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CASES 


NISI     PRIUS- 


COURT  OF  KING'S  BENCH. 

A^oumed  Sittings  in  London,  after  Trinity 
Term,  1827. 

BEFORE  LORD  TENTERDEN,  C.  J. 


Sentance  v.  Poole. 

Assumpsit  by  the  plamti£P  as  indorsee^  agdnst  the 

defendant^  as  one  of  the  makers  of  a  promissory  note,  perfecUy  imbe- 

which  WM  in  the  foUowing  form:-  t^li^ 

and  indaced  to 

"To  Mr.  William  Carless,  rign.promu- 

'  aory  note,  which 

High  Street,  Southwark.  March  4th,  1826.       b  drawn  in  an 

unusual  form,  ^ 

"  Sir, — We  jointly  and  severally  agree,  five  months  af-  wch  note  is 

.      ,  ,        .  I  r^^^    i*  1         had,  even  in  the 

ter  date,  to  pay  to  your  order  the  sum  of  S20L  for  value  hands  of;  an  in- 

"^^^®^-  John  Cornish.       ^^'' 

^^^-  James  Poole. 

"  Payable  at  Garraway's  Coffee-house, 

"Change  Alley,  London.*' 

This  note  was  indorsed,  "  William  Carless.** 

It  appeared,  that  when  the  defendant  signed  the  note, 

it  was  not  addressetHo  any  particular  person  as  payee, 

and  that  Combh,  the  other  maker,  afterwards  inserted 

the  directbn,  "  To  Mr.  William  Carless,  HGgh-Street, 

VOL.  Ilk  B 
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Southwark  (a) ;"  to  whom  he  paid  the  note  in  part  liquida- 
tion of  a  previous  debt,  due  from  himself,  for  the  purchase 
of  goods;  and  that  Mr.  Carless  subsequently  indorsed  it 
to  the  plaintiff* 

The  witnesses  for  the  defendant  stated,  that  he  had  been 
wholly  incapable  of  transactbg  the  most  ordinary  affairs 
of  life  for  some  years  past,  and  that  at  the  time  he  signed 
the  note  he  was  of  perfectly  imbecile  mind,  and  as  help- 
less as  a  child  four  years  old. 

For  the  plaintiff,  to  shew  a  consideration,  there  was 
evidence  given,  that  the  plaintiff  was  accustomed  to  dis- 
count bills,  and  that  he  had  given  a  check  for  the  amount 
of  the  note  in  question,  deducting  only  the  discount;  and 
it  was  contended  by  his  counsel  that  he  had  acted  bond 
fide  in  the  transaction. 

Lord  Tenter  DEN,  C*  J.,  (ta  the  Jury). — The  question 
in  this  case  is,  whether  the  defendant,  John  Poole,  at  the 
time  he  put  his  name  to  this  note,  which  is  drawn  in  an 
unusual  form,  it  being  ''  to  your  order,*'  and  not  address- 
ed to  any  one,  was  or  was  not  conscious  of  what  he 


(a)  If  a  bill  or  note  be  altered 
in  a  material  part  (though  by  con- 
sent of  all  parties),  after  it  is  is- 
sued, it  requires  a  new  stamp: 
and  Mr.  Justice  Buyley  lays  down, 
(Bills  of  Exchange,  90),  that 
**  such  alteration  not  only  makes  a 
new  stamp  necessary,  but  vacates 
the  bill  or  note»  (independently  of 
the  stamp  laws),  except  as  between 
the  parties  consenting  to  such  al- 
teration." In  the  case  of  Kershaw 
V.  Cox,  SEsp.  246,  the  words  "  or 
order"  were  omitted  in  the  bill 
Tkus  was  discovered  after  the  bill 
had  been  indorsed,  and  the  words 
added  by  the  drawer,  mth  the 
consent  of  all  parties.  Le  BUtne, 
J.,  held,  that  the  bill  ^d  not  le- 
qiuTf  a  new  stamp,  as  this  was  the 


mere  correction  of  a  mistake,  and 
was  in  furtherance  of  the  original 
intention.  But  in  the  case  of  JJCni// 
V.  Williams,  10  East,  431,  the 
Court  held,  that  an  alteration  of  the 
term  value  received,  by  the  addi- 
tion of  the  words,  ybr  the  goodwill 
of  the  lease  and  trade  of  Mr,  P, 
Knill,  deceased,  was  such  an  al- 
teration as  to  require  a  new  stamp, 
it  being  made  after  the  issuing  of 
the  bill;  Le  Blanc,  J.,  saying,  that 
his  opinion  in  the  case  of  Kershaw 
▼.  CoZy  could  only  be  supported 
on  the  ground,  that  the  alteration 
there  made  was  merely  the  correct 
tion  of  a  mistake.  See  also  the 
case  of  Atwood  ▼.  Griffin,  ante. 
Vol.  2,  p.  368. 
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was  doing ;  for,  if  he  was,  there  must  be  a  verdict  for  the 
plaintiff;  but,  should  you  be  satisfied  that  he  was  not  con- 
scioas  of  what  he  was  doing,  and  that  he  was  imposed 
upon  by  reason  of  his  imbecility  of  mind,  you  ought  to 
find  for  the  defendant.  It  is  a  hard  case  either  way, 
but  it  is  very  important  that  Courts  of  justice  should  af- 
ford protection  to  those  individuals  who  are  unfortunately 
imable  to  be  their  own  guardians. 

Verdict  for  the  defendant  (6). 

Marryaii  and  C.  Shepherd^  for  the  plaintiff. 

Scarlett f  A.  G.,  and  Malkin,  for  the  defendant. 


1827. 


[Attomies — Whitwg  and  Brown.'] 


H)  See  the  cases  of  B^ter  v. 
Evl  of  PorUnunUk^  anU^  Vol  2, 
p.  ] 78,  andS  D.  &  R.  614 ;  and  the 
case  of  Brown  v.  Jodrell,  jMnt, 


p.  30.  An  agreement  signed  by 
a  person  in  a  state  of  complete  in- 
toxication, is  void.  Pitt  V.  Smith, 
3  Camp.  33. 


Train  v.  Bennett. 


JtUy  IBth. 


If  EBT  for  seaman's  wages.     The  first  count  of  the  de-  if  a  teaman's  . 
cUration  was  special,  and  framed  on  the  ship's  articles,  un-  ii^istedr<^' 
dcr  seal,  dated  January  4th,  18S3,  between  the  defendant  [['J*  8^°^^*^**' 
as  owner,  and  the  plaintifP  and  others  as  the  master  and  do  his  work, 
crew  of  the  whale  ship.  Phoenix.     The  declaration  also  Ihip^s'arddes, 
contained  the  common  money  counts.     Plea- 


the  whole  declaration. 


■NUdebet  to  ^j;^7:^, 


it  is  a  good  an- 
swer to  this  de- 

The  articles  were  read.    They  were  executed  by  the  fence,  to  shew 
defendant  as  owner,  and  by  the  plaintiff  as  a  seaman  of  to  work  was 
the  Phcenix;  and  by  these  it  was  agreed  that  the  plain-  ^|J^J2^'^J 

the  captain, 
vlueh  went  to  induce  the  men  to  incur  such  forfeitures. — If  seamen  have  incurred  a  forfeiture  of 
tkcir  wages,  and.  In  a  time  of  distress,  when  the  ship  is  aground,  the  capUin  call  on  those  seamen  to 
MBst  to  getting  her  off,  this  is  no  waiver  of  the  forfeiture;  but  if  the  captain  continues  them  in  their 
•wlty  after  the  peril  if  orer,  It  is  otherwise. 
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tiff  should  act  as  a  seaman  on  board  the  ship,  which  was 
to  proceed  to  the  Southern  whale  fishery ,  and  receive  a  hun- 
dred and  thirty-fifth  share  of  the  cargo.  By  one  of  the 
clauses  of  the  articles,  it  was  agreed  that  the  seamen  should 
forfeit  their  shares,  in  case  they  neglected  their  duty,  or  re- 
fused to  obey  the  lawfid  commands  of  their  superiors. 

The  defence  was,  that  the  plaintiff  and  several  of  the 
other  seamen,  repeatedly  refused  to  work;  and  it  ap- 
peared, that,  on  the  voyage  homeward,  a  man  named  Keb- 
by,  who  did  not  wash  a  part  of  the  ship  as  he  ought  to 
have  done,  was  ordered  to  go  below,  and  was  not  suffered 
to  do  his  duty  as  usual ;  and  it  appeared  that  many  of  the 
other  men  refused  to  work  unless  Kebby  was  set  to  work 
also;  and  the  captain  said,  that  he  would  knock  off  seve- 
ral of  them,  (meaning  that  he  ivould  report  them  as  diso- 
bedient, to  deprive  them  of  their  shares  of  the  cargo), 
but  he  did  not  say  who  in  particular  he  would  knock 
off.  This  occurred  on  the  7th  October,  1826.  However, 
a  few  days  after  this,  the  crew  sent  the  captain  the  follow- 
ing letter: — 

*'  Sunday  Morning,  I6th. 

"  We  are  willing  to  go  to  work,  if  you  will  turn  Keb- 
by to,  or  if  you  have  no  intention  of  knocking  any  one 
else  off,  or  if  you  will  tell  us  who  they  are.  For  an  an- 
swer, we  should  be  obliged  to  you." 

This  letter  was  not  signed ;,  and  the  captain  never  gave 
any  answer  to  it;  and  the  plaintiff  and  the  other  men  did 
no  work,  and  were  not  ordered  to  do  any  for  several 
weeks;  by  reason  of  which  the  captain,  surgeon,  and  pas- 
sengers all  had  to  work  occasionally  at  the  pumps.  How- 
ever, subsequently  to  this,  the  ship  ran  aground  near  Mar- 
gate, and  the  captain  called  on  the  plaintiff  and  the  other 
seamen  to  assist  in  getting  her  off,  which  they  did;  and  af- 
ter this  the  plaintiff  and  the  other  seamen  worked  the  ship 
into  docky  which  occupied  a  period  of  four  days,  during 
which  the  plaintiff  and  the  other  seamen  did  all  their  work 
as  seamen  on  board  the  ship. 


TRINITY  TERM,  8  GEO,  IV. 

SearleU,  A.  G.,  in  his  reply^  contended,  that,  as  the  cap-  1827. 
tain  caUed  the  men  up,  and  set  them  to  work  in  a  time  of 
distress,  and  did  not  send  them  below  again  as  soon  as  the 
distress  was  over,  there  was  a  dispensation  of  any  previous 
forfeiture  that  might  have  occurred :  and  if  it  were  not  so, 
every  man  who  was  put  in  irons  for  half  an  hour,  and  then 
returned  to  his  duty,  would  incur  a  forfeiture  of  his  wages. 

Lord  Tenterden,  C.  J.,  (in  summing  up  to  the  Jury.) — 
In  these  fisheries,  it  is  usual  for  the  men  to  have  certain  shares 
of  the  net  proceeds  of  the  voyage  to  stimulate  them  to  get  as 
large  a  cargo  as  they  can;  and,  by  one  of  the  clauses  con- 
tained in  the  articles,  it  is  here  agreed,  that  if  any  of  the 
officers,  seamen,  &c.,  shall  break  or  neglect  their  engage- 
ments, one  of  which  is,  that  they  shall  obey  their  superior 
officers,  or,  if  they  shall  neglect  their  duty,  they  shall  in- 
cur a  forfeiture  of  their  respective  shares.     Now  it  is  here 
charged,  that  the  plaintiff  disobeyed  the  orders  of  the  cap- 
tain, and  refused  to  do  his  duty.     That  he  did  not,  in  fact, 
do  his  duty,  is  quite  clear*    But  this  is  answered  on  two 
grounds:  Jirsi,  that  the  captain  acted  improperly;  and,  se- 
condly^  that  the  captain  set  the  plaintiff  to  work  again, 
and  kept  him    at  work    under  such  circumstances  as 
waived  any  previous  forfeiture.     I  take  it  to  be  clear, 
that  when  the  ship  had  got  aground,  the  captain  might 
call  for  the  assistance  of  the  men  to  get  her  off,  without 
any  waiver  of  his  owner's  rights :   but  this  case  goes 
much  further;  for,  after  the  ship  is  got  off,  he  contin- 
ues them  in  employ  till  the  ship  is  got  into  dock.     On 
the  second  ground,  it  appears,  that  the  men  sent  the 
captain  a  letter,  to  which  he  returned  no  answer;  and  that 
he  did  not  inform  them  whom  he  was  going  to  knock  off. 
Now,  a  master  of  a  ship  is  not,  by  his  own  conduct,  to 
induce  a  forfeiture  of  the  men's  wages;  and  if  you  think 
that  the   captain  acted  improperly  in  refusing  to    say 
whom  he  would  knock  off,  or  in  obscurely  saying  that 
he  would  knock  several  of  them  off,  and  that  the  plaintiff 
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and  other  men  in  consequence  refused  to  work,  I  think 
that  then,  in  point  of  law,  the  wages  are  not  forfeited. 
But  if  you  should  think  that  the  nutster  did  not  act  impro- 
perly, I  am  of  opinion  that  you  ought  to  find  for  the  de- 
fendant. 

Verdict  for  the  plaintiff. — Damages,  43/. 

Scarlett,  A.  G.,  and  Comyn,  for  the  plaintiff. 
Gumey  and  Steer,  for  the  defendant. 

[AUorniea.— Jbnef  if  H.,  and  Wert  jr  ilf .] 


*'  Desertion  from  the  ship  is 
held  to  be  a  forfeiture  of  wages 
preiaouslyeamedy  in  all  maritime 
states;  and  in  conformity  to  tlus 
principle  of  maritime  law,  the 
Legislature  of  this  country,  in 
the  reign  of  King  William  the 
Third,  for  the  prevention  of  sea- 
'men  deserting  of  ships  abroad, 
enacted,  (U  &  12  W.  3,  c.  70 
'  that  all  twh  seamen,  officers,  or 
sulors,  who  shall  desert  the  ships 
or  vessels  wherein  they  are  hired 
to  serve  for  that  voyage,  shall,  for 
such  offence,  forfeit  all  such  wages 
as  shall  be  due  to  him  or  them/ 
And  by  the   subsequent  stat.  (2 
Geo.  2,  c.  36),  if  a  seaman  shall 
desert  or  refuse  to  proceed  on  the 
voyage  on  board  any  ship  bound 
to  parts  beyond  the  seas,  or  shall 
desert  from  the  ship  to  which  he 
belongs,  tit  parts  beyond  the  teas, 
afiter  he  shall  have  signed  the  con- 
tract, he  shall  forfeit  to  the  own- 
ers the  wages  due  to  him  at  the 
time  of  his  deserting  or  refusing 
to  proceed  on  the  voyage." — Ah- 
hott  an  Shippinjf,  463.    "  It  is, 
however,  of  great  importance  to 
understand,  that  the  forfeiture  of 
wages  for  desertion  does  not  arise 


out  of  these  proviiuons  of  the  Le- 
gislature, but  depends,  as  I  have 
already  intimated,  upon  a  general 
rule  of  maritime  law.*^  Id.4€S,  It 
seems  also  that  n^lect  of  duty, 
disobedience  of  orders,  habitual 
drunkenness,  or  any  cause  which 
will  justify  a  master  in  discharging 
a  seaman  during  a  voyage,  i^U  al- 
sodeprivetlie  seaman  of  his  wages. 
Id,  472.    And  in  the  case  of  Ro- 
binett  v.  The  Ship  Exeter,  2  Rob. 
Adm.  Rep.  263,  Sir  W,  Sedtt  lays 
down,  that  drunkenness,  neglect 
of  duty,  and  disobedience  in  an  of- 
ficer of  an  In^aman,  are  offences 
of  a  high  nature,  fully  suffident 
to  justify  his  discharge,  if  proved; 
and  that, ''  with  respect  to  the  neg- 
ligence, it  would  not  be  necessary 
to  shew  that  it  was  wilful;  but  that 
it  would  be  sufficient,  if  it  amount- 
ed to  habitual  inattention  to  the  or- 
dinary duties  of  his  station,  which 
might  expose  the  ship  to  danger; 
for  a  person  in  the  station  of  an 
officer  stipulates  against  such  ne- 
gligence."   In  the  case  of  Miller 
V.  Brant,  2  Camp.  590,  the  plain- 
tiff, a  seaman,  had,  under  the  ar- 
ticles, incurred  a  forfeiture'of  his 
wages  by  being  absent  without 
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lave;  but  it  beiai^  furoTedy  that 
OD  his  return  the  captain  took  him 
igain.  and  that  he  worked  as  the 
other  men  did.  Lord  Ellenborough 
hdd^UiatthiswuTedtheforfeitttre, 
and  said,  that  the  captain  might 
hare  refused  to  receive  Urn,  or, 
iassting  un  the  forfeiture,  have 
made  a  new  agreement  with  Mm; 
hot  that,  by  permitting  the  plain- 
tilTto  return  to  work,  he  must  be 
taken  to  have  pardoned  the  of- 
fence, and  could  not  afterwards  re- 
vert to  the  forfeiture. 

In  the  case  of  Etfons  v.  Ben- 
*iii,  1  Camp,  dOO,  where  the 
platntiffhad  executed  articles  un-^ 
derseal,  by  which,  in  considera- 


tion of  his  serving  on  board  a  South 
Sea  whaler,  the  defendant,  as  the 
owner,  was  to  pay  him  a  share  of 
the  proceeds  of  the  cargo:  it  was 
held,  that  to  entitle  him  to  recover 
on  a  count  for  money  had  and 
recdved,  he  must  not  only  prove 
that  the  proceeds  of  the  cargo 
came  to  the  defendant's  hands, 
but  that  the  defendant  had  ac- 
knowledged that  he  had  duly  serv- 
ed, and  was  entitled  to  the  share 
of  the  proceeds;  and  that  if  the 
plaintiff  could  not  prove  such  an 
acknowledgment,  his  proper  mode 
was  to  declare  specially  on  the 
articles. 


18«7. 


GoLBY  and  Others  «•  Hunter^  Esq.^  Secretary  to  The 
St.  Patrick's  Assurance  Company. 

Assumpsit  on  a  policy  of  insurance  on  the  ship^  Are- 
thusa,  at  and  from  Hamburgh  to  Vigo,  and  at  and  from 
thence  to  a  port  in  the  Mediterranean,  &c.  There  was  a 
count  for  money  had  and  received.     Plea — General  Issue. 

The  loss  by  perils  of  the  seas  was  admitted,  and  it  was 
also  admitted,  that  the  policy  was  duly  executed,  that  the 
defendant  was  the  secretary  of  the  Company,  and  that  the 
plaintiff  were  owners  and  had  an  interest. 

The  only  question  was,  as  to  the  meaning  of  the  fol- 
lowing warranty,  *'  warranted  in  port  on  the  19th  October, 
1825.- 

The  case  as  opened  by  the  plaintiffs'  counsel  was,  that 
there  had  been  a  great  deal  of  bad  weather,  in  the  month  of 
October,  1825,  and  that  the  underwriters  therefore  required 
a  warranty  that  the  ship  was  in  port  at  the  time  mentioned. 
The  ship  was  in  fact  at  Cuxhaven,  a  place  situate  in  the 
territory  of  the  free  town  of  Hamburgh ;  and  the  plaintiffs* 


Jufy  ISM. 


If  a  policy  of 
insurance  at  and 
from  H.toV.con- 
tain  the  follow* 
ing  waAanty, 
"  warranted  in 
fwr/onthe  19th 
October,  1825;*' 
this  warranty 
applies  to  the 
port  of  H.  only, 
and  not  to  any 
other  port. 

Cuxhaven  if 
no  part  of  the 
port  of  Ham- 
burgh. 
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counsel  contended  that  the  words,  '^  warranted  in  j9or/,'' 
did  not  of  necessity  mean  the  port  of  departure ;  and  that, 
even  if  it  did,  evidence  would  be  adduced  to  shew,  that  Cux- 
hayen  was  considered  a  part  of  the  port  of  Hamburgh.  It 
was,  no  doubt,  at  some  distance  from  the  town;  but  still,  if 
a  vessel  were  warranted  in  the  port  of  London,  this  war- 
ranty would  be  satisfied  by  the  ship's  lying  at  Grave8end(a). 
The  amount  of  the  loss  claimed  was  95/.  8«.  lid.  if  the 
plaintifis'  construction  of  the  warranty  was  right ;  but  if 
noty  the  plaintiffs  went  for  a  verdict  for  30/.  which  was  the 
amount  of  the  premium,  on  the  ground  that,  if  the  warranty 
was  not  compUed  with,  the  policy  never  attached,  and  they 
were  entitled  to  a  return  of  premium. 

The  admissions  were  read;  and  it  was  proved  that  the 
ship  was  at  Cuxhaven  from  the  19th  to  the  24th  of  Oc- 
tober. 

To  shew  that  Cuxhaven  was  a  part  of  the  port  of  Ham- 


(a)  Mr.  Justice  Park  (Law  of 
Insurance,  495)  obsenres,  that  "in 
insurances  'at  and  from  London, 
warranted  to  depart  on  or  before  a 
particular  day,  it  has  long  been 
a  question,  what  shall  be  a  depar- 
ture from  the  port  of  London,  or 
father  what  is  the  port  of  London  f 
and  it  k  singular,  that  this  point 
has  never  yet  been  judicially  de- 
termined. On  the  one  hand,  it 
is  said,  that  the  moment  a  ship  is 
cleared  out  at  the  Custom  House, 
and  has  all  her  cargo  on  board,  if 
she  quit  her  moorings  in  the  river, 
on  or  before  the  day  warranted, 
that  the  warranty  is  complied  with. 
On  the  other  side  it  is  contended, 
with  great  appearance  of  reason, 
that  a  ship  is  not  ready  for  sea, 
till  she  has  got  her  Custom-House 
cocket  on  board,  which  is  the  fi- 
nal clearance,  and  which  she  can- 
not have  till  she  arrive  at  Graves- 


end;  that  till  this  cocket  is  receiv- 
ed, the  ship  dare  not  proceed  to 
sea,  under  a  penalty,  and  till  then 
is  not  entitied  to  the  drawbacks; 
and  that  Gravesend  is  always  con- 
sidered as  the  limits  of  the  port 
of  London,  and  unless  the  ship 
suled  from  thence,  on  or  before 
the  day  limited,  there  is  no  incep- 
tion of  the  voyage,  and  the  policy 
is  forfeited."  But  in  the  case  of 
WilUams  v.  Marshall,  6  Taunt. 
390,  it  was  held,  that  a  ship  was 
not  to  be  considered  as  having  "  ex- 
ported from  the  port  of  London," 
on  clearing  at  the  Custom  House 
here,  nor  until  she  clears  -  at 
Gravesend.  Therefore,  a  licence 
to  remain  in  force  for  the  ex- 
portation of  the  cargo,  till  the  10th 
September,  was  not  complied 
with,  by  clearing  at  the  Custom- 
House,  on  the  9th,  and  at  Graves- 
end on  the  12th  September. 
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buj^h,  a  witness  proved  that  Cuxhaven  is  situated  at  the         IB27. 
mouth  of  the  river  Elbe,  and  is  a  part  of  the  Hamburgh 
territory ;  and  that  the  port  regulations  of  Hamburgh  ex- 
tend to  it;  and  that  vessels  do  quarantine  there;  and  that 
there  is  no  separate  custom-house  at  Cuxhaven,  but  the 
custom-house  officers  come  there  from  Hamburgh.     How- 
ever, on  his  cross-examination,  he  stated,  that  Cuxhaven 
is  mnety  miles  distant  from  Hamburgh,  and  that  the  two 
places  are  not  continuously  in  the  same  territory,  as  a  great 
deal  of  Hanoverian  territory  intervenes;    and  also  that 
Luckstadt,  a  port  belonging  to  the  king  of  Denmark,  is 
situated  between  Hamburgh  and  Cuxhaven. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  Cux- 
haven is  no  part  of  Hamburgh ;  and  I  am  also  of  opinion, 
that,  on  the  construction  of  this  policy,  which  is,  at  and 
£rom  Hamburgh,  the  warranty  applies  to  the  port  of  Ham- 
burgh* 

Parke  cited  the  case  of  Keyser  v.  ScoH  (a). 

Lord  Tenterden,  C.  J. — If  this  had  been  a  warranty, 
''  free  from  seizure  in  port,'*  and  the  ship  had  been  a  voy- 
age, and  had  been  seized  at  Cuxhaven,  that  might  have 
been  a  seizure  in  port  within  the  case  cited;  ships  being, 
at  the  time  of  that  decision,  safer  at  sea  than  in  port,  as 
that  case  was  decided  at  the  time  of  the  Northern  seizures. ' 
The  plaintiffs  are,  however,  entitled  to  recover  the  amount 
of  the  premium. 

Verdict  for  the  plaintiffs,  for  the  amount  of 
the  premium  (i). 


(a)  4  Taunt.  660.  in  assumpiit  on  a  policy  of  in- 

(6)  It  is  rather  singular,  consi-  surance,  with  a  count  for  money 

dering  the  line  of  defence  adopt-  had  and  received,  the  defendant 

cd,  t^t  the  premium  should  not  pay  no  money  into  Court,  and  es- 

have  been  paid  into  Court;  for  if,  tablish,  as  a  defence,  that  the  risk 


HUNTBB. 
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1 827.  Scarlett,  A.  G.»  and  Parke,  for  the  plainCif&. 

CoLBT  p^  Pottoci  and  Justice,  for  the  defendant. 

[Attonuet— 8»<l€i:^6cU,aad  Wkite  ir  B.] 

never  commeDced ;  the  plaintiff  2  B.  &  P.  330.  As  to  the  pro- 
is  entitled  to  a  verdict  for  the  pre-  priety  of  paying  money  into  Court 
mium,  on  the  count  for  money  on  particnUu-  counts  only,  see  an- 
had  and  received.    Peiftom  v.  Lee,  te^  VoL  1,  p.  20,  «.  (ft). 


•^"(y  W*-  CrERBR  V.  SODO. 

ifa  party  having  ASSUMPSIT  for  work  and  bbour  by  the  plaintiff,  as 
rignedhiipro-  ^^  accountant  Plea — General  Issue.  A  sum  of  50/. 
K.'°b.tr  ^«d  been  paid  into  Court. 

of  his  creditoTf ,  It  appeared  that  the  defendant,  having  failed  in  business, 
work  done,  a  had  assigned  his  effects  to  trustees,  for  the  benefit  of  his 
party  ^8  not  iT^  Creditors.  The  present  action  was  brought  by  the  plaintiff 
competent  wit-    f^^  busiucss  done  by  him  for  the  defendant,  before  his 

nessinhis&Tor,  ^     *' 

if  he  has  not  re-  failure.  The  plaintiff  claimed  87/.;  and  the  defendant's 
the  pound  on  trustees  (who  defended  the  action)  contended,  that  30/. 
rJreara  thaTtt  i>  ^^  ^^  agreed  price  for  part  of  the  work ;  and  that  the  sum 
doubtful  whe-     paid  into  Court  was  therefore  sufficient. 

ther  the  estate      "^   _  _.  ^  ^«/x,     ^  ^ 

will  produce  so  To  provc  this  agreement  *for  a  sum  of  30/.  for  part  of 
""^  the  work,  a  witness  was  called,  who  was  a  creditor  of  the 

defendant ;  and  he  stated,  that  he  had  not  been  paid  SOs. 
in  the  pound,  and  that  it  was  doubtful  whether  the  es- 
tate would  yield  that  sum. 

Campbell,  for  the  plaintiff,  objected  that  the  witness 
was  incompetent,  as  it  was  his  interest  to  decrease  the  de- 
fendant's liabilities. 

Lord  Tbnterden,  C.  J. — I  think  he  is  incompetent. 

The  defendant's  counsel  adduced  other  evidence,  and 

there  was  a 

Verdict  for  the  defendant. 


In. an  action 'on 
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Campbell  and  H.  V.  Richards^  for  the  plaintiffs. 
Scarleii,  A.  G.,  and  Kelly,  for  die  defendant. 
[Attomies— FtfiuaiidMi  j-  T.,  and  Fmlfoii.] 


Dandridoe  v.  Corden. 

Assumpsit  on  abiU  of  exchange. 

On  the  part  of  the  plaintiff^  a  stock-broker  was  called  to  Tbrn  oTer 

fto^e  the  discounting  of  the  bill.     He  was  asked  by  Gur-  ^^  Sie/tT'' 

new,  for  the  defendant,  whether  the  bill  was  accepted  for  pJ?^®  thccon- 

99  9  r  ttdcraiion,  say 

a  valuable  consideration.  He  answeredi  that  it  was  ac-  that  the  uii  was 
cepted  for  value  received,  but  declined  saying  what  the  f^Kceived,^^ 
consideration  was,  as  he  might  make  himself  liable  to  a  of  w^atThat"- 

gui  tarn  action  (a).  lue  consisted,  on 

the  ground  that 
it  might  render 

Gumey  submitted,  that  the  witness  having  answered  ^/]^i|^don^ 
in  part,  was  bound  to  continue  his  evidence:  and  having  J**  ca^noj  *>« 

^      '  .  compelled  to  an- 

said  that  the  bill  was  accepted  for  value  received,  he  was  swer.'butifhe 
bound  to  explain  of  what  that  value  consisted.  fn|^?t'wm'ltand 

upon  the  evi- 
dence that  there 

Lord  Temterden,  C.  J. — I  cannot  make  him  answer  was  noconsider- 
if  he  does  not  think  proper.    The  effect  of  it  will  be,  that 
if  he  does  not  state  what  the  consideration  was,  it  will 
stand  as  if  there  was  no  consideration  at  all  (&)• 

Brougham  and  Chitty,  for  the  plaintiff. 

Gumey,  for  the  defendant. 

[Attomies^lF.  O.  Tucker,  and  LueketQ 


M  It  was  suggested,  that  the  .  {b)  See  the  case  of  East  v. 
CQSfiideration  was  stock-jobbing  Ckapnum,  Vol.  2,  p.  570,  of  these 
diflfereoces.  Reports. 
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^"^^  ^^'  Hellen  v.  Ardley. 

toTo^^nd  ^^^^  ^^  a  bond  dated  June  11th,  1788,  in  a  penalty 
to  aecure  the  of  400/.  to  secure  the  repayment  of  200/.  with  interest,  at 
SSe^Tth  in-  ^''  P^^  ^^*'  The  damages  were  laid  at  500/.  Pleas — 
Srak'^nJIel  -^o« ^*//ac/wm,  and  payment.  The  cause  was  undefended, 
carer  to  tfie  It  appeared  that  the  plaintiff  and  defendant  met  at  the 

amount  of  the         at         i*^  ■ 

penalty,  with     o*ce  ot  an  attorney  on  the  8th  of  July,  1826,  exfnined  in- 
of  theVbt"**"*  *^  'b®  ®*^*^  ^^  *b^  accounts  between  them,  and  signed  a  do- 
cument in  the  following  terms:— 

"  We,  the  under-signed,  Daniel  Ardley,  of  Birch,  in 
the  county  of  Essex,  farmer,  and  James  Hellen  of  the 
same  place,  farmer,  having  this  day  examined  the  various 
outstanding  and  unsettled  accounts  hitherto  subsisting  be- 
tween us,  and  balanced  the  same,  do  hereby  mutually  ac- 
knowledge and  declare  that  the  sum  of  489/.  Ss.  lOjrf. 
is  now  justly  due  and  owing  from  the  said  Daniel  Ardley 
to  the  said  James  Hellen,  upon  and  by  virtue  of  a  certain 
bond,  bearing  date  the  llth  day  of  June,  1788,  given  by 
*  the  said  Daniel  Ardley  to  the  said  James  Hellen,  for  secur- 
ing the  payment  of  200/.  and  interest,  and  that  all  other 
accounts  and  transactions  {)etween  them  have  been  set- 
tled, adjusted,  and  balanced;  and  that  neither  of  them,  the 
said  DanieF Ardley  and  James  Hellen,  have  any  other  claim 
or  demand  whatever  against  each  other,  than  and  except 
the  said  sum  of  489/.  3*.  lOjrf.  so  due  from  the  said  Daniel 
Ardleyupon  the  said  bond.  As  witness  our  hands,  this  8tb 
day  of  July,  1826." 

(Witness)  Edger  Church.         (Signed)  D.  Ardley. 

Ellis  Wring.  James  Hellen." 

F.  Pollock,  for  the  plaintiff,  submitted,  that,  on  the  au- 
thority of  this  document,  he  was  entitled^  to  recover  the 
sum  mentioned  in  it,  instead  of  the  penalty  of  the  bond,  and 
a  [shilling  as  damages  for  the  detention  of  the  debt. 
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Lord  Tenterden,  C.  J. — ^You  cannot  have  more  than        1^27, 
the  penalty.  Hbllsn 


Starkie,  for  the  plaintiff^  mentioned  the  cases  of  Lord 
Lomdaky.  Church  (a),  and  EaHmondy.  Hall{b). 


0. 

Ardlst. 


Lord  Tenterden,  C.  J. — My  present  opinion  is,  that 
you  can  only  have  damages  to  the  amount  of  1^.,  for  the 
detention.  But  you  may  move  t04increase  the  damages,  if 
you  find,  on  looking  into  the  authorities,  that  you  can  sup- 
port such  a  motion. 

Verdict  for  the  plaintiff — Damages,  1^. 

F.  Pollock  and  Starkie,  for  the  plaintiff. 
[Attoniies — Peackey,  and  HantonJ] 


(«)2T.R.338. 

(6)  3  Price,  219. 

In  the  case  of  Elliott  y.  Davii^ 
Banb.  23,  interest  on  a  bond  was 
decreed,  though  beyond  the  penal- 
ty: and  in  Hardres,  136,  the  same 
course  was  foUowed;  and  in  HoU 
dipp  T.  Otway,  2  Saund.  106,  a 
sum  of  50/.  was  given  as  damages 
in  an  action  of  debt  on  a  bill  ob- 
£j^ry  for  68/. ;  but  in  the  case  of 
Steward  v.  Rumball,  2  Vem.  509, 
Lord  Keeper  Wright  held,  that  a 
party  could  not  go  beyond  the  pe- 
nalty of  the  bond.    In  Brangwin 
T.  Perrotty  2  Black/  1190,  (Els- 
ley's  Ed.),  and  Wiite  v.  Sealey, 
Duug.  49,  the  Court  held  that  the 
plaintiff  could  not  recover  interest 
on  a  bond  beyond  the  penalty.  How- 
ever, in  the  case  of  Lord  Loiu- 
dMU  V.  CAurch,  2  T.  R.  388,  Mr. 
Justice  Buller  laid  down,  that  in- 
terest beyond  the  penalty  of  a 
bond  Doight   be  recovered  in  a 
Court  of  law  in  the  shape  of  da- 
mages; but  that  dednon  appears 


to  be  over-ruled,  and  the  contrary 
doctrine,  viz. — that  upon  a  bond 
for  the  payment  of  a  sum  of  mo- 
ney with  interest,  the  plaintiff  ran- 
not  recover  more^han  the  penal- 
ty of  the  bund,  was  laid  down  in 
the   following    cases: — Wild   v. 
Clarksoii,  6  T.  R.  303;  Gibion  v. 
Egtrton,  Dick.  409;  KettUhy  v. 
Kettleby,  Id.  519;  Tew  v.  Earl  of 
WiiUertoH,   3  Bro.  C.  C.  489 ; 
Knight  v.  MacUan;  Id.  496.  And 
in  the  case  of  Clark  v.  Seton,  6 
Ves.  415,  Sir  W.  Grant,  M,  R, 
says,  "  I  take  it  to  be  perfectly  as- 
certained at  this  day,  that  the  pe- 
nalty of  the  bond  is  the  debt;  and 
the  uniform  rule  in  eqmty  is,  ne- 
ver to  go  beyond  the  penalty.    In 
Lord  LondtdaU  v.   Church,  Mr. 
Justice  BulUr  said,  the  old  cases 
were  not  founded  upon  principle, 
and  that  at  law  the  penalty  is  not 
to  be  considered  the  debt,  but  in- 
terest in  the  shape  of  damages  may 
be  recovered  beyond  the  penalty. 
If  that  was  established  to  be  so  at 
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kw;  I  should  dunk  it  would  al- 
moflt  have  followed,  that,  in  eqm- 
ty,  interest  should  be  calculated 
in  the  same  manner;  and  accord- 
infifly  Mr.  Justice  Bulltr  did  not 
conceive  that  there  would  be  any. 
difference  in  that  respect  at  law 
and  in  equity;  for  in  Knight  y. 
Maclean,  sitting  in  this  Court,  be 
held,  that  in  equity  the  interest 
ought  to  go  beyond  the  penalty; 
Lord  Thnrlow  dissented  from  that, ' 
and  decided  accordingly,  both  in 
7'ew  ▼.  Lord  Winterton,  and 
Knight  ▼.  MaeUan;  and  in  Wild 
V.  Clarhson,  the  Court  of  King's 
Bench  dissented  entirely  from  the 
case  of  Lord  Lonsdale  y.  Church; 
and  in  M*Clure  ▼.  Dim  Am,  1  Ea. 
436,  Lord  Kenjjfon  was  quite  clear, 
that  if  the  action  had  been  upon 
the  bond,  nothing  more  could  have 
been  recovered  than  the  penalty ; 
but  the  action  being  upon  a  judg- 
menty  it  was  determined  that  the 
plaintiff  might  go  beyond  the  pe- 
nalty. It  is  clear,  therefore,  that 
both  at  law  and  in  equity  the  penal- 
ty is  the  debt."  However,  his  Ho- 
nour appears  to  consider,  that, 
under  very  special  circumstances, 
a  Court  of  equity  might  go  beyond 
the  penalty. 

The  case  of  M' Clare  v.  Dun- 
hin^  1  East,  436,  was  an  action  on 
an  Irish  judgment ;  and  the  Court 
held,  that  this  bdng  an  acdon  on 
a  judgment,  it  was  competent  to 
the  Jury  to  allow  interest  to  the 
amount  of  what  was  due,  although 
it  exceeded  the  penalty  of  the 
bond  on  whic)!  ,the  action  was 
originally  brought;  and  that  in 
this  respect  there  was  no  differ- 
ence between  a  fordgn  judgment, 
and  a  judgment  in  a  Court  of  re- 


cord here.  However,  in  the  case  of 
DeichampsY,  FaHiiecA,  2Ves.jun. 
719,  hoT^Eldon,  Csays,  "  I  had  a 
clear  opinion  on  this  question, 
but  I  have  made  Inquiry,  and 
find,  that  all  the  Masters  dlow  no 
interest  on  a  judgment.  I  have 
also  found,  upon  inquiry,  that  no 
interest  is  computed  upon  a  judg* 
ment  in  an  action  upon  a  judg- 
ment at  law." 

In  equity,  interest  beyond 
the  penalty  of  the  bond  was  al- 
lowed to  a  judgment  creditor,  trus- 
tee in  possession,  under  the  will 
of  his  debtor,  and  as  such  apply- 
ing the  whole  of  the  rents  in 
the  discharge  of  other  debts,  and 
not  retdning  any  part  for  his 
own  debt.  Athinson  v.  Athimon, 
1  Ball  &  Bea.  238.  So,  if  the 
party  be  by  injunction  prevented 
from  recovering  lus  debt  at  law, 
while  the  demand  was  under  the 
penalty;  Duvall  v.  Terry ^  Show. 
P.  C.  15;  6  Ves.  79;  or  if  an 
elegit  creditor  be  called  to  an 
account  in  equity,  the  principal 
and  interest  may  be  recovered, 
although  the  interest  carries  the 
debt  beyond  the  penalty.  These 
instances  are  exceptions  to  the 
rule  in  equity,  that  a  party  shall 
not,  in  the  Master's  office,  be  al- 
lowed interest  beyond  the  penalty, 
against  the  assets  of  a  deceased 
debtor.  1  Ball  &  Bea.  239.  ^liere 
a  bond  is  only  a  collateral  bccu- 
rity,  interest  may  be  carried  be- 
yond the  penalty,  Kerwin  v.  BUke, 
14  Vin.  Abr.  460,  pi.  4.  So,  in- 
terest will  be  given  beyond  the 
penalty  of  a  bond,  upon  a  mort* 
gage  for  the  same  debt,  though 
by  a  surety.  Clarhe  v.  Lord  A  king- 
don,  17  Ves.  106.  (See  Uogdr. 
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Hotdbcte,  2  Anstr.  527»  ewtra). 
Therefore,  if  a  bond  creditor  al- 
so lakes  a  promissory  note  with 
interest,  he  may  recover  interest 
beyond  the  penalty  of  the  bond.  2 
Vcfl.  jun.  718.  So,  if  an  obligor 
goes  into  a  Court  of  equity  for 
relief  as  plaintiff,  although  he 
sobmitsto  nothing,  yet,  by  the 
mere  drcnmstance  of  filing  the 
bill,  he  woold  be  taken  to  submit 
to  erety  thing  consdence  and  jus- 
tiee  require :  and  upon  that  prin- 
ciple, before  granting  the  relief 
pnyed  for,  the  Court  would  com- 
pel him  to  pay  the  principal,  in- 
teresi,  and  costa   occasioned  by 


his  delay.  PuUeney  v.  Warren,  6 
Ves.  92.  But  equity  will  never 
carry  interest  beyond  the  penalty, 
where  there  has  been  no  demand 
for  many  years.  Galtpaif  v.  Rus- 
sell, 14  Vin.  Abr.  460,  pi.  2. 

The  most  recent  case  upon  the 
subject  is  that  of  Eastmondv,  Holl, 
3  IMce,219,  where  the  plaintiff  had 
obtuned  a  verdict  in  debt  on  bond 
for  the  principal  and  interest,  which 
exceeded  the  penalty;  and  the 
Court  there  refused  to  refer  it  to 
the  Master  to  take  an  account  of 
what  was  actually  due,  on  the 
ground  that  the  application  was 
made  too  late. 


1827. 


Adjourned  Sittings  in  London,  after  Trinity 
Term,  1827. 


Clifford  v.  Laton,  Esq.  ^  r>^  ,«  i 

Goods  aoia  and  delivered.    Plea— General  Issue.         u       .«     . 

,  ^  If  an  action  is 

It  appeared  that  the  plaintiff^  who  was  a  linen  draper,  brought  against 
had  supplied  goods  to  the  wife  of  the  defendant,  Colonel  ?he  pd"  of  ^''' 
Laton,  to  the  amount  of  51/.,  but  that  Mrs.  Laton  had,  for  ^  •VJPP"*^ 

'  ^  •  '  to  his  wife,  who 

some  years,  lived  separate  and  apart  from  her  husband.  !« living  with 
It  was  also  proved,  that,  after  the  separation,  Colonel  La-  the  husband  to 
ton's  father  allowed  Mrs.  Laton  120/.  a-year,  but  that  on  J^J.' iJ^re^flTr. 
her  becoming  entitled  to  an  annuity  of  about  200/.  a-year,  in  "^*!»«*l  ^^^ 

such  circum« 

her  own  right,  this  allowance  by  the  Colonel's  father  was  stances  that  he 

«.  ^.  I  .  is  not  liable  to 

dlSCOntmued.  pay  for  them. 

But  if  the  goods 
be  supplied  to  hu  wife,  when  she  is  Ivring  uparaie  andaptirt  ftooi  the  husband,  it  it  hicambent  oa 
the  traderaMn  lo  prore  that  the  separation  occurred  under  such  dreamstanoei  aa  will  make  the ' 
bnsbaad  liable. 
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Lord  Tenterden^  C.  J. — If  goods  are  furnished  to  a 
married  woman  who  is  living  with  her  husband,  it  must 
be  taken,  primd/ade,  that  those  goods  are  supplied  to 
her  by  his  authority,  and  it  lies  on  the  husband  to  shew 
that  the  goods  were  supplied  under  such  circumstances 
as  make  him  not  liable  to  pay  for  them.  But  if  a 
married  woman  be  living  separate  and  apart  from  her  hus- 
band, it  is  the  duty  of  tradesmen  to  inquire  under  what 
circumstances  the  separation  took  place,  before  they 
part  with  their  goods;  and  if  a  tradesman  do  part  with 
his  goods  to  a  woman  living  apart  from  her  husband,  the 
onus  lies  on  him  to  prove,  that  the  separation  took  place 
under  such  circumstances  as  will  entitle  him  to  recover 
the  price  of  those  goods  against  the  husband.  There  is 
no  such  proof  here,  and  if  a  tradesman  will  trust  any  wo- 
man that  comes  into  his  shop,  he  must  do  so  at  his  peril. 

Verdict  for  the  defendant. 
for  th^  plaintiff! 


Gumey  and  — 

Scarlett^  A.  G.,  and  Brodtick,  for  the  defendant. 

f  Attomies— 7'.  N.  Williams,  and  Weymouth.] 


See  the  case  of  Montague  y.  Ee- 
jpinaue,  Esq.  ante.  Vol.  1,  p.  356, 
602;  and  6  D.  &  R.  632;  and 
the  authorities  there  mentioned; 


and  also  Houliston  v.  Smith,  ante, 
VoL  2i  p.  22 ;  Mainwaring  v.  Lee- 
lie,  Id.  607 ;  and  Hindley  t.  Mar- 
quis of  Ife^tmeath,  6  B.  &  C.  200. 


Oct,  \7th. 

The  question, 
whether 
on  a  voyage 
ftotn  Madras 
London  is  not 


Clifford  r.  Hunter. 

Assumpsit  on  a  poUcy  of  insurance  on  goods  on  board 

^aship,  ^YiQ  ship,  Holly  Latchamy,  at  and  from  Madras  or  Col\im- 

from  Madras  to   bo,  and  from  thence  to  London.    The  loss  was  by  peril  of 

London  is  not        ,  Tii  ^  \  t 

seaworthy,  if  she  the  seas.     Flea — General  Issue. 

orboard^hCT***        The  plaintiff's  counsel  called  *'  Captain  Stewart,"  and 

trin'*wh??s?a^."  Captain  Hugh  Stewart  answered,  and  was  sworn;  and  af- 

pable  of  navigat- 
ing her,  is  a  question  of  fact  for  the  Jury,  and  not  a  question  of  law  to  be  determined  by  tlie  Judge. 
If  the  plaintiff's  counsel,  call  "Captain  S."  and  Captain  Hugh  S.  answer,  andisswom,  and  theplaln- 
tiff's  counsel,  after  asking  him  a  few  questions,  ascertain  that  it  was  CapUin  FrenetM  S.  whom  they 
meant  to  examine,  this  does  not  give  the  other  side  a  right  to  cross-examine  Captain  Hugh  S.  as 
he  was  only  examined  by  misUke. 
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ter  the  plaintidTs  counsel  had  put  three  questions  to  him,         1827. 
they  ascertained  that  he  was  nof^the  Captain  Stewart  they      Clifforo 
wanted,  and  they  declined  asking  him  any  thing  further. 


Hunts  R. 


Scarlett,  A.  6.,  submitted,  that  as  the  plaintiff's  coun- 
sel had  asked  questions  of  the  witness,  he  had  a  right  to 
crofls-examinehim;  and  he  cited  the  case  o{  Phillips  v. 

Earner  {a). 

Lord  Tenterden,  C.  J. — As  this  witness  was  called  by 
mistake,  he  cannot  be  cross-examined.  In  the  case  cited, 
there  was  no  mistake  as  to  the  person  called  as  a  witness. 

_  0 

^'Captain  Stewart'*  was  again  called,  when  Captain 
Francis  Stewart  answering,  he  was  sworn  and  examined. 

The  only  material  question  in  the  cause  was,  whether 
the  ship  was  sea-worthy :  and  to  shew  that  she  was  not,  it 
was  proved,  by  the  cross-examination  of  the  plaintiff's  wit- 
nesses, that  there  was  no  person  on  board,  capable  of  na- 
Tigating  her  to  England,  except  the  Captain. 

Scarlett,  A.  G. — I  submit  that  the  plaintiff  must  be 
called.  The  ship  was  not  sea-worthy,  because  the  cap- 
tain was  the  only  person  on  board  who  was  capable  of  na- 
Tigating  her.  The  owners  were  bound  to  send  out  a  suffi- 
cient number  of  competent  persons;  so  that,  if  the  captain 
either  became  sick,  or  died,  there  might  be  some  one  else 
able  to  navigate  the  ship.  I  submit  that  it  was  their  boun- 
den  duty,  especially  on  a  voyage  of  this  length,  to  have  at 
least  one  other  person  besides  the  captain,  who  could  na- 


{a)  1  Esp.  N.P.  C.  367.  There, 
Lord  Kemfon  held,  that  if  a  wit- 
ness was  called,  the  opposite  par- 
ty bad  a  right  to  cross^xaxnine 
1dm,  though  the  couisel  who  had 
called  him,  bad  put  no  question 
to  him  in  chief* 

However,  it  frequently  happens 

YOU  III.  ^ 


at  Guildhall,  that  counsel  will  call 
a  witness,  but,  before  he  is  sworn, 
will  tell  him  that  he  is  not  want- 
ed; and  in  such  cases,  the  person 
so  called,  is,  in  point  of  practice, 
never  cross-examined  by  the  op- 
posite party. 
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rigate  the  ship,  in  case  of  his  iUness  or  death ;  and  as  they 
had  not,  the  ship  was  not  seapworthy. 

Lord  Tenterden,  C.  J. — The  question  is,  whether  a 
ship  is  capable  of  an  India  voyage,  with  no  one  on  board 
capable  of  taking  the  command  except  the  captain.    I  cer- 
tainly think  not;  but  I  must  leave  it  to  the  Jury,  as  it  ap- 
pears to  me  to  be  a  question  of  fact  and  not  of  law.     It  is 
quite  clear,  that  a  ship  cannot  be  deemed  sea-worthy,  un- 
less she  has  on  board  her  a  captain  and  crew  competent 
to  the  voyage  she  has  to  perform;  and  if  the  Jury  shall  be 
of  opinion  that  she  ought  to  have  had  on  board  her  ano--^ 
ther  person  besides  the  captain,  capable  of  taking  the 
command  in  case  of  his  illness  or  death,  then  the  defendant 
is  entitled  to  a  verdict  (d). 

The  Jury  were  of  that  opinion,  and  found  a 

Verdict  for  the  defendant. 
Chtmey,  E*  Lawes,  Serjts.,  and  Parke,  for  the  plaintiff! 
Scarlett,  A.  G.,  and  Campbell,  for  the  defendant 
[Attonues— CiorA  4-  P.,  and  Olivenon  ^  D.] 


{h)  On  the  subject  of  seiuwor- 
thiness.  Lord  Kenyan  lays  down,  in 
the  case  of  Law  v.  Hollingnoortk, 
7T.  R.  161,  <'that  the  assured  can- 
not recover  on  a  policy  of  assur- 
ance, unless  they  equip  the  ship 
with  every  thing  n'ecessary  to  her 
navigation  during  the  voyage.  The 


ship  herself  must  be  sea-worthy» 
she  must  have  a  sufficient  crew, 
and  a  captain  and  pilot  of  compe- 
tent skill."  The  ship  in  that  ease 
was  lost  in  the  Thames,  having  no 
pilot  on  board:  and  it  was  held, 
that  the  pluntifiii  could  not  re- 
cover on  the  policy. 
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ViGS  r.  Dowager  Viscountess  Anson.  Oct.  \7th, 

IlEBTfor  work  and  labour.     Plea — Nil  debet.     The  ifapewonpur- 
plaiatiff  was  a  person  in  the  habit  of  supplying  coal,  iron,  *^^*^hracmts'^ 
and  timber  for  the  use  of  mines ;  and  he  now  sought  to  purporting  to  be 

_  ,,^,  1111.  '•  •  share  certificates 

charge  the  defendant  as  a  shareholder  m  certain  mines,  of  a  certain 
caHed  the  Wheal  Concord  mine,  and  the  Wheal  Pru-  "IJe;  iSmserto 
dence  mine,  with  the  price  of  certain  goods  furnished  by  be  a  shareholder 

•  ^  "in  such  mine : 

him  for  the  use  of  those  mines.  if  it  appear  that 

A  lady  named  Blackwell,  was  called,  she  stated  that  she  m^t  ga^e  no 

was  a  relation  of  Lady  Anson,  and  that  she  was  served  Jf^*^  interest  m 

•^  '  the  mine,  such 

with  a  subpoena  to  attend  this  trial  as  a  witness,  on  the  person  u  not  lia- 

part  of  the  plaintiff,  in  August  last,  she  being  then  in  Lon-  goods  furnished 

doD,  but  on  the  eve  of  going  abroad ;  and  that  having  gone  o7such  mSnc*"^ 

abroad,  she  had  come  from  Bouloerne  on  purpose  to  attend  uniessthey  were 

,  furnished  on  his 

the  trial :  she  therefore  asked  for  her  expenses  in  coming  personal  cre- 

from  Boulogne.  A  witness  who 

is  subpoenaed  in 

Lord  Tenterden,  C.  J. — I  think  the  witness  is  entitled  August,  to  at- 
to  be  paid  her  expenses  incurred  in  coming  from  Boulogne ;  \^  adjourned* 
you  cannot  expect  a  witness  to  remain  in  London  from  the  "ttings  in  Octo- 

m      ,     ,  ,  .  her,  and  who  is 

beginning  of  August,  merely  to  wait  for  the  trial  of  a  at  the  time  of 

_        .     ^r^  ^  ,  /  the  service  on 

cause  m  October.  the  evcof iiisdc- 

parture  for  the 
continent,  is  en- 

Fifkeen  pounds  were  paid  to  the  witness,  and  she  was  ^ii«d  to  his  ex- 

,  ,  -1111  in  Ti       penses  in  coming 

exammed;    she  stated,  that  she  had  heard  from  JLiady  from  the  conti- 
Anson,  that  she  had  bought  shares  in  the  Wheal  Concord  SJ'e  Jriai.*^"^ 
and  Wheal  Prudence  Minin£[  Companies,  as  the  witness      ^o^ce  served 

°  *^  on  the  attorney 

herself  had  done;  and  that  they  had  bought  these  shares  at  9  o'clock  on 
through  a  Mr.  Alderson,  who  was  called  the  Treasurer  of  to^ p^uc^pa- 
the  Company;  but  that  they  had  no  deeds  or  any  thing  to  ^^^/on^'on*' ^'^ 
give  them  a  title  to  any  part  of  the  mmes,  except  certain  Wednesday,  his 

■  '  r  client  being  ab- 

pieces  of  parchment.  In  her  cross-examination  she  said,  that  sent  in  Scotland, 
sbe  had  no  reason  to  believe  that  Lady  Anson  had  attended      The^ruie  that 

all  papers  relat- 
ing to  the  cause  most  be  presumed  to  be  put  into  the  hands  of  the  attorney,  muat  be  confined  to  the 
ittoroies  of  persons  residing  abroad  while  the  cause  is  going  on  in  England,  and  does  not  apply  to 
cues  where  the  party  is  resident  in  England;  and  in  no  case  does  it  extend  to  any  but  such  papers 
SI  nlgfat  be  reaaonably  expected  to  be  put  into  the  hands  of  the  attorney  for  the  purposes  of  the  cause. 

C2 
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any  meeting,  or  done  any  act  respecting  the  minesy  except 
paying  her  money  for  these  parchments. 

One  of  the  parchments  alluded  to  was  put  in,  it  was  in 
the  following  form: — 

"  Wheal  Concord  Tin  and  Copper  Mine  Company. 
"  No.  133. 

**  These  are  to  certify  that  the  Viscountess  Dowager 
Anson  is  a  proprietor  of  the  share  or  number  133;  being 
one  share  of  the  Wheal  Concord  mine,  situate  in  the  parish 
of  St.  Agnes,  in  the  county  of  Cornwall;  and  that  her 
name  is  duly  registered  in  the  cost  book  of  the  said  mine^ 
subject  to  the  rules,  regulations,  and  orders,  of  the  said  Com- 
pany; and  that  the  said  Viscountess  Dowager  Anson,  her 
executors,  administrators,  and  assigns,  are  entitled  to  the 
profits  and  advantages  of  such  share. 
-  **  (By  order  of  the  Directors), 

"  As  witness  my  hand  this  14th  day  of  June,  in  the 
year  of  our  Lord,  1822.  ^hris.  Vaux, 

"  500  Shares.  Secretary  to  the  said  mine.** 

"  Established  1822.** 

"  This  share  is  not  transferrable  without  the  consent  of 
the  Directors,  and  a  record  thereof  being  made  in  the 
Company's  books." 

A  letter  of  Lady  Anson,  written  to  a  person  named  Den- 
ham,  was  put  in ;  and  in  this  letter  she  spoke  of  the  money 
her  shares  in  these  mines  would  have  produced;  and  com- 
plained that  the  shares  were  likely  to  be  unprofitable  to 
her,  by  reason  of  the  total  number  of  shares  in  the  concern 
being  increased. 

Mr.  Alderson,  the  late  treasurer  of  the  Company,  was 
called  to  produce  Lady  Anson*s  letters  to  him;  but  he 
stated  that  he  had  returned  them  to  her  Ladyship. 

Notice  to  produce  them  had  been  served  on  her  Lady- 
ship's attorney,  (she  being  in  Scotland),  at  nine  o'clock  in 
the  evening  of  the  Saturday  previous  to  the  trial,  (which 
took  place  on  a  Wednesday). 
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It  was  coucedecly  that  the  defendant's  attornies  could 
have  had  no  communication  with  her  Ladyship  after  this 
notice  to  produce.^  But  the  plaintiff's  counsel  relied  upon 
the  case  of  Bryan  v.  Wagstaff{a)^  and  contended,  that 
these  letters  must  be  presumed  to  be  in  the  hands  of  her 
Ladyship's  attornies. 

Lord  Temterden,  C.  J. — I  feel  no  doubt  as  to  that 
case,  and  I  should  decide  so  again ;  all  papers  relating  to 
the  transaction  must  be  expected  to  be  put  into  the  hands 
of  an  attorney,  who  was  to  conduct  the  case  for  one  re- 
siding abroad :  but  I  am  not  sure  that  I  should  say  that 
it  would  be  so  if  the  party  were  resident  here ;  and  I  would 
always  confine  it  to  papers  which  would  be  reasonably  ex- 
pected to  be  put  into  the  hands  of  the  attorney,  with  a 
Tiew  to  the  conduct  of  the  cause;  and  I  do  not  think  that 
Lady  Anson's  letters  to  Mr.  Alderson  are  papers  of  that 
kind.    I  don't  think  that  the  notice  is  sufficient. 

Mr.  Alderson  in  answer  to  further  questions  stated,  that 
her  Ladyship  resided  in  May-fair,  London. 

Lord  Tbnterden,  C.  J. — Private  papers  in  her  house 
in  London,  cannot  be  within  the  reach  of  her  attorney. 

Mr.  Alderson  in  his  cross-examination  stated,  that  the 
mines  in  question  were  in  the  possession  of  a  person  named 
Thomas,  who  was  spoken  of  as  the  lessee  of  them. 

Searletiy  Am  G.,  for  the  defendant. — If  the  question  was, 
whether  Lady  Anson  thought  she  had  an  interest  in  the 
nunes  the  case  would  be  clear  against  her,  as  undoubted- 
ly she  did  think  so,  but  that  is  not  the  question.  The 
thing  that  must  be  shewn  here,  is,  that  she  had  an  interest 
in  these  mines.     It  is  proved  that  a  person  named  Thomas 

(a)  Ante,  Vol.  2,  p-  125.    See  also  Drabble  v.  Donner,  ante.  Vol.  1, 

p.  188. 
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was  in  possession  of  the  mines,  and  professed  to  have  a 
lease  of  them.  I  take  it,  that  he  says,  he  will  assign  the 
mines  to  a  number  of  persons,  still,  he  never  in  fact  does  so ; 
and  the  most  that  appears,  is,  that  some  person,  named 
Vaux,  has  signed  and  issued  certain  parchments  in  a  form 
that  has  been  produced.  The  only  way  in  which  Lady 
Anson,  could  have  any  right  in  the  mines,  was,  by  her  exe- 
cuting some  deed,  or  having  an  assignment  executed  to 
her.  These  shares  are  sold  every  week  from  A.  to  B.  and 
from  B.  to  C,  and  if  the  possession  of  these  parchments 
made  the  party  liable,  the  plaintiff  would  have  to  sue  every 
one  of  the  persons  for  the  week  during  which  he  was  the 
holder  of  the  parchments.  These  parchments  at  most  only 
amount  to  an  undertaking  to  give  a  share,  but  it  is  quite 
clear  that  they  will  give  the  holder  no  title  to  the  mine  or 
any  part  of  it. 

Lord  Tenterden,  C.  J.  (to  the  Jury). — In  this  case  it 
does  not  appear  that  at  the  time  the  plaintiff  supplied  the 
goods,  he  knew,  or  had  any  reason  to  believe^  that  the 
defendant  had  any  interest  or  concern  in  these  mines; 
therefore,  there  was  not  a  supply  on  her  credit.  As  Lady 
Anson  has  never  held  herself  out  to  the  world  as  a  partner 
in  the  mines,  it  only  remains  to  consider,  whether  she  was 
in  reality  a  partner  in  them.  These  goods,  it  should  be 
observed,  were  for  mines ;  and,  therefore,  this  was,  if  any- 
thing, a  partnership  relating  to  real  property,  and  not  to 
personal  property  only.  It  is  clear,  that  Lady  Anson  con- 
sidered herself  to  be  a  partner;  but  if  she  was  really  not 
so,  that  will  not  prejudice  her,  especially  as  it  was  never 
communicated  to  the  plaintiff.  The  history  of  these  mines 
is  in  considerable  obscurity,  but  it  seems  that  a  person 
named  Thomas  had  the  management  of  them;  one  of  the 
witnesses  calls  him  a  lessee,  but  the  exact  nature  of  his 
interest  does  not  appear.  Then,  did  he  communicate  any 
interest  to  Lady  Anson.  If  he  himself  had  none,  he  could 
not  give  her  any;  and,  besides  his  name  does  not  appear 
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m  the  parchment;  nor  is  it  shewn  to  have  been  issued  by 
his  authority:  and  if  Lady  Anson  had  sued  Mr.  Thomas 
for  the  profits,  a  great  deal  more  must  have  been  shewn 
than  is  disclosed  by  this  parchment,  before  she  would  be  en- 
titled to  recoyer.  The  parchment  is  signed  Christ.  Vaux, 
and  is  stated  to  be  signed  by  order  of  the  directors ;  but 
who  those  directors  are  does  not  appear,  nor  what  right 
they  had  to  issue  this  7>archment,  nor  does  it  appear  who 
Christ  Vaux  is.  Under  these  circumstances,  you  are  to 
say,  whether  it  is  made  out  that  Lady  Anson  has  an  inter- 
est m  the  mines.  I  own  that,  upon  this  evidence,  I  think 
she  has  none. 

F.  PoUock,  for  the  plaintiff. — ^Will  not  your  Lordship 
reserve  the  point. 

Lord  Tenterden,  C.  J. — I  feel  no  doubt  about  it,  and 
it  is  not  usual  for  a  Judge  to  reserve  a  point,  unless  he  feels 
some  doubt  However,  you  have  a  right  to  be  nonsuited, 
if  you  don't  wish  to  have  a  verdict  against  you. 

The  plaintiff's  counsel  elected  to  be  > 

Nonsuited. 

F.  PoUoei  and  ChiUy,  for  the  plaintiff. 

Scarlett,  A.  G.  and  Brougham,  for  the  defendant. 

[Attoraies — Tiileard,  and  Anderton  $•  WJ] 


BEFORE  LORD  TENTERDEN,  C.  J.,   BAYLEY,  HOLROYD,  & 

LiTTLEDALE,  js.  —  In  Bank. 

F,  Pollock  now  moved  to  set  aside  the  nonsuit,  and  con- 
tended, that  mining  adventurers  have  no  title  in  the  land, 
but  only  a  license  to  work;  Doe  dem.  Hanley  v.  JFood{ci)» 
And  he  submitted,  that,  although  the  Lord  Chief  Justice 
at  the  trial  had  held,  that  unless  Lady  Anson  had  a  legal 

(a)  2  B.  &  A.  724. 
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interest  in  something  connected  with  the  freehold,  it  would 
not  be  sufficient;  yet  it  was  enough  to  shew  that  she  was 
one  of  the  adyenturers,  contributing  funds,  and  looking 
for  profits. 

Bayley,  J. — The  rule  of,  law  is  this,  you  must  either 
prove  that  the  party  held  himself  out  to  the  world  as  a  part- 
ner, or  that  he  really  was  so. 

F.  Pollock, — It  was  considered,  that  there  must  be  such 
a  conveyance  as  would  give  an  interest  in  land.  Now  the 
evidence  shewed  that  there  was  an  adventure,  and  that 
Lady  Anson  was  a  partner.  In  her  letter,  she  speaks  of 
her  shares. 

Lord  Tenterdsn,  C.  J. — What  she  calls  her  shares 
were  produced,  and  they  are  not  shares. 

F.  Pollock. — Mines  are  in  more  numerous  shares  than 
ships,  and  what  would  be  better  evidence  against  a  part- 
ner, than  a  letter  to  the  ship's  hushed,  by  a  party  speak- 
ing of  his  shares  in  the  ship.  It  was,  I  submit,  proved,  that 
Lady  Anson  had  bought  shares. 

Bayley,  J. — If  the  letter  had  been  written  to  your  client, 
she  would  have  held  herself  out  as  a  partner,  and  you 
would  have  had  a  right  to  charge  her;  but  this  is  a  pri- 
vate letter  to  a  third  party. 

F.  Pollock. — If  Lady  Anson  had  said  to  any  one,  that 
she  had  shares,  and  was  reluctant  to  have  the  number 
of  shares  in  the  concern  increased :  would  it  not  then 
lie  on  her  to  shew  what  her  interest  was?  She  could  call 
Mr.  Vaux,  and  shew  that  he  had  no  authority  to  issue  the 
shares.  How  much  fairer  is  it,  that  the  proof  should  be 
on  the  defendant?  She  has  the  possession  of  the  shares,  and 
about  these  shares  she  corresponds  with  Mr.  Alderson; 


TRINITY  TERM,  8  GEO.  IV. 

should  it  not  be  taken  as  against  her,  that  the  parchment  is 
a  good  share;  and  should  it  not  be  taken  that  she  has  in- 
quired into  its  validity,  and  found  it  good.  I  submit  it  is 
upon  Lady  Anson  to  prove  that  she  has  no  share.  The 
plaintiff  deals  with  the  adventurers,  and  he  ought  not  to 
be  tied  down  to  the  strictest  proof. 

Batley,  J. — Suppose  Thomas  to  be  a  lessee,  and  that 
the  shareholders  are  to  have  a  portion  of  the  royalty, 
would  they  be  liable  for  the  materials? 

P.  PoUoei. — Certainly  not,  my  Lord ;  but  the  presump- 
tion is,  that  the  persons  liable  are  those  who  are  sharers 
m  the  indefinite  profits;  and  I  therefore  submit  that  this 
is  a  fit  case  to  go  to  another  trial. 

Lord  Tenterden,  C.  J.  (after  having  stated  the  evi- 
dence.)— At  the  trial,  I  took  a  distinction  between  a  part- 
nership relating  to  real  property,  and  one  relating  to  trade. 
Taking  Lady  Anson's  letter  alone,  it  speaks  of  shares,  but 
then  it  refers  to  the  shares  themselves,  which  do  not  shew 
the  slightest  authority  in  those  who  issued  them,  and  there 
was  nothing  to  shew  that  Lady  Anson  had  any  legal  inter- 
est whatever  in  the  mine. 

Batlet,  J. — Lady  Anson  considered  herself  interested 
mtfais  mine,  and  had  pieces  of  parchment  whicl),  when 
produced,  do  not  shew  any  right.  Now,  where  you  want 
to  charge  a  party,  it  is  because  he  has  an  interest,  and 
not  merely  because  he  fancies  so.  You  might  have  called 
the  persons  who  actually  carried  on  the  mine,  and  they 
could  have  shewn  for  whom  all  this  was  done. 

HotROTD  and  Littledale,  Js.  concurred. 

Rule  refused  (a). 
(a)  See  the  case  of  Rex  v.  MoH^  ante,  Vol.  2,  p.  611. 
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Adjourned  Sitttngsat  Weatwututer,  t^Ur  Trinity 
Term,  1827. 


Lord  Viscomit  Dudley  and  Warj>  r.  Robins. 

tenligncmeDt '  illSSUMPSIT  to  rccoTer  back  a  deposit  made  on  the 
i*  pot  In,  the      purchase  of  an  estate  in  Shropshire. 

opponte  party       ^  *^ 

otgect  that  it  The  first  count  of  the  declaration  was  on  ^a  written 

cr'nttmber^of  agreement,  by  which,  in  consideration  of  6000/.  paid  by 

stamp  ?prowfr  *^®  plaintiff,  he  agreed  to  purchase,  and  the  defendant  to 

fori  and  call  a  sell  the  Huuior  and  estate  therein  described,  at  47,350/. 

lias  counted  the  subjcct  to  annexed  conditions  of  sale,  and  the  defendant 

counterpart:  agreed  to  make  out  a  good   title  before  Christmas  then 

the  ^"^_J^  next  ensuing.     The  breach  was  in  not  making  out  a  good 

of  the  Court  to  titie.     Plea. — General  Issue. 

count  the  words        rm  •  ... 

In  the  origioaL  ^he  written  agreement  was  put  m,  it  was  wntten  on 
yJ^u^aZ^  the  back  of  a  printed  particular  of  sale,  which  contained 
words,  but  an     also  the  Conditions  of  sale. 

indonement  on 
the  back,  and  a 

ScSian  *f*£k^  Campbell^  for  the  defendant. — This  agreement,  bears  a 
wnuinhig  mm  \i  \^g^  stamp,  and  two  stamps  of  I/.  5s.  I  am  prepared 
description  of  to  shew,  that  it  contains  seventy  folios,  and  by  the  stat. 
which  was  de-  ^^  Geo.  S,  c.  184,  the  Stamp  on  every  agreement  is,  ^  where 
thcr*^^tf  Ae  *^  »*™^  ^^^^^  °^*  contain  more  than  1080  words,  (being 
•ameparticuian,  the  amount  of  fifteen  common  law  folios,  or  sheets  of 

are  not  to  be 

counted.  scventy-two  words  each)  1/. ;  and  where  the  same  shall  con- 

wiu  not  cau^on  ^^"  more  than  1080  words,  1/.  15^. ;  and  for  every  entire 

to  a^w  Ae**'  9W*"*^^y  o^  ^080  words  contained  therein,  over  and  above 

agreement  to  the  first  1080  words,  a  further  progressive  duty  of  1/.  5*.'* 

be  sent  to  the        mi         <•  .«   t-  .  i  i    • 

Stamp  Office,  to  -1  herefore,  if  this  agreement  contams  not  more  than  thnce 
stampeTand  1^80  words,  it  would  be  right;  now  I  am  informed,  that  it 
the  plaintiff        contains  more  than  four  times  that  number. 

must  therefore 
be  nonsuited, 

A  witness  was  called,  on  the  part  of  the  defendant,  who 
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stated,  that  he  had  counted  the  counterpart,  and  that  it 

contuned  more  than  four  times  1080  words  (a).  Ld.  Dudley 

and  Ward 

Scarteti,  A.  G. — Counting  that,  does  not  prove  how       Robins. 
tnany  words  the  original  may  contain. 

Lord  Tektbrden,  C.  J. — As  reasonable  evidence  is 
fffen,  that  it  does  contain  more  than  three  times  1080 
words,  I  shall  wait  till  the  officer  of  the  Court,  Mr.  Bella- 
my, has  counted  the  words  in  the  original  agreement. 

Scarlett,  A.  G. — I  submit  that  the  first  page  of  the 
particular  of  sale,  which  is  a  mere  title-page,  and  also  that 
the  indorsement,  ought  not  to  be  counted. 

Lord  Tenterden,  C.  J. — I  must  take  either  the  first 
page  or  the  third,  as,  without  one  of  them,  there  is  no  men- 
tion of  the  manor.  The  Attorney-General  may  insist  on 
the  words  being  counted,  and  I  shall  direct  Mr.  Bellamy 
to  count  the  words,  omitting  the  third  page,  and  the  in- 
dorsement. 

Mr.  BeUamy. — ^My  Lord,  are  figures  to  be  counted  as 
words? 

Lord  Tenterden,  C.  J.  —  Yes.  I  shall  call  another 
cause,  while  Mr.  Bellamy  counts. 

Scarlett,  A.  G. —  If  yoUr  Lordship  will  call  another 
cause,  we  can  send  to  the  Stamp  Office,  and  get  it  pro- 
perly stamped.  This  objection  is  a  great  hardship  on  the 
phuDtiff,  as  the  paper  has  had  the  present  stamps  put  on 
it  at  the  Stamp  Office,  upon  payment  of  the  penalty. 

Lord  Tenterden,  C.  J. — I  remember  my  Lord  Ken- 
(a)  See  the  case  of  Bmoring  V.  Stevens,  ante.  Vol.  2,  p.  337* 


28 

1827. 

Ld.DuDLEY 

and  Ward 

V, 

Robins. 
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yon  once  stating,  that  when  in  a  cause  it  was  discovered 
that  a  paper  was  not  duly  stamped,  his  Lordship  called  on 
another  cause  to  allow  it  to  be  stamped. 

Campbell. — My  Lord,  that  was  a  solitary  instance  one 
way,  against  a  thousand  instances  the  other ;  for,  if  that 
were  to  be  the  practice,  there  never  would  be  a  nonsuit 
for  want  of  a  proper  stamp,  in  either  London  or  Middle- 
sex; because,  if  the  learned  Judge  would  allow  another 
cause  to  be  called,  the  proper  stamp  might  always  be  af- 
fixed. 


Lord  Tenterden,  C.  J. — I  must  not  allow  this  paper 
to  be  stamped,  by  stopping  the  cause,  it  is  too  dangerous 
a  precedent. 

The  plaintifF*s  counsel  did  not  insist  on  the  words  being 
counted  by  the  officer  of  the  Court,  and  the  plain tifi^waa 

Nonsuited. 

Scarlett y  A.  G.  Brougham^  C  F.  WiUiamSf  and  Kelly, 
for  the  plaintiff. 

Campbell  and  Abraham^  for  the  defendant. 

[Attornies — Benhow  jr  Co,  and  Lyi."] 


In  the  ensuing  Term,  the  Court  granted  a  new  trial,  it 
appearing  by  the  affidavits  of  three  witnesses,  that  the 
person  called  at  the  trial  had  miscounted  the  number  of 
words,  and  that  there  were  not  in  fact  so  many  as  three 
times  1080  words. 
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Bbrnasgoni  and  Others,  Assignees  of  Chambers  and      "^     ^ 
Others,  Bankrupt3»  f?.The  Duke  of  Argyle.  ^'  ^^'*' 

Assumpsit  on  twobUls  of  exchange,  drawn  by  Mr.  If  a  declaration 

John  Ebers  on  the  defendant,  and  accepted  by  hun.    The  change,  indorwe 

pliuDtiffs  sued  as  the  surviving  assignees  of  Chambers  &  '£^"J^J^^^i* 

Co.  who  had  become  bankrupt;  and  the  declaration  stated  indorsed  to  the 

diat  the  bills  were  indorsed  after  the  bankruptcy  to  the  sur^ving  asdg- 

plamtiffs,  as  the  surviving  assignees  of  Chambers  &  Co.  ^  iL^nk- 
A  witness  proved  the  handwriting  of  Mr.  Ebers  and  of  roptey;  the 

'^  ^  plaintiftmutt 

the  Duke  of  Argyle  to  the  acceptance  and  indorsement;  prove  that  the 
and  the  commission  of  bankrupt  against  Chambers  &  Co.  to  them  after  the 
and  the  proceedings  thereon  were  put  in.  i^h™r^a^*  ^ 

of  turriving  as* 


Lord  Tekterden,  C.  J.— You  have  no  proof  that  these 
biOs  were  indorsed  to  the  plaintiffs  as  surviving  assignees. 
If  you  had  declared  generally  in  the  names  of  the  plaintiffs, 
the  possession  of  the  bills  by  them  would  have  done,  but 
here  you  state  specially  that  they  were  indorsed  after  the 
bankruptcy  to  them,  as  surviving  assignees,  and  you  have 
given  no  evidence  of  either  of  those  circumstances. 

HutcMnson. — The  bills  are  dated  after  the  bai)kruptcy. 

Lord  Tenterden,  C.  J. — That  alters  the  case,  but  you 
must  still  shew  the  plaintiffs  to  be  surviving  assignees,  and 
that  the  bills  were  indorsed  to  them  as  such. 

The  death  of  a  person  named  Fawcet,  who  was  one  of 
the  assignees,  was  proved  to  have  occurred  before  the  date 
of  the  bills;  and  the  witness  who  proved  the  hands  writing, 
stated  that  they  were  indorsed  to  the  plaintiffs,  as  the  sur- 
viving assignees  of  Messrs  Chambers,  in  part  of  the  rent 
of  the  King's  Theatre. 

Lord  Tenterden,  C.  J.,  directed  a 

Verdict  for  the  plaintiffs. 


tigneet. 
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Scarlett,  A.  G.  and  Hutchinson  for  the  plaintiffs. 
Bbrnasconi  [Attornies— ilfayAtfr,  aod  Hicki  ^  fi.] 

V, 

Duke  of       ^  _ 

Argtlb.  ♦ 

Oct,  ^ik.  Brown  r.  Jodrell,  Esq. 

No  person  can,  A  SSUMPSIT  for  work  and  labour.  Plea — General  Issue. 
Lrtio^*b!f5foi-  "^^^  plaintiff  sought  to  recover  for  the  value  of  certain 
ed  to  stultify  work  done  by  him^  in  rooms  belonging  to  a  society  called 
therefore,  a  de-  the  Athenaion,  of  which  the  defendant  was  the  chairman, 
fnlm  ac^nllb^  A  resolution  of  the  society,  signed  by  the  defendant  as 
workandiabour,  chairman,  directing  the  work  to  be  done,  was  put  in;  and 

set  up  his  own  »  o  »  r  »     ^ 

insanity  as  a       it  was  also  proved  that  the  defipndant  saw  the  work  going 

defence,  unless  -  ,,         .  v       ^  -^      i  -i     • 

he  has  been  im-  on,  and  gave  duTCCtions  about  It  while  m  progress. 

posed  upon  by 
the  plaintiff  in 

consequence  of        Gumey,  for  the  defendant,  opened — That  he  was  in  a 

his  mental  inn*  _  _  _ 

becUity.  condition  to  prove  his  client  insane  from  the  year  182S. 

Lord  Tenterden,  €•  J. — I  think  that  this  defence  can- 
not be  allowed,  and  that  no  person  can  be  suffered  to  stul-. 
tify  himself,  and  to  set  up  his  own  lunacy  as  a  defence.  If, 
indeed,  it  can  be  shewn  that  the  defendant  has  been  im- 
posed upon  by  the  plaintiff,  in  consequence  of  his  meixtal 
imbecifity,  it  might  be  otherwise,  and  such  a  defence  might 
be  admitted. 

Gurnet/,  for  die  defendant,  admitted  that  no  fraud  could 
be  imputed  to  the  plaintiff. 

Verdict  for  the  plaintiff. 

Scarlett,  A.  G.,  and  Comyn,  for  the  plaintiff. 
Gumey,  Presland,  and  Abraham,  for  the  defendant. 
[Attornies — Rogtn  jr  Son,  and  SUnuy], 

See  the  cast  oi  Faulder  y.  Siik,  tbc  obligor  having  pleaded  nmi 
3  Cafcnp.  126,  where,  to  an  action  est  factum,  went  into  evidence  of 
of  debt  on  bond,  the  executors  of     his  insanity.    The  bond  was  dated 
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28  July,  1806,  and  they  offered  in  admiasible  in  evidence,  though  by 
evidence  an  inquisition  taken  im-  no  means  conclusive.  On  the  sub- 
deracommissionof  lunacy,  which     ject  of  lunacy,  see  the  cases  of 

foimd  him  a  lunatic  without  any  '  Baxter  y.  Earl  of  PorUmouth, 
hidd  mterral    from    February,      ante.  Vol.  2,  p.  178,  and  the  notes 
1808.    It  was  objected,  that  this     to  that  case;  S,  C.  7  D.  &  R.  614; 
TO    ret  inter    oHoe  acta;    but      and  Senianee  y.  Pool,  ante,  p.  1. 
Lord  Ellenhorough  held  it  to  be 


Rex  r.  Mitton.  2y^,  i,^. 

Information  by  the  Attorney-General  against  the  Exdse  offi. 

defendant,  for  assaulting  Thomas  Dean,  an  officer  of  excise,  rwa^lw'** 

in  the  execution  of  his  duty.    It  appeared  that  the  defend-  ™|»  *°^  *'  **>« 

ant  kept  the  Northumberland  Arms  public  house  at  Pen-  party  gave  it  to 

tonyille,  and  that  Dean  and  other  excise  officers  had  a  war-  usai,  when  h^' 

rant  to  search  his  house  for  a  private  still ;  no  still  was  found  Jl^ft^.^^^a 

in  the  house;  and  when  the  officers  had  completed  their  that  they  had 

search,  the  defendant  asked  for  the  warrant.     It  was  it  from  him, 

given  to  him  by  Dean;  and  the  defendant  said,  "  I  sup-  ^^h^plrsrH' 

pose  it  is  of  no  further  use  to  you,  as  you  have  gone  all  ^^  obtain  the 

over  my  premises."    Dean  replied,  "  Keep  it  at  your  pe-  provided  they  * 

ril."    The  defendant  then  put  the  warrant  into  his  pocket,  ^le  "ce  Aan 

when  the  officers  seized  hold  of  him,  and  in  attempting  to  ^as  necessary. 
get  possession]of  the  warrant,  pushed  the  defendant's  back 
against  the  counter  in  his  bar,  when  he  took  up  a  pewter 
pot,  and  gave  Dean  a  blow  on  the  head  with  it;  and  the 
defendant  ultimately  kept  possession  of  the  warrant. 

Jones,  Serjt,  for  the  defendant,  admitted,  that  the  de- 
fendant had  no  right  to  keep  the  possession  of  the  war- 
rant, but  contended,  that  the  officers,  by  pushing  the  de- 
fendant against  the  bar,  had  committed  the  first  assault* 

Lord  Tentebden,  C,  J.,  (to  the  Jury.) — It  is  conced- 
ed on  all  hands,  that  the  defendant  had  no  right  to  keep 
the  warrant;  and  that  being  so,  the  officers  had  a  right  to 
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take  it  from  him,  and  even  to  coerce  his  person  to  obtain 
the  possession  of  it,  provided  that,  in  so  doings  they  used 
no  more  violence  than  was  necessary.  The  question 
therefore  is,  whether  in  this  case  the  officers  used  more 
violence  than  was  necessary  to  get  back  the  warrant;  for 
if  they  did  not,  the  defendant  had  no  right  to  strike  them. 

Verdict— Not  Guilty. 

Scarlett,  A.  G.,  Tindal,  S.  G..  J.  WiUiams,  and  Parke, 
for  the  Crown. 

Janes,  Serjt.^  and  Brodriek,  for  the  defendant. 

[Attomies — Mayow,  aiid  MoHoy,'\ 


T9av,  5tk. 

If  a  penon  who 
keeps  hounds 
and  a  hunting 
establishment, 
receive  notice 
not  to  trespass 
on  the  lands  of 
A.,  and  after  this 
his  hounds  go 
out,  followed  by 
a  number  of  gen- 
tlemen who  go 
upon  the  lands  of 
A.,  the  owner  of 
the  hounds  is 
answerable  for 
all  the  damage 
they  do,  though 
he  himself  for- 
bear to  goon 
the  lands,  unless 
he  distinctly  de- 
sires the  gentle- 
men so  out  with 
his  hounds  not 
to  go  on  those 


If  a  stag,  hunted 
by  the  hounds  of 
B.  run  into  the 
bam  of  A.,  B. 
and  his  servants 
have  no  right  to 
enter  the  bam  to 
take  his  stag ; 
and  if  they  do 
so  they  are  tres- 
pasers. 


Baker  r.  BerkeleYi  Esq. 

j1  RESPASS  quare  clausum  /regit,  with  a  count  for  an 
assault.    Plea^  to  the  whole  declaration — Not  Guilty. 

It  appeared,  that  the  plaintiff  occupied  a  farm  near  Har- 
row on  the  Hilly  and  that  the  defendant,  the  Honourable 
Grantley  Berkeley,  had,  in  the  year  1824,  received  a  notice 
not  to  trespass  on  the  plaintiff*s  lands.  It  was  also  proved, 
that  the  defendant  kept  stag-hounds,  and  employed  a  hunts- 
man, &c.;  and  that  on  the  Slst  of  December,  1826,  a  con- 
siderable number  of  persons,  who  were  hunting  with  the 
defendant's  hounds,  went  over  the  plaintiff's  lands,  doing 
damage  to  the  fences  and  grass  to  the  value  of  about  23L 
It  did  not  appear  that  the  defendant  himself  went  on  the 
plaintiff's  lands ;  and  some  evidence  was  given  to  shew, 
that  he  rode  along  a  road  to  avoid  doing  so.  It  further 
appeared,  that  the  stag,  which  the  defendant's  hounds  were 
hunting,  ran  into  the  plaintifi*'s  bam,  followed  by  six  couple 
of  the  stag  hounds ;  and  that  the  plaintiff^shut  the  barn  doors, 
and  would  not  suffer  the  defendant  or  his  servants  to  go  into 
his  barn  to  rescue  the  stag  from  the  hounds,  which  was  in 
consequence  so  much  worried,  that  it  died  in  about  a  quar- 
ter of  an  hour  after.  It  was  also  proved  that,  in  attempting 
to  get  to  the  bam,  the  defendant  gave  the  plaintiff  a  blow. 
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Sroughamf  for  the  defendant,  contended,  that  as  the 
defendant  did  not  himself  go  on  the  plaintiff's  lands,  he 
was  not  liable  for  the  SSL  claimed  for  injury  to  the  fences 
and  grass. 

Lord  Temterden,  C.J. — tf  a  gentleman  sends  out  his 
hounds  and  his  servants,  and  invites  other  gentlemen  to  hunt 
with  him,  although  he  does  not  himself  go  on  the  lands  of 
another,  but  those  other  gentlemen  do,  he  is  answerable 
for  the  trespass  that  they  may  commit  in  so  doing,  unless 
he  distinctly  desires  them  not  to  go  on  those  lands;  and  if 
(as  in  the  present  case)  he  does  not  so  desire  them,  I  think 
he  is  answerable,  in  point  of  law,  for  the  damage  that  they 
do.  With  regard  to  the  defendant's  attempt  to  go  into  the 
plaintiff's  bam,  it  is  clear  that  the  plaintiff  had  a  right  to 
refuse  any  person's  going  into  it,  if  he  chose  to  do  so. 
Whether  it  might  be  discreet  in  him,  is  another  question;, 
but,  undoubtedly,  he  had  a  right  to  say,  that  they  should 
not  go  into  his  bam;  and  if  they  did  so,  they  are  tres* 
passers. 

Verdict  for  the  plaintiff— Damages,  100/. 
Scarleti,  A.  G.,  Akkrson,  and  Jeremy ^  for  the  plaintiff. 
ErQitgJuun  and  Ciirtooocf,  for  the  defendant. 
[Atunrnies^yottiijp  jr  J.,  and  CUetk  jr  JP.] 
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CASES  AT  NISI  PBIUS. 

COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster,  after  Mkh.  Term,  1827. 

BEFORE  LORD  TEKTERBEK,  C.  J, 

I 


5 #r.  291*.  Sharp  v.  Pratt. 

ifapenoowbo  TjR'OVER  for  clotheSy  army  accoatrements,  saddlery^ 
Jy^JIJJ^*"     Sec.    Plea— General  issue. 

goods,  b  doired  ft  appeared  that  the  plaintiff;  an  officer  in  the  8th  regi- 
lo  Mod  tfacmto  ment  of  Hussars^  had  joined  his  regiment  at  Dundalk,  in 
jiSe^'^hB  Ireland;  and  that  the  goods,  for  which  the  action  was 
not  oiAfT€hue»  brought,  had  heen  sent  by  the  different  tradesmen  of  whom 

10  nend  tbcn  to  ^  *' 

that  place,  bat  the  plaintiff*  had  bou^t  them,  to  the  defendant,  to  be 
that  he  wUi  not'  packed,  and  forwarded  to  Ireland.  The  defendant  did 
wS^wjmnt  not  forward  them;  and  the  plaintiff,  therefore,  sent  the 
of  a  ^bt  doo      following  authority  to  his  agent,  Mr.  Pearson. 

lo  him  if  gna* 

^S^'m  "  Brighton,  Friday  II th,  1827. 

S^HIJ^W,  ai*  "Will  you  have  the  goodness  to  call  on  Mr.  Pratt,  of 
though  he  might  Bond  Street,  and  see  if  my  baggage  has  been  sent  to  your 

not  be  boDnd  to  .^^ 

•end the  gooda  house  in  Dublin;  if  not,  you  have  my  authority  to  take  it 
^any^artictt-    ^^^^  j^.^^  ^^^  j^^^^  .^  ^^^^  yourself.     Mr.  Pratt  has  so 

often  disappointed  me,  that  I  think  this  precaution  is  ne- 
cessary. I  shall  be  in  town  I  hope  in  a  day  or  two. — ^Yours, 

'"^"^  ^^y^  W.  E.  Flood  Sharp.- 

Mr.  Pearson  authorized  Mr.  Friswell  to  apply  for  the 
goods ;  and  the  latter,  accordmgly,  sent  the  following  let- 
ter to  the  defendant. 

"93,  Wimpole  Street,  16th  May,  1827. 
*'  Sir, — I  am  informed  by  Mr.  Pearson,  the  agent  for 
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Mr.  Sharp,  that  you  detain  the  latter  gentleman's  military  1827. 
and  other  luggage,  which  was  sent  to  you  to  be  packed ; 
and  that  your  pretence  for  so  dx>ing  is  the  non-payment 
of  an  account  due  to  you  by  Mr.  Sharp.  Mr.  Pearson 
hss  informed  me  that  he  has  explained  to  you  that  your 
money  is  perfectly  safe,  although  immediate  payment  can- 
not be  made  of  your  account.  It  will,  therefore,  be  un- 
necessary for  me  to  explain  further,  although  I  shall  be 
willing  so  to  do  if  you  desire  it :  but  I  now  write  to  inform 
you,  that  Mr.  Sharp's  authority  for  delivering  up  the  things 
to  Messrs.  Cork  and  Spain  shall  be  produced  to  you;  and 
that,  after  such  production,  if  you  persist  in  your  refusal 
to  deliver  them  up,  I  shall  instantly  adopt  proceedings  to 
compel  you  to  do  so. — I  am.  Sir,  your  obedient  servant, 

W.  Friswell." 

This  letter  was  delivered  to  the  defendant  by  a  clerk  of 
the  plaintiflTs  attorney,  who  also  handed  the  defendant  the 
authority  from  the  plaintiff,  and  at  the  same  time  demand- 
ed  the  property,  which  the  defendant  refused  to  deliver 
up;  and  it  was  proved  by  Mr.  Spain,  (the  person  men- 
tioned in  the  letter),  that  the  defendant  called  on  him,  and 
asked  him  if  he  would  receive  the  property,  and  he  an- 
swered that  he  would ;  but  the  defendant  thto  said,  that 
he  would  not  give  up  the  property  unless  Mr.  Spain  would 
guarantee  thc^  amount  of  a  claim  he  had  upon  the  plaintiff. 
Mr.  Spain  declined  to  do  this,  and  the  defendant  said  he 
would  not  give  up  the  property  without  it. 

Brougham,  for  the  defendant— I  submit  that  there  is 
no  sufficient  demand.  Mr.  Friswell's  letter  is  any  thing 
but  a  demand.  Mr.  Peafison  was  authorized  by  the 
plaintiff,  and  he  authorizes  Mr.  Friswell.  Now  the  latter 
only  says,  if  you  do  not  deliver  the  goods  to  Cork  and 
Spam,  I  shall  proceed  against  you.  His  letter  only  asks 
the  defendant  to  carry  the  goods  to  Cork  and  Spain,  and  a 
lefusal  to  do  that  is  no  conversion. 

d2 
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Lord  Tenterden,  C.  J. — I  think  there  is  a  sufficient 
demand  and  refusal  in  this  case.  The  defendant*s^answer 
is  noty  that  he  will  not  send  the  goods  to  Cork  and  Spain, 
but  he  tells  the  attorney's  clerk,  that  he  will  not  deliver  them 
up ;  and  then  this  is  followed  by  his  telling  Mr.  Spain  that 
he  will  deliver  them  up,  if  Mr.  Spain  will  guarantee  his 
demand  upon  the  plaintiff;  which  Mr.  Spain  very  pro- 
perly refuses  to  do. 

Brougham, — Taking  it  that  there  is  a  refiisal,  does  your 
Lordship  think  that  any  sufficient  demand  is  proved? 

Lord  Tenterden,  C.  J. — Yes,  I  do. 

Verdict  for  the  plaintiff! 

Denmauj  C.  S.,  and  Godson^  for  the  plaintiff. 
Brougham^  for  the  defendant. 

[Attornies — J.  Hill^  and  G,  F,Ahrdhdm,\ 


Nov.  30th.  NicHOLE  P.  Allen. 

ifa  person  know  ASSUMPSIT  for  board  and  lodging  furnished  to  the 

miite!1daug^^  illegitimate  daughter  of  the  plaintiff.  Plea— General  issue. 

16*****  h^  f  ^^  appeared  that  the  child  had  been  boarded  and  lodged 

ed  and  clothed  by  the  plaintiff,  since  the  year  1811;  but  the  present  claim 

and  neither"    '  was  only  for  board  and  lodging  from  the  month  of  May, 

wntTS^^s  18^»  *^  ^^y*  ^^^^-     ^^  ^*®  proved  that  the  defendant 

his  daughter  had  always  acknowledged  the  child  as  his  daughter^  and 

away,  he  is  lla-  _                «i,.         «          11            1          i-- «»» 

bie  to  pay  the  knew  of  her  bemg  boarded  at  the  plamtiff  s,  and  one  of 
S»"d?nd'iod^  the  witnesses  stated  in  cross-examination,  that  the  defend- 
ing without  any  ^^  ^^  ^^^  ^j^j^  allowed  121.  a-ycar  for  her  support. 

express  promise  ^                              *  * 
to  do  so.     And 

defendant  to  J.  Williams. — I  Submit  that  there  is  no  proof  of  any 

shew  that  his  •       . 

daughter  was  promise  to  pay. 

boarded  and 

lodged  by  the  plaintiff  against  his  consent,  or  that  he  has  refused  to  be  at  the  expense  of  maintaiit- 

iog  her. 
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Lord  Tekterden,  C.  J. — ^The  father  is  under  an  obli- 
gation to  maintain  his  child :  he  knows  where  his  child  is^      Nicholb    ^ 
and  the  witness  has  told  you^  that  at  one  time  he  allowed  ^' 

l£iL  a-year  for  its  mamtenance. 

J.  TFiiKaim.— There  is  no  proof  that  the  12/.  is  not 
paid  still. 

Lord  TsNTEftDEN,  C.J. — ^Itlies  upon  you  to  shew  that. 

/.  Williams. — The  girl  is  now  sixteen  years  old. 

Lord  Tenterden,  C.  J. — ^That  may  be,  but  unless  the 
defendant  has  given  distinct  notice  of  his  intention  to  pay 
no  longer,  I  shall  hold  him  liable:  and  leaving  out  of  the 
case  all  about  the  allowance,  it  stands  thus: — ^he  acknow- 
ledges her  as  his  child ;  he  knows  where  she  is ;  and  allows 
her  to  remain  there. 

/.  WilKams. — ^There  is,  I  admit,  a  moral  obligation  to 
found  a  promise,  but  there  is  no  evidence  of  any  such  pro- 
mse  being  made. 

Lord  Tenterben,  C.  J. — ^There  is  not  only  a  moral, 
but  a  legal  obligation  on  the  defendant,  to  maintain  his 
child;  he  knows  where  she  is,  and  he  expresses  no  dis- 
sent, and  does  not  take  her  away.  There  is  a  legal  obli- 
gation made  out,  if  it  is  shewn  that  she  is  maintained  in  the 
plaxntiflTs  house,  and  he  knows  it;  and  it  then  lies  on  the 
defendant  to  shew  that  she  is  there  against  his  consent,  or 
that  he  has  refused  to  maintain  her  any  longer  at  his  ex- 
pense. 

Verdict  for  the  plaintiff. — Damages  9SL 

Comffn,  for  the  plaintiff. 

J.  fFilUamSj  for  the  defendant 

[Attomies— ff.  Wood,  and  AUm,  G.  ^  A.]  ^ 
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See  the  case  of  Cameron  ?.  Bar 
ker,  ante,  Vol.  I.  p.  268 ;  and  the 
case  o^  Hetketh  v.  Gowing,  there 
cited.  In  the  case  of  Furillio  ▼. 
Crowther,  7  D.  &  R.  612,  where 
the  supposed  father  of  an  illegiti- 
mate child  had  made  Tarious  pay- 


ments for  its  maintenanee»  and 
then  refused  to  continue  its  sup- 
port until  the  mother  obtained  an 
order  of  filiation;  it  was  held,  that 
no  action  would  lie  for  arrears  of 
maintenance,  at  the  suit  of  the 
mother. 


Nov.  30th. 

A.  let  a  hottse 
to  the  plaintiff, 
who  underlet 
to  the  defend- 
ant; and  on  the 
plaintiff  becom- 
ing bankrapt, 
the  assignees 
consented  to  an 
action  for  use 
and  occupation 
being  brought 
by  A.  in  the 
plaintiff's  name. 
A.  died,  and  his 
executor  di- 
rected the 
plaintiff^s  attor- 
ney to  go  on 
with  the  action : 
Held,  that  the 
executor  was 
not  a  compe- 
tent witness  on 
the  part  of  the 
plaintiff. 


Parker  v.  Vincent. 
Assumpsit  for  use  and  occupation.     Plea— General 
issue. 

It  was  opened,  that  this  action  had  been  brought  by  the 
direction  of  Mrs.  Rowley,  (since  deceased),  who  was  the 
ground  landlady  of  the  premises,  which  were  a  shop  and 
cellar,  in  the  parish  of  St.  Augustine,  in  the  city  of  Bristol; 
and  that  Mrs.  Rowley  had  let  the  premises  to  the  plaintiff, 
who  had  underlet  to  the  defendant.  But  that,  on  the 
plaintiff  becoming  bankrupt,  his  assignees  gave  up  their 
mterest  to  Mrs.  Jlowley ;  consenting,  however,  that  the 
present  action  for  use  and  occupation  should  be  brought 
against  the  defendant  in  the  name  of  the  bankrupt. 

To  prove  the  case,  the  executor  of  Mrs.  Rowley  was 
called : — he  stated,  on  the  voire  dire,  that  Mrs.  Rowley  had 
employed  the  attorney  to  bring  the  present  action ;  and  that 
he  (the  witness)  had  instructed  him  to  continue  it :  but  he  also 
stated,  that  it  was  carried  on  for  the  benefit  of  Mrs.  Row- 
ley's estate,  he  himself  taking  nothing  under  her  will. 


JP.  Pollock f  for  the  defendant. — ^Tlus  witness  is  incom- 
petent, because,  by  instructing  the  attorney  to  go  on  with 
the  action,  he  has  made  himself  liable  for  the  costs. 


Taunton^  contra. — ^The  witness  has  become  interested 
since  the  commencement  of  the  suit;  and  it  hasheen  de- 
cided, that,  where  the  interest  accrues  after  the  action  is 
commenced,  the  party  shall  not  be  deprived  of  the  advan- 
tage of  the  witness's  testimony. 
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Lord  Tjbmterden^  C  J. — Who  is  deprived  of  it  in  this 


cases 


TamUom. — ^The  plaintiff,  my  Lord. 

Lord  Tenterden,  C.  J. — He  is  merely  a  nominal  plain- 
tiff and  has  no  interest  whatever.  I  think  that  this  wit- 
ness cannot  be  examined.    He  is  incompetent* 


Nonsuit 


Taunion  and  LunUey^  for  the  plaintiff. 

P.  Pottoeif  for  the  defendant. 

lAttonka^Dax  ^  Co.,  and  Pooh  ^  Co.'l 
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In  the  case  of  Barlow  v.  Vowel, 
Skin.  586.  it  was  bdd,  that  a  wit- 
ness laying  a  wager  on  a  fact,  was 
not  ihitnSbj  rendered  incompetent 
ss  a  witness  respecting  it;  and  in 
thecase  of  Aer  V.  Fox,  I  Str.652, 
Lord  Rmymond  admitted  a  prose- 
cntor  as  a  witness,  though  he  had 
Snd  a  wager  that  he  would  convict 
the  defendant.  Inthecaseof  fejU 
F.  Bmker,  3  T.  R.  37,  Mr.  Justice 
Gro$e  says,  that  "the  rule  is.  that 
a  person  in  whose  evidence  an- 
oUier  has  gained  an  interest  shall 
not,  by  his  own  act,  deprire  the 
other  of  the  benefit  of  his  testi- 
mony." However,  Mr.  Phillips, 
(in  Ins  Law  of  Evidence,  p.  Id7)> 
ezpreiscs  a  doob^  whether  this 
proposidon  is  not  expressed  in  too 


general  termsy  and  conceives  that 
the  case  of  Barlow  v.  Vowel,  must 
have  been  decided  on  the  ground 
of  fraud.  And  in  the  case  of  /V>r- 
retter  v.  Pigou^  3  Camp.  380,  and 
1  M.  &  S.  9,  Lord  ElUnborough 
held,  that  an  underwriter  who  pays 
on  a  promise  of  re-payment,  if  the 
policy  be  determined  to  be  inva- 
lid, is  not  a  competent  witness  for 
another  underwriter  who  disputes 
the  loss  i  but  that  if  the  promise 
of  re-payment  had  been  made 
after  he  had  paid  unconditionally, 
or  if  the  party  had  fraudulently 
entered  into  the  agreement  with 
him  for  the  purpose  of  taking  off 
his  evidence,  it  would  be  other- 
wise. 
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18«7. 
.    ^ — y — \  Gray  r.  Gutteribge. 

Nw,  SOlA- 

If  an  auctioneer  JW.ONEY  had  and  received.     Plea — ^The  general  issue. 

figna^a  ^"^'^  This  action  was  brought  to  recover  back  a  deposit  made 

bouse  inhiiown  at  a  Sale  by  auction.     It  appeared  that  the  defendant  was 

ceiTes  the  depo-  ah  auctioneer^  and  that,  at  Garraway^s  Cafiee-house,  the 

Sing"p^i!^)!^  plaintiflF  became  the  purchaser  of  a  house  in  Devoitshire- 

and,  after  the  street,  Portlaud-place,  when  the  plaintiff,  as  the  pur- 

purchaaer  has  '  .,,-,  «.  i  .  -, 

left  the  room,  chascr,  and  the  defendant,  bemg  the  auctioneer,  signed 
SpoaiTtoiuch  the  following  contract,  which  was  written  on  th^  back  of 
'uwhMwmay*  ^'^  "^"*^  printed  conditions  of  sale:— 

notwithstanding 

an"action  against       "  I,  the  under-signed  William  Gutteridge,  do  hereby 

to*reS)w"^k    acknowledge  to  have  this  day  sold  by  auction^  and  I,  the 

^'P?^^  n  *    under-signed  John  Gray,  do  acknowledge  to  have  this  day 

9ot  be  made.       purchased,  the  hereditaments  and  premises  comprised  in 

Lot.  I.  of  the  annexed  particulars  of  sale,  at  and  for  the 

price  and  sum  of  1080/.,  and  have  paid  a  deposit  of  S26/./ 

and  we  do  hereby  mutually  agree  to  complete  such  sale 

and  purchase,  agreeably  to  the  annexed  conditions  of  sale  : 

as  witness  our  hands,  this  28th  d(ty  of  September,  1826* 

"  WiUiam  Gutteridge, 
"  John  Gray." 

When  the  contract  was  signed,  the  plaintiff  paid  the 
deposit,  by  giving  the  amount  to  the  defendant,  the  vendor 
being  present.  It,  however,  appeared,  that  after  the  plain- 
tiff had  left  the  room,  the  defendant  handed  over  the  de- 
posit to  the  vendor.  The  purchase  went  off,  because  the 
vendor  could  not  complete  the  title  by  the  time  agreed 
upon. 

FoUetif  for  the  defendant. — I  submit,  that  the  plaintiff 
must  be.nonsuited«  In  cases  of  this  kind,  there  is  this 
distinction  taken: — If  the  auctioneer  pays  over  the  depo- 
sit aftier  notice  not  to  do  so,  or  after  he  has  reason  to 
know  that  the  title  is  bad,'he  remains  liable,  notwithstand- 
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iDg  he  has  paid  the  money  over:  bat  if  he  pays  over  the 
moDey,  he  having,  at  the  time,  no  reason  to  suspect  that 
the  title  cannot  be  completed,  the  action  must  be^  not 
against  him,  but  against  his  principal.  The  case  of  JSc^ 
wards  v.  Hodding{a)y  is  decided  expressly  on  the  ground, 
that  the  person  paying  over  the  money  had  occasion  to 
know  that  there  was  not  a  good  title. 

Lord  Tenterden,  C.  J. — I  quite  agree  with  every  thing 
that  is  laid  down  by  the  Court  in  that  case. 

FoUett. — ^That  case  is  recognized  in  the  case  of  Hors- 
fattY.Handley{b). 

Lord  Tenterden,  C.  J. — Does  it  appear  that  there  was 
t  signed  contract  in  that  case  ? 

FoUeti. — ^There  is  also  the  case  of  Spittle  v.  Lavender  {c)^ 
which  is  exactly  like  this  case,  except  that  the  princi* 
pal  was  present;  and,  in  the  case  of  Burrough  v.  Skin^ 
ner{d\  the  money  had  not  been  paid  over. 

Lord  Tenterden,  C.  J. — ^In  this  case,  the  defendant, 
as  auctioneer,  signs  the  written  contract,  and  the  money  is 
paid  to  him,  his  principal  being  present;  and  he  does  not 
pay  it  over  to  his  principal  till  after  ibe  party  is  gone. 
He  signs  the  contract  in  his  own  name,  and  receives  the 
money  himself;  and  it  is  the  constant  habit  of  persons 
making  purchases  at  auctions  -to  pay  their  deposit-money, 
trusting  to  the  solvency  of  the  auctioneer.  If  you  think 
you  can  sustain  a  rule,  you  may  move  the  Court;  but  I 
have  no  doubt  about  it.  If  it  were  not  so,  endless  mischief 
would  ensue. 
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Taunton  and  Comyfif  for  the  plaintiff. 

Foliett^  for  the  defendant. 

[Attorniefr—JPnl^^  &,  and  J.  E,Fox,] 


In  the  ensuing  Term«  FoUett  moved  for  a  rule  to  enter 
a  nonsuit,  which  was  refused. 


[Mr.  Siigden  says  (Vend,  and 
Pur.  d7)>  "  The  auctioneer  should 
not  part  mth  the  deposit  until  the 
sale  be  carried  into  effect;  because 
he  is  considered  as  a  stakeholder 
or  depository  of  it:  and^  in  a  late 
case  (Edwardsv.HoddingJ,  where 
the  auctioneer  was  also^the  attor- 
ney of  the  seller,  and  paid  over 
the  money  to  the  seller  after  he 
knew  that  objections  to  the  title 
bad  been  raised,  an  action  against 
him  for  the  deposit  was  sustidned ; 
but  the  Judges  cautiously  abstain- 
ed from  pointing  out  the  duty  of 
an  auctioneer  in  any  other  case.'' 
P.  39. — "  If,  pending  a  suit  for  spe- 
cific performance,  a  deposit  be  laid 
out  in  the  public  funds,  under  the 
authority  of  the  Court,  it  will 
be  binding  on  both  vendor  and 
vendee;  and,; if  laid  out  without 
oppontion  by  the  seller,  it  must  be 
presumed  to  be  with  his  assent; 
and,  in  either  case,  he  must  take 
the  stock  as  he  finds  it.  But  if  a 
purchaser  is  entitled  to  a  return  of 
his  deposit,  he  is  sot  compellable 
to  take  the  stock  in  wUch  it  may 
have  been  invested,  unless  such  in- 
vestment were  made  under  the 
authority  of  the  Court,  or  with 
his  assent;  and  an  assent  will  not 
be  implied  against  a  party  because 


notice  was  given  to  him  of  the  in- 
vestment, to  which  he  made  no 
reply  (13  Ves.  561).  Therefore, 
wliere  the  deposit  is  eonaderable, 
and  it  is  probable  that  tbe  pur- 
chase may  not  be  completed  for  a 
long  time,  it  seems  advisable  for 
tiie  parties  to  enter  into  some  ar- 
rangement for  the  investment  of 
the  deposit'' 

In  the  case  of  Burrough  v.  Skin-' 
tier,  the  Court  ssud,  that  the  auc- 
tioneer was  a  stakeholder,  and  a 
mere  depository,  and  that  he  ought 
not  to  part  with  the  depodt  till 
such  time  as  the  sale  is  finished  and 
completed,  and  it  shall  appear  to 
whom  it  properly  belongs. 

In  the  case  of  Edwards  v.  JSocf- 
dinff,  the  money  had  been  pcdd 
over,  but  the  defendant  knew  that 
there  were  objections  to  the  title ; 
and  GMt,  C.  J.,  said-l«  I  do  not 
say  that  the  case  in  5  Burr,  is  not 
muntainable  to  the  utmost  extent 
to  which  it  goes ;  but  it  is  not  ne^ 
cessary  for  the  Court  to  go  so  far 
for  the  purpose  of  the  present 
action :"  and  Mr.  Justice  Heath 
observed,  that  it  was  admitted, 
that  if  express  notice  had  been 
given  to  the  defendant  not  to  pay 
over  the  money,  an  action  would 
lie,  and  that  the  defendant's  know- 
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ledge  of  doubts  in  the  title  was  had  paid  it  over  (witb  a  number  of 

equivalent  to  express  notice.  How-  other  fees),  to  the  treasurer  of  the 

ever,  Mr.  Justice  Zla/^sud — ''I  chapel^  as  was  his  duty  under  a 

wish  cfistinctly  to  guard  against  private  act  of  Parliament^  before  Quttbbidos. 

njing  what  is  the  dnty  of  the  auc-  action  brought ; — and  it  was  held, 

tiooeer  in  any  other  case.."  that  the  action  would  not  lie. 

The  case  of  Horsfail  v.  Hand-         The  case  of  SpittU  v.  Lmtnder, 

ley,  2  Moore,  5,  was  an  action  for  2  B.  &  B.  452,  proceeded  on  the 

money  had  and  received  against  ground,  that  the  agent  expressly 

die  defendant,  who  ivas  a  church-  agreed,  '<  as  agent  for«  and  on  the 

warden.    The  defendant  had  re-  part  and  behalf  of  Spittle,"  and 

cdved  a  sum  of  money  from  the  caused  his  principal  to  sign  the  ap- 

ckrk  of  a  chapel,  for  burial  fees  proval  on  the  back  of  the  contract 

on  the  interment  of  the  pluntiflfs  declared  on. 
wife,  which  sum  was  not  due,  and 


Bioo  V.  RoBBRTS  and  Another,  Executors  of  Rundell.        ihe.  1st. 

Covenant  on  a  deed,  dated  December  27,  1806,  exe-  If.  in  an  action 
cuted  by  the  deceased,  whereby  he  covenanted  to  pay  to  aTO^'Jf"  n^n- 
his  sister.  Mrs.  Bigg,  an  annuity  of  600/.  a-year  for  her  life,  ?"'**/»  **>«<*«; 

1  oo*  J  J  »    fendant  plead  a 

and,  after  her  decease,  to  his  nephew,  the  plaintiff,  for  his  release,  lost  by 
life.    Breaches — ^The  non-payment  of  the  annuity  since  the  denVandfto  ia- 
ycar  1812,  when  Mrs.  Bigg  died.     Pleas— FiVj^,  that  the  ^"**  the  Jury  to 

•'  '  °°  '  presume  a  re- 

deed  was  not  executed  by  Mr.  Rundell ;  Second,  that  Mr.  icwct  •hew  that 

Rundell,  in  the  year  1808,  assigned,  out  of  his  own  share,  not  paid  for 

one^ixteenth  of  the  profits  of  his  trade  as  a  jeweller  and  twdthatlhe ""' 

goldsmith,    to  the  plaintiff;   and   that,   in  consideration  piaintiffhadbor- 

,  rowed  money  of 

thereof,  Mrs.  Bigg  and  the  plaintiff  agreed  that  the  deed  the  grantor  of 
should  be  cancelled;  that  they  represented  to  Mr.  Run-  regiariy^Idd' 
UtU  that  it  was  cancelled ;  and  that  he,  relying  on  that  J^^hl'irwttin 
representation,  in  1810  procured  the  plaintiff  to  be  ad-  off  the  annuity: 
nutted  to  a  share  in  the  general  partnership  in  the  said  ought  not  to 
busbess ;  but  that,  by  fraud  and  covin,  the  deed  was  kept  fendan^  lui^ 

they  are  satis- 
fied that  there  is 
&ir  ground  for  supponng,  that,  at  some  particular  period  during  the  seventeen  years,  the  plaintiff 
aetualbf  executed  a  release  of  the  annuity ;  and,  to  rebut  the  presumption  of  such  a  release,  the 
Jury  may  look  at  the  situation  of  the  parties,  and  take  into  their  consideration  the  circumstances  of 
the  plaintiff  being  s  near  relative  of  the  grantor  of  the  annuity,  having  large  expectations  from  him, 
and  of  the  gnuitor  bebg  a  very  old  man,  peremptory  with  his  relatives,  and  very  attentive  to  his 
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uncancelled;  T^trdf,  a  similar  plea  in  8ab8tanoe,oniittiiig  the 
fraadulent  misrepresentation;  Fourth^  that,  in  considera- 
tion of  the  plaintiflT  being  taken  into  partnership,  he  agreed 
that  the  profits  of  his  share  of  the  trade  should  go  in  satisfac- 
tion of  the  annuity ;  Fifth  and  Sixth,  payment;  Sevetdhy  a 
release,  lost  by  time  and  accident;  Eighth,  a  set-off  by 
two  bonds  given  by  the  plaintiff  to  the  deceased,  payable 
a  year  after  notice.  The  replication  took  issue  on  the  whole 
of  the  special  pleas. 

From  the  evidence  it  appeared,  that  Mrs.  Bigg  and  her 
son  the  plaintiff,  previously  to  the  year  1806,  resided  in 
the  county  of  Northumberland;  and  that,  in  that  year, 
Mr.  Rundell  wished  them  to  reside  in  or  near  London,  and 
he  addressed  very  pressing  and  affectionate  letters  to  them 
on  that  subject;  and  that  they  accordingly  came  to  reside 
,  at  Brompton,  when  Mr.  Rundell  executed  the  deed,  as 
stated  in  the  declaration^  It  was  also  proved,  that,  in  the 
year  1807,  Mr.  Rundell  made  a  wiD,  in  which  he  be- 
queathed the  great  bulk  of  his  property  to  Mr.  Bigg,  as  his 
residuary  legatee.  That,  in  the  year  1808,  Mr.  Rundell 
gave  Mr.  Bigg  a  sixteenth  share  of  the  profits  of  his  busi- 
ness, and  a  bond,  payable  after  Mr.  Rundell's  own  death, 
for  20,650/.  However,  in  the  year  1810,  the  then  partner- 
ship expired,  and,  in  that  year,  new  articles  of  copartner- 
ship were  entered  into  by  Mr.  Rundell,  Mr.  Bigg,  and 
others,  whereby  Mr.  Bigg  was  admitted  to  be  a  partner 
in  the  trade,  with  a  larger  share  of  the  profits;  but,  to  en- 
able him  to  purchase  a  share  of  the  stock  proportionate  to 
his  share  of  the  business,  Mr.  Rundell  took  Mr.  Bigg^s 
bond  for  35,000/.,  bearing  interest.  Mrs.  Bigg  died  on  the 
28tb  of  April,  1812;  but  it  was  admitted  that  no  payment 
of  the  annuity  was  made  after  the  25th  of  July,  1810,  (the 
quarter-day  preceding  the  formation  of  the  partnership), 
but  that  it  had  been  paid  up  to  that  time  (with  an  addition 
of  200/.  a-year  for  the  years  1808  and  1809,  by  Mr.  Run- 
dell's  own  draft  upon  his  banker.  The  annuity  deed  was 
produced  uncancelled ;  and  it  was  proved  that  Mr.  Run* 
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dell,  who  was  a  man  of  immense  wealth,  understood  busi- 
ness well,  and  was  particularly  cautious  in  pecuniary  mat- 
ters; but  that  he  was  ''a  man  of  strong  temper,  very  capri- 
cious and  peremptory  with  his  relations;"  and  it  also  ap- 
peared, that,  after  the  will  madtf  in  1807,  he  executed  an- 
other will,  by  which  he  left  the  bulk  of  his  property  to  Mr. 
Neeld,one  of  the  defendants,  who  was  the  son  of  his  niece ; 
aod  that  Mr.  Rundell  was  eighty-one  years  of  age  when  he 
died. 

Brougham,  for  the  defendants. — It  is  stated  that  the 
annuity  was  originally  given  to  induce  Mr.  Bigg  and  his 
mother  to  reside  near  Mr.  Rundell ;  and  it  appears,  that, 
in  1808,  Mr.  Rundell  gave  Mr.  Bigg  a  share  in  his  im- 
mense business,  and  he  also  has  Mr.  RundeU's  post-obit 
for  20,000/.  In  1810,  Mr.  Bigg  is  regularly  made  a  part- 
ner in  the  house ;  and,  from  that  time,  not  one  atom  of  the 
annuity  is  ever  demanded  or  paid.  The  claim  is  kept  back 
for  seventeen  years ;  and,  after  Mr.  Rundell  is  laid  in  his 
grave,  it  is  brought  forward  against  his  executors.  It  may 
be  said,  that  Mr.  Bigg  did  not  like  to  talk  to  his  uncle 
about  money.  The  contrary  is  the  fact ;  for  Mr.  Bigg 
regularly  paid  interest  on  the  35,000/.  for  which  Mr.  Run- 
dell held  his  bond,  without  ever  attempting  to  claim  the 
600/,  a-year.  Does  not  this  authorise  you  (the  Jury)  to  pre- 
sume that  Mr.  Bigg  felt  and  knew  that  he  had  not  the 
same  claim  on  Mr.  Rundell  that  Mr.  Rundell  had  on  him? 
If  the  anpuity  had  been  due,  Mr.  Bigg  certainly  would 
have  deducted  it.  An  account-current,  of  the  date  of  1st 
November,  1819,  in  Mr.  Bigg's  own  hand-writing,  will 
be  put  in;  and  by  that  it  will  appear  that  the  very 
first  item  is  a  note  given  by  Mr.  Bigg  to  Mr.  Rundell 
for  1791/.,  being  the  amount  of  interest  due  from  him  on 
an  account  then  stated.  Now,  if  a  person  cannot  pay  the 
interest,  but  gives  his  note,  it  is  clear  proof  that,  if  he  had 
not  been  liable  for  the  whole,  he  would  have  given  his 
note  for  the  less  sum.  The  next  year,  interest  is  charged  on 
the  1791/.,  and  the  following  year  Mr.  Bigg  makes  a  pay- 
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1827.  ment  of  €061.  It  may  be  said— tnie,  but  the  600^  was 
the  annuity^  and  6/.  by  a  cbeck.  No;  the  whole  606/. 
waa  paid  by  a  draft  on  Messrs.  Glyn ;  and  the  next  year 
there  is  a  payment  of  666^  13^4rf.,  by  a  draft  on  Messrs* 
Coutts.  If  there  ever  was  a  case  in  which  the  siknce  of  a 
party  is  eloquent  against  himself,  this  is  it.  He  is  here 
paying  compomid  interest  to  Mr.  Rundell,  while,  accord- 
ing to  the  present  claim,  Mr*  Rundell  owed  him  a  large 
sum  of  money.  If  the  annuity  was  due,  why  did  not  Mr. 
Bigg  deduct  it?  and,  not  having  done  so,  is  it  to  be  en- 
dured that  he  shall  come,  seventeen  years  afterwards,  and 
claim  all  the  arrears?  In  some  cases,  the  Legislature  has 
given  a  period  of  limitation,  within  which  a  claim  shall  be 
made.  That  on  bills  is 'six  years;  but,  with  respect  to 
bonds,, there  is  no  legal  period  of  limitation,  and  it  is  left 
to  the  Jury.  Lord  Mansfieldia)  thought  that  eighteen 
years'  silence  was  enough  to  induce  a  Jury  to  presume  the 
satisfaction  of  a  bond.  Other  Judges  have  considered 
twenty  years  as  a  proper  time ;  and,  in  the  case  of  OstDold  v. 
Lee{b),  Mr.  Justice  Buller  says,  that  a  Jury  ought  to  pre- 
sume satisfaction  earlier  than  twenty  years,  if  there  be 
evidence  to  favor  the  presumption — such  as  a  settlement 
of  accounts  betveeen  the  parties,  without  any  notice  taken 
of  the  bond.  Now,  that  case  is  exactly  like  the  present, 
except  that  that  was  a  bond,  and  this  a  gratuitous  annuity 
deed.  I  know  it  will  be  said,  that,  as  Mrs.  Bigg  did  not 
die  till  the  year  1812,  the  different  transactions  of  1808 
and  1810  did  not  take  place  between  the  same  {parties. 
But,  still,  she  was  a  member  of  the  same  family,  and  what- 
ever was  good  for  her  son  was  good  for  her;  and  you  may 
even  presume  this  annuity  deed  in  force  till  her  death, 
because,  where  a  considerable  number  of  years  has  elapsed, 
the  Jury  may  presume  a  release  during  any  part  of  that 
time ;  and  you  will  say,  whether,  after  a  lapse  of  so  many 
years,  and  after  so  many  settlements  of  accounts,  you  ought 
not  to  presume  the  deed  satisfied. 

(«)1T.R.  271.  {b)  1T.R.270. 
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The  account  opened  by  Mr.  Brougham  was  put  in,  from 
.which  it  appeared,  that/  in  the  year  1818,  Mr.  Bigg  gave 
a  note  for  the  interest  oh  his  debt  to  Mr.  Rundell,  and 
that  he  paid  interest  on  that  note  without  making  any 
charge  of  the^anntuty;  and  several  of  Mr.  Bigg's  letters 
▼ere  put  in,  enclosing  checks  for  the  regular  payment  by 
him,  to  Mr.  Rondell,  of  the  interest  on  that  bond,  to  the 
time  of  Mr.  Rundell's  decease. 

Scarlett,  A.G. ,  in  reply. — ^A  great  part  of  Mr.  BroughanCs 
address  goes  only  to  shew,  that  a  Jury  may,  after  twenty 
years,  presume  payment,  if  they  see  no  reason  to  doubt  it; 
and  yet  Mr.  Brougham  proves,  by  an  elaborate  argument, 
that  in  this  case  there  was  no  payment  at  all.  It  is  said  in 
the  pleas,  that  this  deecl  was  kept  alive  by  fraud;  but  is 
there  the  slightest  evidence  of  that?  In  1808,  Mr.  Run- 
dell  gives  Mn  Bigg  his  post-obit  for  20,000^ ;  now,  the 
deed  was  not  cancelled  then,  as  the  annuity  was  paid  till 
1810.  In  the  year  1810,  there  was  no  consideration  for 
Mr.  Bigg's  giving  up  the  annuity,  as  in  that  year  Mr. 
Rundell  made  him  pay  85,000/.  for  the  share  of  the  ]l>usi- 
nesB  that  he  received.  Is  it  to  be  said  that  Mr.  Rundell 
was  careless  about  it.  The  contrary  is  proved;  and 
they  even  found,  diat  he  had  preserved  the  very  let- 
ters that  enclosed  the  checks  for  the  payment  of  the  inter- 
est by  Mr.  Bigg  to  himself.  Thci  deed  is  uncancelled  in 
Hr.  Bigg's  hands.  If  it  bad  been  agreed  to  be  given  up, 
would  Mr.  Rundell,  with  the  habits  of  business  he  pos- 
sessed, have  let  it  remain  in  Mr.  Bigg's  custody!  It  is 
said  that  Mr.  Bigg  did  not  introduce  it  into  the  accounts ; 
if  he  had,  it  would  have  been  satisfied.  The  fact  was  this : 
Mr.  Bigg  had  great  expectations  from  his  uncle,  and, 
as  his  unde  was  a  most  capricious  man,  and  did  not  chuse 
to  mention  this  annuity,  Mr.  Bigg  thought  it  most  advise- 
able  to  be  silent  about  it,  as  it  might  exasperate  Mr.  Run- 
dell, and  put  in  hazard  the  chance  he  had  of  his  family's 
acquiring  half  a  million  of  money  under  that  gentleman's 
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wQL  That  the  amniity.  has  never  been  paid,  b  admitted ; 
and  then  the  question  is,  whether  Mr.  Bigg  and  his  mo- 
ther agreed  to  cancel  the  deed,  and  by  firaud  kept  it  alive. 

Brougham.— !Aj  finend  has  not  alluded  to  the  plea  of 
a  release. 

Scarlett,  A.  G.— You  are  asked  to  presume  a  release  lost 
by  the  gentleman  that  preserved  the  letters  enclosing  the 
checks  for  interest.  There  is  no  evidence  of  any  release ; 
and  you  cannot  presume  a  release  without  a  considera- 
tion ;  and  there  was  no  consideration  to  ground  a  release 
after  the  year  1810. 

Lord  Tenterden,  C.  J.  (in  summing  up). — This  is  an 
action  on  a  deed  executed  by  Mr.  Rundell,  in  the  year 
1806,  whereby  he  covenants  to  pay  to  Mrs.  Bigg  600A 
a-year  for  her  life,  and  after  her  death  to  pay  it  to  the 
plaintiff.  Mrs.  Bigg  died  in  the  year  1812,  and  the  plain- 
tiff claims  the  arrears  from  that  tkne.  The  defendants 
have  pleaded  several  pleas:  first,  they  deny  the  execu- 
tion of  the  deed  by  Mr.  Rundell ;  but  that  is  proved.  The 
next  two  pleas  state,  that,  in  consideration  of  Mr.  RundeU 
giving  Mr.  Bigg  a  share  in  his  business,  he  agreed  to  give 
up  the  deed.  This  is  denied  in  the  replication ;  and  there 
is  no  proof  of  it  attempted;  and  it  is  dear  that  there  was 
no  such  agreement  at  that  time.  These  pleas,  then,  go 
on  to  charge  fraud.  The  next  plea  states,  that  the  profits 
of  Mr.  Bigg*s  share  of  the  business  were  to  go  in  satis- 
faction of  the  deed;  but  this  is  not  proved.  The  two 
next  pleas  of  payment  are  abandoned.  The  next  is  a  re- 
lease by  deed.  There  is  also  a  plea  of  set-off,  but  that 
is  not  material,  because  the  bonds  to  be  set  off  are  only 
payable  a  year  after  notice ;  and  no  notice  is  proved  to  have 
been  given.  And  the  defendants  put  their  case  on  this: 
that  on  the  admission  of  Mr.  Bigg  into  partnership  in  the 
year  1810,  he  executed  a  release  of  this  annuity;  but  it 
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abould  be  recollected,  that  he  gave  a  bond  for  the  share 
he  had;  and  we  must  not  forget  that  Mr.  Rundell  was  a 
Teiy  careful  man;  and  you  will  have  to  ask  yourselves, 
vhedier  he  would  not  have  carefully  kept  a  deed  of  such 
mportance.  The  great  topic  used  for  the  defence  is  the 
pajment  of  interest  by  Mr.  Bigg  to  Mr.  Rundell,  with- 
out his  setting  off  the  annuity.  That  this  was  the  fact  is 
proved  by  Mr.  Bigg's  letters,  and  by  the  account;  and  you 
are  therefore  to  consider  whether  this  convinces  you  that 
the  annuity  was  released ;  and  in  doing  so,  you  must  look  at 
the  situation  of  the  parties.  They  were  not  indifferent 
persons;  they  were  unde  and  nephew,  the  latter  having  a 
large  family,  and  great  expectations  from  the  former,  and 
the  annuity  being  not  one  for  which  money  had  been  paid, 
but  one  which  was  a  mere  voluntary  gift.  The  uncle 
is  proved  to  be  a  man  far  advanced  in  years,  and  very  at* 
tentive  to  his  pecuniary  conQems;  and  we  see,  and  in- 
deed it  is  in  human  nature,  that  as  men  advance  in  years,* 
and  go  on  accumulating  wealth,  they  have  an  increased  de- 
sire to  grasp  at,  and  accumulate  more.  You  will  therefore 
say,  whether  you  think  that  the  forbearance  of  the  plain- 
tiff to  claim  this  annuity  was  on  account  of  his  having  exe- 
cuted some  deed  of  release,  which  cannot  be  found ;  or 
vhether  you  will  attribute  it  to  this,  that  having  great  exjiec- 
tations  from  his  uncle,  and  having  also  that  due  regard  to 
his  own  interest,  and  that  of  his  family,  which  every  man 
ought  to  have,  he  chose  regularly  to  pay  the  interest  on  his 
own  bond,  which  his  uncle  exacted  as  matter  of  business, 
and  yet  forbore  to  mention  the  annuity,  as  it  might  induce 
his  displeasure  by  lessening  the  sum  that  his  uncle  had  to 
receive  of  him.  If  you  find  a  verdict  for  the  defendants, 
jou  must  be  satbfied,  that  there  is  fair  ground  to  suppose, 
that  at  some  particular  period  a  release  of  this  annuity 
was  really  executed  by  Mr.  Bigg ;  and  i^  you  are  not  sq 
satisfied,  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiff,— rDai^ages,  8850;« 
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Scarieti,  A.  G.^  and  Ingham,  for  the  plaintiff* 
Brougham  and  Tamlinson,  for  the  defendant. 

[Attorniefr— JifAMtV,  imd  Amfffy  4*  C-] 


In  the  case  of  Read  ▼.  Brook- 
man,  3  T.  R  151,  it  was  held,  that 
a  deed  may  be  pleaded  as  "lost  by 
time  and  accident/'  ^Wthout  mak- 
ing profert  of  it;  but  in  the  case  of 
Hendy  v.  Stephenson,  10  £a.  55,  a 
justification  in  trespass  was  plead- 
ed»  which,  after  stating  that  the  de* 
fendant  was  possessed  of  a  right  of 
common  under  a  grant,  proceeded 
as  foilows:  "which  deed  is  since 
lost  or  destroyed;  by  accident  and 
length  of  time,  and  therefore  can- 
not be  brought  into  Court  here, 
and  the  date  thereof  is,  and  the 
particular  parties  thereto  are,  for 
that  reason,  wholly  unknown  to 
the  Bud  defendant:"  the  Court 
held  this  bad^  as  being  much  too 
loose  in  the  description  of  the 
deed. 

As  to  preinmin^  payment  of 
money  to  satisfy  a  bond  after  a 
long  lapse  of  time»  Lord  Mansfield 
said,  (1  Bur.  434),  that  there  was 
no  <tirect  and  express  limitation 
of  time,  when  a  bond  should  be 
supposed  to  be  satisfied;  the  ge- 
neral time  was  commonly  taken 
to  be  about  twenty  years,  but  he 
had  known  Lord  Raymond  leave 
it  to  a  jury  upon  \8  years  {  and  in 
the  WineheUea  causes,  4  Burr. 
1 963,  his  LordsUp  says,  that  bonds 
which  have  lain  dormant,  shall  be 
supposed  to  be  ^isfied  aftw 
twenty  years.  However,  in  the 
case  afff^eideny.  Davis,  cited  1  T. 
R.  271,  his  Lordship  held  a  lapse 
of  eighteen  years  sufficient  to  raise 


a  presumption  of  payment;  and 
in  the  case  of  Oswaid  v.  Leyk, 
Id.  272,  we  find  that  the  same 
learned  Judge  said,  that  there  was 
a  distinction  between  length  of 
time  as  a  bar,  and  where  it  waa 
only  evidence  of  it.  The  former 
was  positive,  the  latter  only  pre- 
sumption; and  he  believed,  that,  in 
the  case  of  a  bond,  no  positive 
time  had  been  expressly  laid  down 
by  the  Court,  that  it  might  be 
eighteen  or  mneteen  years.  How- 
ever, in  the  same  case,  BuUer,  J., 
says,  "  I  have  always  been  of 
opinion,  that  no  less  time  than 
twenty  yesurs  could,  of  itself,  form 
a  presumption  that  a  bond  bad 
been  pud.  For  even,  with  regard 
to  the  rule  of  twenty  years,  where 
no  demand  has  been  made  during 
that  time,  that  is  only  a  circuin- 
stance  for  the  Jury  to  found  a 
presumption  upon,  and  is  in  itself 
no  legal  bar.  In  those  cases, 
where  satisfaction  of  a  bond  has 
been  presumed  within  «  hss  p0- 
riod,  some  other  evtdenee  has  been 
given  in  favour  of  such  a  presump- 
tion; such  as  having  settled  an  ac- 
count in  the  intermediate  time, 
without  any  notice  having  been 
taken  of  such  a  demand.  In  the 
case  of  Hethershell  v.  Bows,  Mod. 
Ca.  22,  Lord  Holt  says,  ''  if  a 
bond  be  of  twenty  yeara*  standing, 
and  no  demand  proved,  or  good 
cause  of  so  long  forbearance  shewn, 
I  shall  intend  it  pud  on  solvit  ad 
diemJ*   As  this  is  matter  of  pre- 
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Bonptioa  for  the  Jiiry^  like  ftU 
oc^r  presmnptions,  it  may  be  re- 
butted  by  evidence.  (1  Co\vp.  109). 
U  tbe  etse  of  Colsell  v.  Budd,  1 
Cmap.  27*    Lord    BiUmharamffh 
sa^  **  after  a  lapse  of  twenty 
jetn,  a  bond  will  be  presumed  to 
be  satisfied,  but  there  mnsi  be  ei- 
dMr  a  Impse  &f  twenty  y^^h  or  a 
Im  time,  eoupled  with  tome  eir^ 
nautmmee  to  strengtben  the  pre- 
samption.    Here,  if  it  had  been 
proved  that  the  parties  had  ac- 
counted together  after  the  money 
became  payable,  it  might  have 
been  inferred  that  it  was  included 
in  tbe  settlement;  but  as,  there  is 
no  evidence  of  this;  and  as  twen- 
ty years  have  not  elapsed  since 
the  bond  was  forfdted,  it  cannot  be 
conaderedasdischarged.''    These 
cases  were  mostly  decided  on  the 
^otmlvitaddiem;  but  if  there 
was  a  payment  of  interest  after 
tbe  day,  and  this  was  followed  by 
aknig  lapse  of  time,  the  plea  of 
Hhit  ed  diem  would  be  improper, 
and  the  plaintiff  would  recover. 
The  proper  plea,  under  those  dr- 
nuDStauceSy  would  be  solvit  pott 
ditm.    To  rebut  tbe  presumption 
of  payment  at  the  day,  an  iu- 
<bnenient  of  a  payment  of  inter- 
est in  the  handwriting  of  the  obli- 
gee, if  evidence,  if  it  be  shewn  by 
other  evidence,  that  such  indorse- 
nwot  was  made  within  the  twen- 
ty years,  and  therefore  at  a  time 
when  it  was  against  his  interest  to 
make  it;  but  if  it  be  not  shewn 
that  it  was  made  at  sudi  atime,  it 
U  not  evidence.    Semrle  v.  Lord 
Berriitglom,  2  Str.  826;  and  ibis 
case  has  been  repeatedly  acted  up- 
on It  should  be  observed,  that  the 
forcf^omg  cases  relate  to  the  pay- 
ment of  money  due  on  a  bond;  but 
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we  have  not  found  any  case,  in 
which,  from  mere  lapse  of  time,  the 
execution  of  a  release  was  presum- 
ed.  In  the  ease  of  Read  v.  Brooke 
fium,  (3  T.  R.  158),  A$hkurtt,  J.^ 
says,  that  *'  where  a  man's  deeds  and 
muniments  are  lost  by  fire,  pro- 
fert  of  the  deed  pleaded  may  be 
dispensed  with.  The  case  of  fire 
is  only  put  by  way  of  instance; 
for  if  the  deed  be  destroyed  by 
any  other  accident,  it  falls  within 
the  same  reason;  and  that  brings 
it  to  a  matter  of  fact  before  the 
Jury,  whether  there  be  or  he  not 
iuffieient  evidence  that  the  deed 
did  exist,**  And  in  the  case  of 
Hendy  v.  Stephenson,  (10  Ea.  60), 
Lord  Etlenhorough  says,  '*  I  re- 
collect an  instance  within  my  own 
experience,  where,  in  an  action  on 
the  Northern  Circuit,  touching  a 
water  course,  a  grant  was  pleaded 
upon  presumption  of  its  exist- 
ence, though  it  could  not  then  be  . 
found;  but  it  was  thought  Acces- 
sary to  state  the  supposed  names 
of  the  grantor  and  grantee,  and 
the  time,  of  all  which  the  party 
gave  probable  evidence.** 

In  the  case  of  Doe  d.  Fenwich 
V.  Reed,  6  B.  &  A.  232,  where  it 
appeared,  that  the  defendant's  an- 
cestor was  let  into  the  possession 
of  lands  in  1 752,  he  being  a  credi- 
tor, who  had  obtuned  a  judgment 
against  the  then  owner  of  the  land, 
and  that  the  defendant's  family 
had  continued  in  possession  ever 
since; — ^the  Court  held,  that  the 
original  possession  not  having 
been  taken  under  any  conveyance, 
the  length  of  possession  was  only 
primd  facie  evidence  from  which 
a  Jury  might  infer  a  subsequent 
conveyance;  but  that  that  might 
be  rebutted,  and  that  the  Jury 
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most  not  presiune  such  conyey- 
ance  from  length  of  possesdop, 
unless  they  were  satisfied  that  it 
had  actually  been  executed. 

As  to  presumingr  a  grant  from 
the  Crown,  see  the  case  of  The 
Mayor  of  Hull  t.  Horner,  Cowp. 
102.  As  to  presuming  the  extin- 
guishment of  a  quit  rent,  see  El- 
dridge  y.  Knoti,  Id.  214.  That 
twenty  years'  uninterrupted  en- 


joyment of  windows  looking  over 
another's  lands,  is»  if  unrebutted, 
sufficient  ground  to  presume  a  li- 
cense, was  held,  in  the  case  of 
CroM  y.I.ewu,  4  D.&R.  234.  As 
to  presuming  the  surrender  of  at- 
tendant terms,  see  the  cases  of 
Doe  d.  Burdett  y.  Wright,  2  B.  & 
A.  710;  DoeA.PuiUHdv.Hilder, 
Id.  782{  and  BartleU  v.  Dawnet, 
ante,  Vol  1,  p.  522. 


Dee.  7th. 

On  an  indict- 
ment agdiut 
the  Btewtrds, 
&c.  of  a  benefit 
society  for  diso- 
beying an  order 
of  two  Justices, 
commanding 
them  to  re-ad- 
mit A.  B.  to  be 
a  member  of 
that  society,  it 
is  no  defence, 
that  A.  B.  wa^ 
a  person,  who, 
by  the  rules  of 
the  society,  was 
ineligible  to  be 
a  member  of  it, 
as  that  was  mat- 
ter of  defeAoe 
before  the  jusd- 
oes;  and  if  it  be 
proved  that  the 
order  was  served 
on  one  of  the  de- 
fendants, and 
that  the  others,  < 
when  A.  B.  ap- 
plied to  be  re- 
admitted, said, 
that  they  would 
not  admit  him, 
and  did  not  care 
for  the  justices' 
order;  that  is 
presumptive 
evidence  of  a 


Rex  9.  OiLKEs  and  Others. 

Indictment  for  disobeying  the  order  of  two  Jus- 
tices  to  re-admit  George  Spurging  to  be  a  member  of  a  Be- 
nefit Society.  The  Jirst  count  stated,  that  heretofore,  to 
wit,  on  the  21st  day  of  March,  in  the  8th  Geo.  4,  at  the 
Police  Office,  Worship  Street,  in  the  parish  of  St.  Leo- 
nard, Shoreditch,  in  the  county  of  Middlesex,  Samuel 
Twyford,  and  William  Bennett,  Esqrs.,  two  of  the  Justices 
of  our  said  lord  the  king,  assigned  to  keep  the  peace  of 
our  said  lord  the  king  in  and  for  the  county  aforesaid,  and 
also  to  hear  and  determine  divers  felonies,  trespasses  and 
misdemeanours  committed  in  the  same  county,  did,  in  due 
form  of  law,  make  a  certain  order  under  their  hands  and 
seals,  which  said  order  was  as  follows :  [It  here  set  out  the 
order  verbatim^  which  recited  that  George  Spurging  was 
a  member  of  the  Alfred  Union  Benefit  Society;  and 
commanded  the  president  and  members,  immediately  on 
sight  thereof 9  to  restore  and  re-admit  the  said  George 
Spurging  to  be  a  member  of  the  said  society],  of  which 
said  order  the  said  William  Gilkes,  S.  W.,  R.  C,  G.  B., 
J.  K.,  and  J.  M.  afterwards,  to  wit,  on  the  22d  day  of 
March  in  the  year  aforesaid,  in  the  parish  aforesaid,  in 


lenrice  of  the  order  upon  them. 
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the  county  aforesaid,  there  had  due  notice  (a).  Neverthe- 
less the  said  William  Gilkes,  late  of  the  parish  aforesaid, 
b  the  county  aforesaid,  labourer,  S.  W«,  late  of  the  same, 
labourer,  (deacribing  all  the  defendants),  afterwards,  to  wit, 
ODthe  day  and  year  last  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  unlawfully  and  contemptuously  did 
neglect  and  refuse,  and  still  do  neglect  and  refuse,  to  restore 
and  re-admit  the  said  George  Spurging  to  be  a  member  of 
the  said  society,  as  by  the  said  order  the  said  William 
Gflkes,  S.  W.,  R.  C,  G.  B.,  J.  H.,  and  J.  M.,  were  re- 
quired to  do,  in  contempt  of  our  said  lord  the  king  and  his 
laws,  to  the  evil  example  of  all  others  in  the  like  case  of- 
fending, and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity*  The  second  count  stated  the  sub- 
stance of  the  order,  but  did  not  set  it  out.  Plea — Not  guilty. 
A  witness  proved,  that  he  saw  the  order  signed  by  the 
Justices.  I 

Reader,  for  the  defendants,  objected,  that,  before  it  was 
read,  it  must  be  proved,  that  the  rules  and  regulations  of 
the  Society  had  been  duly  enrolled  at  the  Quarter  Ses- 
sions; as,  without  that,  the  Justices  had  no  jurisdiction. 

Lord  Tenterden,  C.  J. — I  shall  not  stop  the  case  on 
this  objection;  but  I  will  give  you  leave  to  move  to  enter  a 
verdict  for  the  defendants  (6). 

The  Justices*  order  was  read ;  and  it  stated,  inter  alia, 
that  the  rules  and  regulations  were  duly  enrolled. 

The  prosecutor  proved,  that  he  served  the  order  on 
Sylvanus  Ward,  one  of  the  defendants,  by  giving  him  a 

(<)  It  may  be  worthy  of  consi-  tice**  of  it. 
deration,  whether  tins  indictment         (6)  See  the  qjtat.  39  Geo.  3,  c.  64, 

is  good.    The  order  is,  to  admit  and  the  cases  of  Rex  t.  Aire  and 

"  upon  tight."  The  indictment  on-  Calder  Navigation,  2  T.  R.  666 ; 

Ij  ftat«,  that  they  had  ''  due  no-  and  Rex  v.  HuleoU  6  T.  R.  583. 
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duplicate  of  it,  signed  by  the  Justices;  and  that  some  days 
after  that  he  went  to  the  clab^room,  and  saw  all  the  other 
V,  defendants,  and  asked  them  to  re-admit  him  in  pursuance 

GiLKEs.  Q^^jjg  order;  when  two  of  them  said,  that  he  should  not 
be  re-admitted,  and  that  they  did  not  care  for  the  magis- 
trates' order;  and  that  to  this  all  the  members  present 
expressed  their  assent. 

Reader,  for  the  defendants. — I  submit,  that  there  is  no 
evidence  of  a  service  on  any  of  the  defendants  except  Ward. 

Lord  Tbnterden,  C.  J. — I  think  there  is  presumptive 
evidence  against  the  whole  of  the  defendants;  for  when 
the  party  goes  to  be  re-admitted,  they  say  they  do  not  care 
for  the  order,  and  will  not  obey  it. 

Reader. — My  Lord,  I  am  in  ^  condition  to  shew,  that  at 
the  time  when  Spurging  was  excluded  from  the  society,  he 
had  done  that  which,  by  the  rules  of  the  society,  justified 
the  other  members  in  expelling  him. 

Lord  Tbnterden,  C.  J. — That  was  your  defence  be- 
fore the  magistrates ;  and  I  cannot  try  the  merits  of  the  or- 
der here.  The  Legislature  evidently  meant,  that  the  par- 
ties should  have  speedy  and  summary  justice  before  the 
magistrates:  however,  you  shall  have  the  benefit  of  the 
question,  whether  it  is  necessary  to  prove  the  rules  en- 

'^"^-  Verdict-Guilty. 

Scarlett,  A.  G.,  and  Plait,  for  the  prosecution. 

Reader,  and  Adolphua,  for  the  defendants. 

[AttoniieB—  ^  ,  aad  P.  Leighl\ 


In  the  ensmng  Term,  Adolpbus  moved  in  pursuance  of 
the  leave  given,  and  the  Court  granted  a  rule  Nisi  dn  that 
point  only. 
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Bishop^  SurviTing  Partner,  r.  Chambre.  Dee.  8/A. 

Assumpsit  by  the  plaintiff,  as  surviving  payee,  of  a  in  an  action  on 
promissory  note  for  80/,,  dated  27th  May,  1814,  payable  J^J^^j^'thi  in-" 
six  weeks  afier  date,  and  made  by  the  defendant  in  favour  *v^on  of  the 

'  '^  note,  that  it  has 

of  die  plaintiff  and  his  two  deceased  partners.  There  were  been  altered,  it 
counts  in  the  declaration,  stating  promises  to  the  three  part-  plaintiff  to  shew* 
Dcrs,  and  also  another  set  of  counts  stating  a  promise  to  the  ^\^wf|[cV 
plaintiff,  as  surviving  partner.  Pleas — First,  General  issue ;  "n^»  «»<*  dr- 
Second,  the  statute  of  limitations ;  Third,  infancy.  Repli-  wiu  entiUe  him 
cation — ^That  the  promise  was  within  six  years ;  and  that  the  ^  ^/tfaer  a 
defendant  had  promised  since  he  came  of  age.     The  note  wn^ewation  be- 

'^  ®  tween  the  dc- 

was  produced,  and  a  witness  named  Beswick,  stated,  that  fendants  and 
in  the  month  of  April,  1827,  he  called  on  the  defendant  and  nenes,  hmm- 
•hewed  him  the  note,  when  the  defendant  said,  "  I  know  I  fhTpilU"irfo 
owe  Mr.  Bishop  money,  I  wish  you  had  applied  sooner ;  recover,  on  the 

account  stated  • 

is  this  my  hand-writing?"  and  Mr.  Beswick  replied, '*  It  is  a  question  for 
is;"  on  which  the  defendant  said  "I  write  very  differ-  n^cSfoMheji 
ently  now ;  but  Mr.  Bishop  is  a  very  honourable  man,  and 
I  have  no  doubt  it  is  all  correct,  and  I  will  send  the  money." 
Thenote  was  in  the  following  form: — 

May 
"St.  John's  Coll.,  Cambridge,  27 
"£30:0:0  1814. 

Six  weeks  after  date,  I  promise  to  pay  to 
Messrs.  M.  R.  and  W,  Bishop,  or  order,  thirty  pounds,  for 
value  received.  Alan  Chambre." 

Beyond  the  figures  27,  In  the  date,  was  a  part  of  some 
other  letter  or  figure ;  and  a  portion  of  the  paper  on  which 
the  note  was  written  appeared  to  have  been  cut  away 
close  to  the  figures  27. 

Lord  Tenterden,  C.  J. — ^The  word  "  May"  appears  to 
me  to  be  in  a  different  ink  from  the  rest  of  the  note,  and 
a  portion  of  the  paper  has  been  cut  off. 
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Brougham,  for  the  defendant — It  lies  on  the  plaintiflr 
to  explain  away  any  circumstance  of  suspicion  that  ap- 
pears upon  the  face  of  the  instrument  It  lies  on  the  party 
producing  it  to  do  thatj  and  not  upon  us. 

Lord  Tenterden,  C.  J» — If  the  note  was  altered  after  it 
got  into  the  bands  of  the  plaintiff^it  will  require  a  new  stamp. 

Denman,  C.  S.,  for  the  plaintiff. — ^There  is  no  evidence  of 
any  alteration. 

Lord  Tenteeden,  C.  J. — ^The  word  ''May**  is  in  a  dif- 
ferent hand,  and  it  is  clear  that  something  has  been  cut  off; 
and  where  a  note  appears  to  have  undergone  alteration, 
the  party  suing  on  it  must  account  for  that 

Denman,  C.  S.— Supposing  the  note  to  have  been  altered, 
yet  as  the  defendant,  when  he  saw  it,  was  told  that  the 
plaintiff  had  a  claim  on  him  for  SOL,  and  promised  to  send 
the  money,  is  not  that  su£5cient  on  the  account  stated? 

Lord  Tenterden,  C.  J. — The  whole  conyersation 
plainly  refers  to  the  note. 

Denman,  C.  S. — ^I  hope  your  Lordship  will  leave  it  to  the 
Jury  to  say,  whether  there  is  not  a  general  admission  of  a 
debt  due  from  the  defendant  to  the  plaintiff? 

Lord  Tenteeden,  C.  J. — I  will  ask  the  Jury  whether 
they  think  that  the  word  "  May,**  is  in  the  same  hand- 
writing with  the  rest  of  the  note.  But  the  effect  of  the 
defendant's  admission,  as  answering  the  plea  of  infancy, 
and  the  plea  of  the  statute  of  limitations,  is  for  the  Court, 
and  not  for  the  Jury. 

Demnan,  C.  S. — I  submit  that  the  effect  of  the  promise 
should  be  left  to  the  Jury. 
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Lord  TenterdbNj  C.  J. — I  am  clearly  of  opinion  that 
I  cannot  leave  thijU  to  the  Jury.  Bishop 


Brougham,  for  the  defendant,  addressed  the  Jury  on  the 
question  whether  the  word  ''May"  was  added  after  the 
note  was  in  the  hands  of  the  plaintiff. 

Lord  Tenterden,  C.  J. — (In  summing  up  to  the  Jury). 
—It  appears  to  me,  that  the  eyidence  in  this  case  is  not  such 
as  to  entitle  the  pkintiff  to  recover  on  any  thing  but  the  note. 
In  point  of  law,  if,  after  a  note  is  delivered  to  the  party 
who  is  to  derive  benefit  from  it,  it  is  altered^  such  note  is 
rendered  invalid.  The  question  is,  whether^  you  think,  on 
inspection  of  the  note,  that  it  was  altered  after  it  had  be- 
come a  perfect  instrument  in  the  hands  of  the  plaintiff. 
Looking  at  the  instrument,  it  appears,  that  the  whole  of 
it  is  in  one  hand-writing,  with  the  exception  of  the  word 
''May,"  which  is  in  a  different  hand,  and  written  with 
paler  ink.  The  paper,  too,  is  cut,  and  there  appears  to 
be  a  line,  which  was  a  part  of  some  letter  or  figure  cut  off. 
And  if  you  think  that  these  alterations  took  place  after 
the  note  came  into  the  possession  of  the  plaintiff^,  you  must 
find  your  verdict  for  the  defendant. 

Verdict  for  the  defendant. 

Lord  Tentbrden,  C.  J. — ^I  shall  give  the  plaintiff**s 
counsel  leave  to  move  to  enter  a  verdict  for  the  plaintiff, 
for  such  sum  as  he  is  entitled  to  upon  this  evidence,  if 
the  Court  shall  think  that  I  am  wrong  in  my  opinion. 

Denman,  C.  S.,  and  Talfourd,  for  the  plaintiff. 

4 

Brougham,  for  the  defendant. 

[Attorme^-^Abhott,  and  Manning  ^  D,] 
See  tbe  case  oiSenUmee  f.  Poole,  ohU  p.  1. 
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BEFORE  LORD  TENTERDEN,  C.  J.,  BAYLEY,  HOLROYD^  AKO 

LiTTLEDALE,  JS. — In  Bank. 

Penman,  C.  S.,  now  moved  to  enter  a  verdict  for  the 
plaintiff,  in  pursuance  of  the  leave  given;  and  submitted 
also  that  it  should  have  been  left  to  the  Jury  to  say,  not 
only  whether  the  note  had  been  altered  after  it  was  signed, 
but  whether,  if  so,  it  had  been  altered  with  the  consent  of 
the  defendant. 


Lord  Tenterden,  C.  J. — If  the  note  was  ever  given 
into  the  hands  of  the  plaintiff  as  a  perfect  instrument,  it 
could  not  be  altered  even  with  the  consent  of  all  the  par- 
ties. 

Bayley,  J. — ^It  would  require  a  new  stamp. 

The  Court  granted  a  rule  to  shew  cause  on  the  question 
whether  the  etdmission  of  the  defendant  was  sufficient  to 
entitle  the  plaintiff  to  recover  on  the  account  stated. 


Dec.  Slh. 


Ifa  party  sue  on 
a  bill,  and,  after 
the  action  is 
commenced, 
another  bill,  ac- 
cepted by  the 
same  defendant 
of  which  he  is 
the  holder,  is 
dishonored,  and 
he  bring  a  se- 
.cond  action  on 
that:— A 
Judge  at  cham- 
bers would,  on 
application  be- 
ing made,  direct 
the  two  actions 
to  be  consoli- 
dated. 


Oldershaw  r.  Treowell. 
Same  v.  Same. 

JL  HESE  were  actions  on  two  bills  of  exchange,  the  one 
payable  at  two  months,  and  the  other  at  four  months  after 
date. 

After  the  first  bill  had  been  dishonoured,  the  plaintiff 
commenced  an  action  on  it  before  the  second  bill  became 
due.  On  the  second  bill  becoming  due,  that  was  also  dis- 
honoured, and  the  second  action  was  brought  on  that  bill. 

Lord  Tenterden,  C.  J.— These  parties  need  not,  in 
this  case,  have  been  at  the  expense  of  two  trials.  If  an 
application  had  been  made  to  a  Judge  at  chambers,  an 
order  might  have  been  obtained  to  consolidate  the  actions. 
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lam  Mnry  that  such  an  application  was  not  made,  but  I  can-       18^7. 
not  help  it  now.  Cldibbhaw 

V. 

Verdicts  for  the  plaintiff  in  both  actions.        T«gw»li.. 

Carringtotif  for  the  plaintiff. 

[Attomies — Oldenhttw,jun.,  and  Neek.\ 


Tbe  iiithoritieB  'on  the  sabject 
•r  couotidating  actions  will  be 
fooBd  in  2  Arch.  Pr.  1 98,  but  none 
of  them  exactly  resemble  the  pre- 
sent, as  the  J  are  all  cases  of  ac- 
tioDs  commenced  by  the  same 
pUntiff,  against  the  same  defend- 
ant, at  the  Mme  time.  Howerer, 
« the  ssTmg  of  expense  is  equal- 


ly beneficial  to  both  parties,  it 
might  be  worth  while  to  consider 
whether,  under  circumatances  .si- 
milar to  those  of  the  principai 
case,  a  Judge  at  chambers  would 
not  order  a  consolidation  at  the 
instance  of  the  plaintiff,  as  well  as 
at  the  instance  of  the  defendant. 


Rex  f^.  COPPARD.  Dee.  lOlh. 

•aERJURY. — The  indictment  stated,  that,  at  the  Sit-  Onanindict- 
tings  of  Nisi  Prius,  holden  after  the  Term  of  St.  Michael,  jj;^)  (^\^J^ 
at  Westminster,  to  wit,  in  the  parish  of  St.  Margaret,  -^  ^*^  ^^^^ 

. ,  .  ^  It  18  no  variance 

Within  the  liberty  of  Westminster,  in  the  county  of  Middle-  that  the  Nui 

wx,  on  the  16th  day  of  December,  7  G^eo.  4,  before  Sir  states  thrtJiai 

JiwepA  Utiledale,  knight,  then  and  yet  being  one  of  his  ^^''\^^J^ 

Majesty's  Justices  assigned  to  hold  pleas  in  the  Court  of  from  that  suted 

our  said  lord  the  king,  before  the  king  himself,  a  certain  ment. 

Jwuc,  before  then  duly  joined  in  the  said  Court,  between  dicimMtitote 

one  John  SmiA  and  one  Samuel  Peach,  in  a  certain  plea  *he  tnai  to  have 

rf  ..1.11.1    ***"*  before  one 

trespass  on  the  case  upon  promises,  m  which  the  said  of  the  Judges 

John  Smith  was  the  pkintiff,  and  the  said  Samuel  Peach  L';*;hi\td*'' 

^aa  the  defendant,  came  on  to  be  tried,  &c.    The  indict-  ^^'fJ"^^?^)' 

'  '  ^        and  the  Nm 

"^t  then  stated  the  oath,  and  averred,  that,  on  the  trial  Priut  record 
of  that  issue,  it  was  material  to  inquire,   "whether,  in  have  been  before 
the  beginning  of  the  month  of  August,  1886,  Amelia,  the  ^^J^^J^^^ 

that  this  is  no 
variance. 
If  tha  iDdictment,  in  setting  out  the  aabstance  of  oral  evidence  charged  to  be  false,   put 
**  ^."  lor  '<  ilS«<0r,"  and  *<  Mrt,"  ibr  <'  Miiirtuf"  this  is  no  variance,  though  it  should  appear 
*«  the  witness  aaid  «*  Jtfw/er"  und** Mittress,"  and  not  "  3fr."  and  "  Mrs.'' 
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wife  of  Samuel  Peach,  had  seen  the  said  Lawrence  Cop^ 
pard,  and  one  William  Nelson,  then  being  servants  of  the 
said  John  Smith;  and  whether  any  conversation  had  then 
and  there  passed  between  the  said  Amelia  Peach  and  the 
said  Lawrence  Coppard  and  William  Nelson,  or  dther  of 
them,  respecting  the  regilding  of  the  frames  of  icertain  pic- 
tures," &c. ;  and  went  on  to  state,  that  the  defendant,  on 
the  6th  of  December,  7  Geo.  4,  with  force  and  arms,  at 
&c.  *'  upon  his  said  oath,  before  the* said  Sir  Joseph 
Liiiledale,  at  and  upon  the  said  trial,  unlawfiilly,  falsely, 
&c.  did  depose,  swear,  &c.  amongst  other  things,  in 
substance  and  to  the  effect  following;  that  is  to  say,  that, 
in  August,  1885  (meaning  the  month  of  August,  in  the 

'  year  1S2S),  he  (meaning  himself)  went  to  Mr.  Peach's 
house  (meaning  the  house  of  the  said  Samuel  Peach), 

,  about  some  tea-poys,  and  that  Mrs»  Peach  (meaning  the 
said  Amelia,  the  wife  of  the  said  Samuel  Peach),  gave  them 
(meaning  the  said  Lawrence  Coppard  and  the  said  William 
Nelson)  some  orders.**  The  indictment  proceeded  to  set 
out  the  whole  of  the  evidence  given  by  the  defendant  on 
the  trial  of  the  action,  and  to  assign  perjury  upon  it.  Plea 
— Not  guilty. 

The  Nisi  Prius  record  of  the  case  of  Smith  v.  Peach 
was  put  in.  The  posiea  stated  the  trial  to  have  taken 
place  before  the  Right  Hon.  Sir  Charles  Abbott,  knight. 

Scarlett,  A.  G.,  for  the  defendant. — The  indictment  states 
the  trial  to  have  been  before  Mr.  Justice  Littledale,  and 
the  Nisi  Prius  record  states  it  to  have  been  before  your 
Lordship.  The  prosecutors  cannot,  by  parol  evidence, 
vary  what  is  stated  in  the  record. 

Lord  Tenterden,  C.  J. — They  are  not  held  to  the  day 
stated  in  the  Nisi  Prius  record  (a).     I  am  told,  that  all  the 

(a)  See  the  cases  of  Rex  v.  Ay~  ra,  9  East,  157 ;  Woodfird  v.  Ask- 
Utt,  IT.  R.69;  Pope  y.  Foiter,  ley,  11  East,  508;  and  Rec  v. 
4  T.  R.  590;  Pureell r.Macnams.     Hucks,  1  Stark.  521. 
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records  on  the  Circuits  are  drawn  up  as  before  both 
Judges;  and  yet  it  has  been  held,  that  an  indictment  for 
peijuiy,  stating  the  oath  to  have  been  taken  on  a  trial  be- 
fore one  Judge,  is  good,  although  the  record  of  the  trial 
names  both  (a).  In  London  and  Middlesex,  every  distrif^ 
gas  b  drawn,  **  except  the  Chief  Justice  shall  come;'*  and 
I  am  not  aware,  that,  if  the  trial  is  not  before  me,  the 
name  of  either  of  the  learned  Judges  before  whom  it  may 
be,  is  ever  mentioned  in  the  record. 
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Rbx 

V. 
GOPPARD. 


SearhH,  A.  G«, — ^If  the  indictment  had  stated,  that  the 
trial  was  before  your  Lordship,  that  would  have  done,  as 
the  Nisi  Prius  record  would  have  proved  that  allegation. 

Lord  TsNTERDEN,  C,  J.< — I  shall  not  stop  the  case  on 
thb  objection ;  but  I  shall  gite  leave  to  enter  a  verdict  for 
the  defendant,  if  there  is  any  thing  in  the  objection. 


A  witness  proved,  that  the  trial  was  before  Mr.  Justice 
IMUedalCi  and  that  the  present  defendant  swore  to  a  con- 
versation with  Mrs.  Peach  to  the  effect  stated  in  the  in- 
dictment* 


(a)  In  the  case  of  Rtx  v.  Al- 
fird,  1  Leach,  179,  the  pri8oi\er 
VII  indicted  for  peijury,  and  the 
trial  en  which  the  oath  was  admi- 
aiBtered  was  stated  to  be  before 
tbeHon.i?ii«Hfri;  ITii&f  (the  Judge 
who  actnaUy  tried  the  case).  When 
tbe  }9iH  Prius  record  was  pro- 
doced.  It  stated  (as  usual)  that  the 
trial  wasi  before  both  the  Judges. 
It  was  doubted  whether  this  sup- 
^Tted  the  allegation  in  the  in- 
dictment; but,  on  the  point  being 
Rseited  for  the  twelve  Judges, 
tbe  conviction  was  held  right  In 
^cueo(Rexr.Emden,  9  East, 
^,  tbe  Court  held,  that  the  place 
itteaUoned  in  the  jurat  of  an  affi- 


darit  is  not  conclusive  as  to  the 
place  at  which  it  was  sworn ;  and 
that,  on  an  indictment  for  perjury 
in  MiddTesez,  if  the  jurat  stated 
it  to  be  sworn  in  London,  the 
prosecutor  might  go  into  evidence 
to  shew  that  it  was  sworn  in  Lon- 
don; and  the  Court  also  held  that 
the  jurat  was  not  a  necessary  part 
of  the  affidavit  to  be  set  forth  in 
the  indictment;  and,  therefore,  it 
was  not  necessary  to  set  out  the 
jurat,  which  stated  a  swearing  in 
London,  and  then  traverse  it  by 
an  averment  that  the  defendant 
was,  in  fact,  sworn  in  Middlesex, 
and  not  in  London. 
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1827.  Adolphus,  for  the  defendant. — ^In  the  indictment,  in  set- 

'"T''     '  ting  out  the  evidence  charged  to  be  false^  they  put  "MrJ* 

„.^  for  "  Mister,*"  and  "  Mrs^  for  "  Mistress;'  just  aa  if  they 

GoppARD.  ^^^  settbg  out  an  affidavit,  which  is  wrong. 

Lord  Tenterden,  C.  J. — But  they  put  innuendoe9-— 
"  meaning  the  said  Samuel  Peach,**  and  "  meaning  Amelia, 
the  wife  of  Samuel  Peach.** 

Adolphus. — ^The  indictment  asserts,  that,  at  the  former 
trial,  the  witness  said  ''M.  R.**  and  ''  M.  R.  S.,**  which  is 
disproved,  and  is  contrary  to  the  fact. 

Lord  Tenterden,  C.  J. — I  cannot  read  it  so. 

Adoiphns. — ^I  remember,  in  the  case  of  Rex  v.  Ken^ 
nett{a)^  that  the  Court  would  not  read  **  EsqJ"  to  mean 
"  Esquired 

Lord  Tenterden,  C.  J. — They  do  not  profess  to  set 
out  the  tenor,  but  only  the  substance,  which  I  think  they 
have  done. 

Much  evidence  was  given  on  both  sides. 

r  Verdict — Not  guilty. 

Gumetff  Dewnan,  C.  S.,  and  Brodrick,  for  the  prose^ 
cution. 

Scarlett,  A.  6.,  Adolphus,  and  Kelly,  for  the  defendant. 
[Attorni68^C«rr  ^  F.,  and  Co<e.] 

(a)  MS. 
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BiRKETT  V.  CrOZIER.  Dee,  lUh. 

TkESPASS, — Tl^  Jirst  count  of  the  declaration  was  The  Jury,  who 
for  breaking  and  entering  the  plaintiff's  house,  and  carry-  ^^".^criff 
ing  away  his  goods;  Second  count,  for  taking  the  goods  to  moke  the 
only.    Pleas — F'irsit  General  issue;  Secfmdj  to  the  first  befOTeCommis- 
count  of  the  declaration,  that  the  supposed  trespasses  in  ^tho^d^^me 
the  first  count  mentioned,  were  committed  under  the  autho-  ^^  ^^  ^^y  of 

the  couDtyy  and 

rity  of  the  Commbsioners  of  Sewers  for  the  Tower  Ham«  notiv^inthedk. 
lets,  for  a  lot  or  tax  assessed  on  thephuntiff(a);  Third,  a  Seljl'mLbt 

en  have  juris- 
ficdoo ;  and  where  the  precept  to  the  Sheriff  was  to  summon  "  good  and  lawful  men  of  your  coun* 
ty,  wti  TttUkiU  witkm  iht  Tower  HamkUf"  that  being  the  district  over  which  the  Commissioners 
Ittid  jurisdiction, — It  was  held  bad;  and  a  presentment  made  by  that  Jury  and  all  the  subsequent 
"^     I  fbunded  on  it,  declared  to  ba  void. 

thority  of  a  certsdn  coromissioa 
of  sewers  for  the  Tower  Hamlets, 
(exdudiiig  St  Catherine's  and 
Blackwall  Marsh)  for  a  lot  or  tax 
assessed  upon  the  said  plaintiff  by 
the  said  commission,  according 
to  the  purport,  tenor,  and  effect  of 
a  certun  act  of  Parliament  mado 
in  the  23d  year  of  the  reign  of  our 
late  sovereign  lord  king  Henry 
the  Eighth ;  and  tins  he  the  said 
defendant  is  ready  to  verify;  and 
therefore  he  prays  judgment,  if 
the  said  pluntiff  ought  to  have 
or  maintain  his  aforesaid  action 
thereof  against  him/' 

By  the  statute  23  Hen.  8,  c.  6, 
B.  12,  if  the  issue  be  found  for  the 
defendant,  or  the  pluntiff  is  noiv- 
suited,  the  defendant  is  entitled  to 
treble  damages,  to  be  assessed  by 
the  same  Jury  who  try  the  cause. 
However,  in  the  case  of  Warren 
V.  Dix,  pott,  p.  7  If  Lord  ElUnbo- 
rottffh  held,  that,  to  entitle  jthe 
defendant  to  such  damages,  he 
must  pray  them  on  the  record.  It 
therefore  seemsy  that  for  a  defend- 


(a)  As  there  is  no  precedent  for 
a  plea  of  tins  kind  in  any  of  the 
poMnhed  collections,  the  form  of 
it  may  be  considered  accq;»table. 
It  was  as  follows: — 

*'And  for  a  further  plea  in 
tSds  behalf,  as  to  breaking  and  en- 
tofiag  the  said  dwelling  house, 
ind  M  to  the  seising  and  taking 
the  goods  and  chattels,  (to  wit), 
one  set  of  cruets  and  frame,  one 
bearth-rog,  one  fender,  and  one 
•et  of  fire-irons  there  found,  and 
ctnyiDg  away  the  same,  and  con- 
Toting  and  disposing  thereof  to 
bis  own  use,  as  in  the  first  count 
of  the  above  declaration  is  men- 
tioued,  he  the  said  defendant,  by 
leiTe  of  the  Court  here  for  that 
purpose  had  and  obtained,  accord- 
ing to  the  form  of  the  statute  in 
socfa  case  made  and  provided, 
nys,  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  afore- 
said action  against  him,  because 
he  lays,  that  the  said  supposed 
trespsiseswere  committed  by  him, 
tbe  said  defendant,   by  the  au- 
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raiilar  plea  to  the  second  count.    Replication — De  inju- 


rta. 


lindal,  S.  G.,  for  the  plaintiff,  opened,  that  the  plain- 
tiff was  possessed  of  a  house  at  Hackney;  \hat  the  de- 
fendant acted  under  the  Commissioners  of  Sewers  for  the 
Tower  Hamlets,  in  which  the  parish  of  St  John  at  Hack- 
ney is  situated;  and  that  the  plaintiff's  house  was  thirty- 
five  feet  above  the  level  of  the  highest  tide,  and  nine  feet 
above  the  highest  flood  ever  known;  and  he  therefore 
contended,  that  the  plaintiff  was  not  liable  to  the  sewer- 
rate,  as  he  neither  received  benefit,  nor  was  protected  from 
damage  by  means  of  the  sewers.  He  further  stated  that  it 
would  appear  that  the  plaintiff  had  no  use  of  the  sewers  for 
the  running  off  of  the  refuse  water  of  his  house,  as  it  would 
be  proved  that  he  had  a  cess-pool  on  his  own  premises; 
and  he  further  objected,  that  the  Commissioners  had  assess- 
ed the  whole  district  of  the  Tower  Hamlets  under  one  gene- 
ral rate,  which  had  never  been  done  antecedent  to  the 
year  1825,  and  that  the  parish  of  Hackney  had  not  been 
assessed  at  all  to  the  sewers,  prior  to  the  year  1770;  and 
that  from  the  time  of  the  earliest  Tower  Hamlets  Commis- 
sion, that  district  had  been  divided  into  several  distinct  le- 
vels :  the  Hackney  Level,  the  Limehouse  Level,  and  others ; 
and  they  had  been  separately  assessed,  which  was  the  on- 
ly fair  way;  as  it  was  most  unjust,  in  the  present  mode, 
that  the  parish  of  St.  John  at  Hackney,  receiving  Uttle 
benefit  from  the  sewers,  should  pay  at  the  same  rate  as 
the  parish  of  St.  Anne,  Limehouse,  which  received  infi- 
nitely more  benefit. 

The  trespass  was  admitted. 

Scarlett,  A.  G.,  for  the  defendant. — If  the  parish  of  St. 

anttoobtainthe  assessment  of  such  his  wrongful  vexadon  in  this  be- 
damages,  his  plea  should,  after  half  according  to  the  form  of  the 
the  concludon  of  it,  as  it  stands  at  statute  in  such  case  made  and  pro- 
present,  go  on»  *'  and  further  prays  vided.** 


lus  treble  damages,  by  reason  of 
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John  at  Hackney  is  aggrieved  by  the  present  Cdmmis-* 
sion  of  Sewers,  they  might  petition  the  Crown  for  a  se- 
parate Commission  for  the  Sewers  of  their  own  parish ;  but 
at  present  they  are  within  the  jurisdiction  of  the  Commis* 
sioners  of  the  Tower  Hamlets ;  now  it  is  the  duty  of  the  Com*- 
missioners  to  keep  the  sewers  in  order;  and  they  have  a  Ju- 
ry impannelled  to  make  presentments  of  those  persons  who 
are,  or  may  be,  benefited  by  the  sewers.     The  Jury  hav- 
ing presented  this,  their  presentment  is  made  public ;  and 
the  law  gives  each  person,  who  considers  himself  aggrieved, 
a  liberty  to  traverse  such  presentment  before  the  Commis- 
sioners ;    and  a  new  Jury  may  be  called  together  to  try 
the  goodness  of  the  presentment;  but  if,  after  public  n6- 
tice,  no  one  comes  in  to  question  it,  the  Commissioners 
most  consider  that  the  presentment  is  acquiesced  in ;  and 
they  are  bound  to  make  an  assessment  of  so  much  in  the 
pound  equally,  on  all  those  returned  in  the  presentment. 
They  cannot  say  how  much  one  is  benefited  more  than 
another.     They  must  make  an  equal  pound-rate  upon 
their  whole  district.     Take  it,  that  the  parish  of  Hackney 
is  benefited  to  only  a  certain  degree  by  these  sewers,  still, 
if  it  is  benefited  at  all,  the  proportion  of  the  rate  to  be 
paid  by  that  parish  is  not  to  be  regulated  by  a  comparison 
of  benefits  as  between  them  and  other  parishes,  but  there 
tnustbe  an  equal  pound-rate  for  the  whole  district,  for  which 
the  Commissioners  have  jurisdiction.   If  a  party  has  no  be- 
nefit, the  Jury  ought  not  to  return  him  at  all ;  but  if  the  Ju- 
ry present,  that  he  may  derive  benefit,  he  is  made  liable; 
and  if  he  is  wrongfully  presented  by  them,  he  ought  to  tra- 
verse.   If  an  act  of  Parliament  points  out  a  mode  of  pro- 
ceeding, the  party  cannot  take  a  difierent  mode ;  and  here 
the  act  of  Parliament  directs  a  Jury  to  be  impannelled,  to 
say  who  is  liable,  and  then  gives  abundant  opportunity  to 
any  party  injured  to  traverse  their  presentment.     Now, 
if  a  party  may  lie  by,  and  say  that  the  Commissioners  and 
collectors  are  liable  to  actions  of  trespass,  merely  because 
they  act  as  they  are  bound  to  do,  and  enforce  a  present- 
VOL.  iir.  F 
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ment  that  nobody  denies  or  questions,  the  greatest  incon- 
venience would  ensue;  and  I  submit,  that  if  a  party  neg- 
lects to  traverse  a  presentment,  he  can  take  no  objection  to 
it  afterwards.     In  the  case  of  Warren  v.  Dix  (a),  Liord 
Ellenborough  thought,  that  where  die  party  lay  by  and 
did  not  traverse  the  presentment,  he  could  not  question  it 
on  the  trial  of  an  action  like  the  present.     It  will  be 
proved,  that  the  plaintiflTs  attorney  was  furnished  with  a 
copy  of  the  presentment;  and  he  was  therefore  bound 
either  to  traverse  or  acquiesce*     But  as  I  have  no  right 
to  presume  what  is  my  Lord's  opinion  on  this  point,  I 
shall  proceed  to  justify  the  conduct  of  the  Commissioners. 
It  is  objected,  that  formerly  the  Commissioners  divided 
the  Tower  Hamlets  into  smaller  districts,  called  Levels, 
making  a  separate  rate  for  each.     But  this  was  considered 
irregular;  and  the  late  Sir  V.  Gibbs  advised,  that  the  Com- 
missioners could  only  make  one  general  rate  for  the  whole 
of  the  Tower  Hdmlets ;  and  they  have  followed  that  ad- 
vice, which  I  now  have  to  contend,  was  their  correct  course. 
Indeed,  if  they  were  to  go  into  a  comparison  of  benefits, 
there  ought  to  be  a  separate  rate  for  every  street  or  every 
house,  as  each  street,  or  even  each  house,  might  receive 
benefit  in  a  degree  different  from  the  others.    I  therefore 
submit,   that  ther^  must  be  one  general  rate  over  the 
whole  district,  subject  to  the  finding  of  the  Jury  who 
make  the  presentment;  and  if  it  is  found  that  a  party  is 
benefited  at  all,  he  must  pay  in  the  same  proportion  as  the 
rest.    It  is  said  that  the  plaintiff  has  no  communication 
with  our  sewer,  and  that  he  has  a  cess-pool;  but  still  it 
will  be  shewn  that  that  cess-pool  percolates  into  our  sew* 
er ;  and  besides  that,  every  shower  of  rain  that  comes  on  the 
roof  of  the  plaintifi^^s  house,  runs  off  down  his  lawn,  and 
into  drains  communicating  with  our  sewer.    In  the  case 
of  Stafford  v.  Hamsion,  tried  before  Lord  Chief  Justice 
Dallas,  it  appeared  that  the  party's  refuse-water  went 

(a)  This  case  is  not  in  print.    We  have  been  favoured  with  a  note 
of  it,  which  see  infra,  p.  71* 
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into  a  pond;  but,  as  it  was  also  proved,,  that,  wben  the 
pond  overflowed  9  the  surplus  water  went  into  the  sewers, 
(be  party  was  held  tiable  to  the  sewer-rate.  If  a  new 
sewer  b  constructed,  benefiting  but  a  few,  those  few  alone 
are  liable  to  pay  for  the  constructing  of  it;  but  if,  when 
constructed,  all  may  open  drains  into  it,  it  is  for  the  Jury 
then  Co  say,  not  only  who  are  benefited,  but  who  may  be  so. 
I  shall  therefore  contend,  that  as  this  rate  was  made  un- 
der the  presentment  of  a  Jury,  which  is  not  traversed, 
diat  alone  is  an  answer  to  the  action;  but  if  that  should 
not  be  clear,  I  shall  submit,  that  there  can  be  no  separate 
rate  for  the  parish  of  St.  John  at  Hackney,  distinct  from 
the  rest  of  the  Tower  Hamlets;  also,  that  the  plaintifi^*8 
bouse  is  benefited  by  the  sewers  (a). 
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Lord  Tentbrdbn,  C.  J.,  (having  referred  to  the  case  of 
Stafford  V.  Hamston  (b) ). — I  shall  not  stop  the  case  upon 
the  point,  that  a  presentment  not  traversed  is  conclusive 
on  the  party;  but  I  will  reserve  that  question,  either  on  bill 
of  exceptions,  or  on  a  special  verdict.  It  is  a  most  im- 
portant question. 

Scarlett,  A.  G. — In  the  case  of  Stafford  v.  Ham^on, 
the  Court  went  expressly  on  the  party's  having  no  oppor- 
tonity  to  traverse  the  presentment. 


(«)  As  the  modern  authori- 
del  4m  the  snbject  of  liability  to 
the  lewen-rate  are  so  few,  we 
kave  j^Yen  a  brief  outline  of  the 
irfoments  of  the  learned  Attorney 
and  SoHdtor-Oeneral,  though  the 
case  was  eventually  determined 
on  another  ground. 

(I)  5 Moore, 606.  Thiswasaa 
action  of  trespass  for  taking  the 
plaintiff^s  goods,  in  which  the  de- 
feodanU  justified  the  taking  for 
a  sewers-rate.  At  the  trial,  the 
pUntiff  offered  evidence  that  she 


was  not  benefited  by  the  sew- 
ers. Tins  evidence  was  rejected, 
but  the  Court  granted  a  new  trial; 
and  Dallas,  C.  J.,  said,  "  The 
Commissioners  are  only  to  assess 
those  who  recdve,  or  are  likely 
to  reap  profit,  or  who  have  or 
may  sustain  hurt,  loss,  or  disad* 
vantage..  In  the  present  case, 
the  plaintiff  offered  evidence  to 
prove  that  she  derived  no  benefit 
from  the  sewer  in  question.  The 
case  states  that  this  was  objected 
to,  on  the  ground  that  her  house 
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The  Conmiksion  of  Sewers  for  the  Tower  Hamlets  was 
read  (a).  The  precept  to  the  Sheriff  of  Middlesex  to  sum- 
mon the  Jury,  by  whom  the  presentment  was  made,  was  also 
put  in  and  read.     It  was  as  follows : — 


"  Middlesex,  to  wit.— 

"  To  the  Sheriff  of  Middlesex. 

**  By  yirtue  of  his  Majesty's  Commission  of  Sewers  for  the 
Tower  Hamlets  (excluding  St.  Catherine's,  and  Blackwall 
Marshy)  under  the  great  seal  of  Great  Britain,  bearing  date 
the  15th  day  of  February,  one  thousand  eight  hundred  and 
twenty-one,  to  us  and  others  directed ;  we.  Sir  D,  W.  Knight, 
C.  S.  &c., Esquires,  six  of  the  said  Commissioners,  do  hereby 


was  witlun  the  district  comprised 
within  the  decree;  and  it  has  been 
insisted  that  the  presentment  and 
decree   were  conclusiTe   a^runst 
her ;  but  this  depends  on  the  ques- 
tion of  jurisdiction ;  and  the  Com- 
mtsrioners  could  not  conclude  the 
party  assessed  without  allowing  her 
an  opportunity  of  being  heard.*' 
"In  some  stage  or  other,  the  party 
who  is  to  bear  a  burden,  on  the 
ground  that  he  derives,  oris  likely 
to  derive  a  benefit,  or  is  in  dan- 
ger of  taking  some  hurt,  ought  to 
have  an  opportunity  of  shewing 
that  no  benefit  is  or  can  be  de- 
rived, nor  hurt  sustained.    This 
he  has  not,  before   the  present- 
ment made,  nor  while  it  is  mak- 
ing, nor  before  the  decree;  nor 
has  he  any  notice  of  the  present- 
ment or  the  decree,  but  by  the  as- 
sessment, and  notice  of  such  assess- 
ment or  demand,  under  it;  the  ef- 
iect,  therefore,  of  rendering  the 
presentment  and  decree  conclu- 
sive, would  be  to  decide  against 
the  party  unheard,  nad  without  al- 


lowing him  any  possibifity  of  being 
heard.  On  general  principles, 
this  would  be  unjust;  but  it  is 
enough  to  state  the  cases  referred 
to,  in  order  to  shew  that  the  as- 
sessment is  not  conudered  as  con- 
clusive.*' The  cases  referred  to 
are  Masters  v.  Scroggs,  3  M.  &  S. 
447,  And  Dore  Y.Gray,  2T.IL35B. 
In  the  former,  it  was  held,  that 
the  CommissionerB  cannot  assess 
a  person  in  respect  of  drains  com- 
municating with  a  great  sewer,  if 
it  is  proved  at  the  trial  that  the  le- 
vel of  his  drains  is  so  much  above 
the  sewer,  that  he  would  not  be 
benefited  by  work  done  on  such 
sewer.  In  the  latter,  Mr.  Jus- 
tice HulUr  lays  down,  that,  with 
respect  to  the  jurisdiction  of  the 
Commissioners,  the  line  to  be 
drawn  is,  that  where  the  party  is 
or  is  likely  to  be  benefited  by 
the  sewers,  that  is  sufficient  to  give 
the  Commissioners  jurisdiction. 

(a)  The  form  of  the  commis- 
sion is  given  in  the  stat.  23  Hen.  8, 
c.  5. 
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win  and  require  you  to  cause  to  come  before  us,  on  Wednes- 
day, the  17th  day  of  August,  now  next  ensuing,  at  a  court 
of  sewers,  then  to  be  holden  at  the  Court  House,  Great 
Alie  Street,  in  the  parish  of  Saint  Mary,  Whitechapel, 
in  your  county,  at  two  of  the  clock  in  the  afternoon ;  forty- 
eight  good  and  lawful  men  of  your  county,  and  resident 
wUhin  the  Tower  Hamlets^  to  inquire  of  all  matters  and 
things,  relating  to,  or  concerning  the  sewers  of  those  li- 
mits; and  to  do  and  execute  all  such  other  matters  and 
things  as  shall  be  then  and  there  given  them  in  charge; 
and  herein  fail  not,  at  your  peril :  Given  under  our  hands 
and  seals,  the  15th  day  of  June,  one  thousand  eight  hun- 
dred and  twenty-seven." 

This  precept  was  signed  and  sealed  by  six  of  the  Com- 
missioners. ^ 

Ttndal,  S.  G.— This  precept  is  bad.  The  Jury  should 
come  from  the  county  at  large,  and  here,  the  sheriff  is  li-. 
mited  to  residents  within  the  Tower  Hamlets.  By  the 
commission  itself,  they  are  "  to  inquire,  by  the  oaths  6f 
honest  and  lawful  men  of  the  said  shire  or  shires ^  place  or 
places f  where  such  defaults  or  annoyances  be,  as  well  with- 
m  liberties  as  without,  by  whom  the  truth  may  the  rather 
be  known,  through  whose  default  the  said  hurts  and  da- 
mages have  happened,  and  who  hath  or  holdeth  any  lands," 
&c.  Now  the  words,  "  place  or  places ,"  here  evidently 
refer  to  cities  and  boroughs.  The  legislature  meant 
counties  and  places  ejusdem  generis.  I  therefore  sub- 
mit, that  if  this  precept  is  wrong,  the  presentment,  and 
the  whole  of  the  subsequent  proceedings,  are  coram  turn 
judice, 

Scarlett,  A.  G.,  for  the  defendant.— The  act  goes  on 
"  place  or  places  where  the  default  shall  happen,"  which 
means,  the  district  over  which  the  Commissioners  have  ju- 
risdiction. 

Curwood  on  the  same  side.— In  the  case  of  the  Cus* 
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todes  lAbertai.  ^c.  r.  The  Inhabitants  of  Outwere^d),  a 
presentment  was  quashed  because  it  did  not  appear  that 
the  place  was  within  the  Hundred  from  which  the  Jury 
came. 


Tindal,  S.  G. — But,  in  this  case,  the  Jury  does  not  come 
from  the  hundred.  The  commission  in  another  part  says, 
that  *\ihe  sheriff  or  sheriffs  shall  cause  to  come  such  and 
BO  many  honest  men  of  his  or  their  bailiwick ^  as  well  within 
liberties  as  without,  by  whom  the  truth  may  best  be  known.** 

Scarlet^  A.  G. — It  appears  to  me  that  the  word  liber- 
ties means  the  districts. 

Lord  Tenterden,  C.  J. — I  think  not;  the  phrase,  as 
well  within  liberties  as  without,  is  well  known.  The  case 
in  Style  must  have  been  decided  when  every  Jury  must 
consist  of  a  certain  number  of  hundredors ;  but  I  think,  that 
as  the  law  now  stands,  the  sheriff  must  be  directed  to  sum- 
mon a  Jury  from  the  body  of  the  county.  The  words 
**  place  or  places*'  following  **  shires,"  must  mean  places 
analogous  to  shires,  such  as  towns  and  cities;  and  as  I 
cannot  find  in  this  act,  that  the  word  "  place'*  is  ever  put 
to  denote  the  district  for  which  the  Commissioners  are  ap- 
pointed, my  strong  opinion  is,  that  the  Jury  must  come 
de  corpore  comitattis;  and  that  the  Commissioners  had  no 
right  to  limit  the  sheriff  in  the  way  they  have  done  (6).  I 
think  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. — Damages,  SI.  Qs. 


(a)  Style,  185,  191, 132. 

(6)  In  the  marginal  note  of  the 
case  of  Rex  y.  The  Commissioners 
of  Sewers  of  Somerset,  7  Ea*  7I*« 
it  is  said,  that  "By  the  stat.  23  Hen. 
8,  c.  5,  the  Jury  by  whom  a  pre- 
sentment is  made  to  Commission- 
ers of  Sewers,  concerning  what 


lands  are  within  a  level*  and  sub- 
ject to  a  certun  rate,  ought  to  be 
summoned  by  the  Sheriff/rom  the 
body  of  the  codnty,  in  pursuance 
of  a  precept  directed  to  him  from 
the  Commissioners  for  that  pur- 
pose." However,  that  point  is  by 
no  means  expressly  decided  there. 
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Searleit,  A.  G, ,  Gurney,  and  Curwood  for  the  defendant      ^i^^" 
[Attomiefl^C.  H.  PidUy,  and  J.  W.  Ununn.'\ 


A  Jarj  was  lo  summoned,  and  the 
Comminionen  sent  them  away, 
and  the  presentments  >vere  made 
by  BUB<fiDg  Jones  who  acted  for 
fifey  ind  of  whom  the  Sheriff  only 
tnmmoBed  the  foremen;  and  Lord 
ElUmhorough,  on  this  point,  only 
sud,  ''How  it  happened  that  a 
legal  Jury  summoned  by  the  She- 
riff from  the  body  of  the  county 
were  dismissed,  and  other  vicious 
Jories  substituted  in  their  place; 
the  Jurymen  of  which  vicious  Ju- 
ries are  also  charged  with  having 
entered  into  a  previous  combina- 
tion to  make  certain  present- 
ments, I  shall  not  at  present  in- 


quire i  but  anytlung  more  alien 
from  judicial  proceedings  than 
these,  I  never  saw."  "  The  Juries 
were  not  summoned  by  the  She- 
riff; the  precept  from  the  Commis- 
sioners to  the  Sheriff  was,  to  sum^ 
mon  the  foremen  of  the  Juries; 
and  the  return  of  the  Sheriff  is, 
that  he  has  returned  the  foremen. 
There  b  no  return  of  the  Jury- 
men themselves.  That,  therefore, 
is  not  pursuant  to  the  act  of  Par- 
liament, which  at  any  rate  requires 
the  presentment  to  be  made  by  a 
disinterested  Jurif  returned  by  the 
Sheriff,  and  not  by  a  body  alien 
altogether  to  the  jurisdiction." 


WARaBN  V.  Dix. — eor»  Lord  Ellbnborouoh.  (1805.) 

Trespass  for  taking  the  plaintiff's  goods.    Pleas— Not  guilty,  and  ^  j       jn,p,n. 

JQsdficadon,  that  the  supposed  trespass  was  committed  by  the  autho-  neled  to  inquire 

rilvof  a  Commission  of  Sewers,  the  plaintiff  not  paying  the  sum  of  *nd  present 

^  '^^  g,  .»*''  Court  of 

1/.  \7s,  6d.  which  was  duly  assessed  upon  him,  by  virtue  of  a  certain  Commisaonen 

act  of  Parliament,  passed  in  the  reign  of  King  Henry  the  8th.  Replica-  <*'"  Sewers,  pre- 
"L       ,         «.  ,      .  /»^       o  T .  sented.  that  A. 

tion— />e  injuria.  The  plain^ff  was  an  inhabitant  of  Fore  Street,  Lime-  was  benefited 

boose,  and  had  a  house,  &c.  there.    The  defendant  acted  under  the  by  the  Sewers; 
^  -  _  -       ,     m  »T      1  *"**  be  received 

Commissioners  of  Sewers  for  the  Tower  Hamlets.  «  summons  to 

The  trespass  was  proved.  fbcw  cause  why 

'^  be  should  not 

pay;  he  neg- 
lected to  traverse  the  presentment,  and  a  distress  was  levied  for  the  amount  of  the  rate : — Held,  at 
Sid  Print,  that  these  fiicts  were  a  justification  in  an  action  of  trespass  for  taking  the  distress,  as  the 
preteotment,  if  duly  made,  apd  not  traversed,  justified  the  Commissioners  in  issuing  the  warrant  of 
distress. 

The  presentment  need  not  contain  the  name  of  every  person  benefited;  if  it  find  "AH  Fore 
Street**  to  be  benefited,  that  is  enough  to  include  every  oile  having  a  house  there;  and  any  one  so 
haling  a  bouse  might  traverse  such  presentment,  he  stating  in  his  traverse,  that  his  property  is  so 
shotted,  and  that  he  is  aggrieved  by  the  presentment. 

The  warrant  of  distress  need  not  recite  the  presentment 

The  defendant  is  not  entitled  to  recover  his  treble  damages,  under  the  stat  28  Hen.  8,  c.  5^  i.  12» 
io  case  of  a  verdict  In  his  fiwour,  or  a  nonsatt,  unless  he  dainis  them  on  the  recoid. 
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1 827.  Gihhi,  S.  G.^TIiere  is  in  this  case  a  presentment  of  a  Jury,  that  the 

lands  now  in  question  are  benefited  by  this  sewer;  and  in  consequence 
of  that  presentment,  which  has  never  been  traversed,  the  Commissioii- 
ers  have  issued  their  warrant,  and  it  would  be  n  most  extraordinary 
thing,  if  the  Commissioners,  who  are  to  act  upon  the  presentment  of  a 
Jury,  could  have  an  action  of  trespass  brought  against  them,  for  that 
which  they  have  done  imder  such  circumstances.  The  plaintiff  might 
have  traversed  the  presentment,  if  he  was  aggrieved  by  it;  but  he  has 
not  done  so. 

Lord  Ellsnborouoh,  C.  J.—The  mode  which  the  law  affords  to 
the  Commissioners  to  be  informed  of  their  duty,  is  by  the  presentment 
of  a  Jury,  and  that  is  an  authority  for  them  to  act  upon;  and  there  is  an 
opportunity  of  traversing  that  presentment,  if  any  one  is  injured  by  it. 

Park  for  the  plaintiff. — ^The  warrant  of  distress  redtes  nothing  of 
this  presentment. 

Gihhi,  S.  O.— Nor  need  it. 

Lord  Ellenborough,  C.  J. — I  think  really  that  this  presentment,  if 
duly  made,  is  an  answer  to  this  action. 

The  presentment  was  put  in.  It  did  not  mention  the  plaintiff  by 
name,  but  only  stated  that  "  all  Fore  Street"  was  benefited  by  the 
sewer. 

Lord  Ellenborough,  C.  J.— One  thing  peculiar  to  this  statute  is, 
that  the  defendant  is  to  recover  treble  damages,  by  reason  of  his  wrong- 
ful  vexation  in  that  behalf,  with  his  costs;  and  these  damages  are  to  be 
assessed  by  the  same  Jury. 

Erskine,  for  the  plaintiff. — ^The  Commissioners  are  not  bound  to  tax 
every  one  who  is  in  the  presentment.  There  is  still  a  jurisdiction  vested 
in  them  by  law,  to  exercise  their  own  judgment  in  rating  and  taxing 
those  who  have  been  previously  assessed  by  the  Jury;  and  besides,  the 
plaintiffs  name  is  not  mentioned  in  this  presentment. 

Lord  Ellenborough,  C.J. —"All  Fore  Street,''  are  the  words 
found  in  this  presentment;  and  as  he  lives  there,  these  words,  in  fair 
description,  comprehend  him.  The  question  then  is,  whether  the 
Commissioners  are  not  fsdrly  protected  under  those  means  wluch  the 
law  has  appointed  for  informing  their  judgment   That  is,  the  present- 
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ment  of  a  Jury;  aod  if  that  Jury  Iwd  formed  any  erroneous  judgment^ 
their  presentment  might  hafe  been  trayersed;  which  has  not  been  done 
infihUcase.  Waemn 


Erskime,  for  the  plaintiff.—Conld  we  tra? erse  it,  my  lord,  when  we 
were  not  named  in  it? 

Lord  Ellbnborouoh^  C.  J. — Oh  yes;  the  pliuntiff  might  have  de- 
Bcrihed  himself  as  the  occupier  of  land  so  situated,  saying  he  ivas 
agfrrievedby  virtue  of  that  presentment  assessing  him  in  a  certain  sum, 
on  the  ground  that  he  recdved  benefit  from  that  sewer,  and  that  he 
was  ready  to  satisfy  a  Jury,  that  lie  received  no  such  benefit  from  it. 

.Ervib'aew— If  this  is  the  law,  my  lord,  and  if  the  presentment  of  a 
Jury  be  conclusive  against  all  those  who  are  included  in  it,  then  I  say, 
that  it  is  absolutely  necessary  that  there  should  be  a  summons,  to  shew 
cause  why  the  party  should  not  pay,  with  notice  of  the  presentment  on 
wMch  the  taxation  is  founded;  the  warrant  of  the  Commissioners 
ought  to  recite  that  a  presentment  has  been  made. 

GmrroWy  for  the  defendant — ^In  this  case,  there  was  the  very  sum- 
that  it  is  sud  there  ought  to  have  been. 


Lord  ELLBNBORonoH,'^C.  Jw — If  there  was  a  summons,  though  it  does 
not  recite  the  presentment  of  the  Jury,  I  think  it  would  be  sufficient. 

Enkine. — Does  your  lordship  think  that  the  authority  of  the  Com- 
missioners is  founded,  in  every  particular  instance,  on  the  presentment 
of  the  Jury,  so  that  the  party  has  no  action  against  the  Commissioners, 
and  that  they  cannot  be  wrong  doers  ? 

Lord  Elubmbobouch,  C.  J. — ^They  might  be  wrong  doers,  as  the 
plaintiff  might  not  have  land;  he  might  shew  that  he  did  not  come 
witlun  the  operation  of  the  act.  The  question  whether  such  a  sewer  is  of 
adnmtage  to  a  man,  so  as  to  render  him  liable  to  be  rated,  is  a  ques- 
tion for  the  consideration  of  a  Jury,  under  the  direction  of  the  Com- 
misttoners;  and  after  the  Jury  have  duly  made  their  presentments, 
the  Commisidoners  are  to  proceed  to  enforce  them,  if  the  matter  so 
found  be  not  traversed ;  for  if  it  be  not  traversed,  it  is  conclusive,  at 
least  it  would  render  the  party  liable  to  taxation;  and  if  there  wer« 
lay  collusion  between  the  Jury  and  the  Commissioners,  they  are  liabli*. 
to  be  prosecuted  criminally. 

The  presentment  was  dated,  24th  March,  1803;  and  the  precept  t«i 
the  Sheriff  was  issued  on  the  Idth  July,  1802. 
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Lard  Ell^nbohouoh,  C.  J.— The  issuiag  of  the  precept  is  long  uar 
teeedeDt  to  th<$  presentment  It  will  be  a  question  whether  that  sort  of 
presentment  by  a  Jury  is  agreeable  to  the  act  of  Parliament. 

Gihbi,  S.  0.-^This  is  a  continuing  business. 

Lord  Ellbnborough,  C.  J.— -Yes;  they  seem  to  have  taken  up  one 
part  one  day,  and  another  part  another  day;  and  they  have  been  em- 
ployed by  continuation,  in  different  parts  of  this  business.  If  I  find 
that  tins  Jury,  convened  in  July,  proceeded  by  adjourned  meetings  to 
different  parts  of  the  business,  I  should  think  it  sufficient;  but  if  I  find 
them  going  on  year  after  year,  I  think  they  cannot  do  that. 

Enkine. — My  lord,  conttdering  the  novelty  of  this  point — 

Lord  Ellbnborough^  C.  J. — I  shall  reserve  the  whole.  It  will  be 
as  well  to  make  a  case  of  it.    It  is  a  matter  of  some  novelty. 

Gibhs,  S.  G. — Under  the  act  of  Parliament,  it  will  be  necessary  for 
us  to  have  some  damages  found  for  the  defendant. 

Lord  Ellenborough,  G.  J. — (Having  referred  to  the  statute,  23 
Hen.  8,  c.  6). — ^This,  to  be  sure,  is  very  singular ;  but  I  do  not  see  how 
I  can  give  the  defendant  damages,  who  makes  no  claim  of  them  on  the 
record,  and  therefore  I  do  not  wish  to  introduce  such  an  anomaly. 

Gibbs,  S.  G. — If  judgment  is  given  for  the  defendant,  I  hope  that 
your  Lordship  mil  certify  that  tlus  was  an  action  brought  against  the 
Commissioners  of  Sewers. 

Lord  Ellenborough,  G.  J.,  directed  a  venJUct  for  the  plaintiff  for 
U.  damages,  subject  to  a  special  case,  which  was  never  argued,  as  the 
matter  was  compromised. 
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*  Meaooe  v.  Simmons.  j)^,  15^;^, 

Assumpsit  by  the  plaintiff  as  the  indorsee  against  The  geneni 
the  defendant  as  the  acceptor  of  a  bill  of  exchange  for  "^^^J^^^l^ 
1000/.,  drawn  by  Augustus  De  Lisle.  P"t  ^n^  *« 

The  plaintiff  relied  on  the  formal  proofs.  The  defence  nen  to  refresh 
was,  that  the  plaintiff,  when  he  discounted  the  bill,  received  whidf^^not  of 
more  than  five  per  cent,  for  so  doing.  writi*'**  th°*" 

To  prove  the  usury,  M.  De  Lisle  was  called.   In  cross-  fore,  if  he  is 
exainihation,  he  was  asked,  whether  he  had  not  been  sen-  he  has  not  been 
tenced  to  two  years*  imprisonment  by  a  French  Court  of  '^nt^^^e**" 
Justice  ?     This  he  would  not  admit ;  and,  for  the  purpose  <5p«insei  asiiiag 

this  cannot  pnt 

of  refreshing  his  memory,  the  plaintiff's  counsel  put  into  into  his  hand 
his  hand  the  sentence  of  the  French  Court.  " .^pj'of^*" 

the  sentence  of 
the  French 

Searleit,  for  the  defendant,  objected  that  the  witness  Court. 
could  not  be  allowed  to  refresh  his  memory  from  any  pa-  tion  on  a  h\\\,  it 
per  not  of  his  own  hand-writing.  "^XtZm 

in  question,  at 
the  same  time 

Lord  Tenterden,  C.  J. — ^That  is  certainly  the  usual  with  another 
course.   This  document  may  be  made  evidence  in  another  riousi^iscount- 

vnv  ^^  ^y  '^^  plain- 

'^^^  tiff,  and  after  a 

prima  facta  case 

The  witness  gave  the  paper  back  without  looking  at  it.  J^JI'"^"*^* 
For  the  plaintiff,  a  witness  named  Coates  was  called  in  who  is  called  to 
reply,  to  disprove  the  usury.     He  was  cross-examined  as  ukedasto'some 
to  somethuig  he  had  said  relative  to  the  trial  of  a  former  ^S  m^'ng 
action,  which  action  was  between  the  same  parties,  on  a  *  tri*i  reiaUvc 

to  the  other 

precisely  similar  bill,  which  it  was  alleged  had  been  dis-  bill,  this  is  not 

counted  by  the  plaintiff  at  the  same  time  as  the  bill  which  ^uaterai,'that' 

was  the  subject  of  the  present  iiction,  the  plaintiff  taking  *«»*«' »We 

more  than  five  per  cent,  on  each.  The  witness  denied  the  witness  to  con« 

^    ,  .     ,  .  tradict  him  as  to 

conversation  imputed  to  him.  what  be  said. 

If  in  an  action 
on  a  bill  the 
plaintUTs  cmintel  make  out  a  prima  facte  case,  and  the  defendant's  counsel  proves  a  case  of  usury 
and,  after  the  plaintiff  has  called  a  witness  in  reply  to  deny  the  usury,  a  witness  be  called  to  con- 
tradict the  plaintifTa  witness  in  reply,  the  defendant's  counsel  is  entiUed  to  obserre  on  the  plain- 
tilTs  endeace  io  icplyt  and  on  the  oontzidiction;  and  the  plaintiff's  conoael  then  has  a  general 
reply. 
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Scarlett,  A.  G.,  for  the  defendant,  wished  to  call  a  wit- 
ness to  prove  that  Coates  had  said  what  was  imputed,  re- 
lative to  the  trial  of  the  former  case. 

Gumey,  contra. — As  any  thing  respecting  the  trial  of 
the  former  cause  must  be  a  collateral  matter,  the  defend- 
ant's counsel  must  take  the  answer,  and  is  not  at  liberty 
to  call  witnesses  to  contradict  Mr.  Coates. 

Lord  Tenterden,  C.  J. — If  the  conversation  was  as  to 
a  collateral  matter,  it  could  not  be  asked;  but  as  it  is  re- 
specting another  bill  which  was  discounted  at  the  same 
time,  and  under  the  same  circumstances,  I  do  not  think  it 
is  collateral  matter. 


The  witness  was  examined  to  contradict  Mr.  Coates. 

In  this  case  the  plaintiff's  counsel  had  opened  and  proved 
the  bill.  The  defendant's  counsel  opened,  a  defence  of 
usury,  and  called  witnesses  to  prove  it ;  witnesses  were 
then  called  by  the  plaintiff,  in  reply,  to  disprove  the  usu- 
ry ;  and  a  witness  was  after  that  called  for  the  defendant, 
for  the  purpose  of  contradicting  one  of  the  witnesse's  in 
reply.  The  defendant's  counsel  then  replied  on  the  evi- 
dence given  in  reply,  and  on  the  contradiction  given  to  a 
part  of  that  evidence,  and  the  plaintiff's  counsel  then  made 

a  general  reply  (a). 

Verdict  for  the  plaintiff. 

Gumey  and  Parke,  for  the  plaintiff. 

Scarlett,  A.  G.,  Chitty,  and  Kelly,  for  the  defendant. 


(a)  In  the  case  of  GoodtiiU  dem. 
Eevett  y.  Brnham,  4  T.  R.  496, 
which  was  a  trial  at  bar,  the  lessor 
of  the  plaintiflf,  who  claimed  as 
heir  at  law,  proved  his  pedi^^ree 
and  stopped.  The  defendant  set 
up  a  new  case  wluch  the  plfuntiff 
answered  by  evidence  which  ul- 
timately went  to  the  Jury.    The 


Court  held,  that  the  defendant 
should  have  the  general  reply. 

In  the  case  of  Rex  v.  Bignold, 
4  D.  &R.  70,  it  was  held,  that 
if  the  defendant's  counsel  open 
mere  facts,  but  call  no  witnesses, 
the  plaintiff^s  counsel  will  be  stiU 
entitled  to  the  general  reply.  See 
FotV^'e  V.  Denton,  poH,  p.  103. 
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Adjourned  Sittings  in  London,  after  Michaelmas 
Term,  1827. 

BEFORE  LORD  T£NTERD£N|  C.  J. 


Crammond  f.  Crouch.  Jan.  8<A. 

Assumpsit. — The  first  count  of  the  declaration  was      if  a  certifi- 
cm  a  special  agreement,  that,  in  consideration  that  the  ^cw^indu!^  a 
plaintiff  would  investigate  the  affairs  of  one  Parsons,  a  creditor  of  a 

^  bankrupt  to  em- 

bankrupt,  the  defendant,  and  certain  other  persons  who  ploy  htm  in  tn- 

tigned  this  agreement,  would  each  of  them  pay  an  equal  bankrapt's  af- 

share  of  the  reasonable  charges  to  be  made  by  the  plaintiff  J^^'^ng^J^tf 

for  so  doing.     There  was  also  a  count  for  work  and  labour,  ^  *>« »"  *"or- 

,  ,  ney  and  solici* 

as  a  certificated  conveyancer  (a).     Plea  — Greneral  issue,      tor^  he  is  not  en- 

The  plaintiff  was  a  certificated  conveyancer;  and  it  ap-  any Ihing'for^" 

peaied,  that  the  defendant  and  others,  being  creditors  of  hw trouble:  and 

^  ^  .  .  even,  if  he  paid 

Parsons,  a  bankrupt,  signed  a  resolution,  by  which  they  fees  to  counsel 
agreed  that  an  investigation  should  be  made  of  the  bank-  the  investiga- 
nipt's  affairs;  and  they  thereby  empowered  the  plain-  ^l^^^'i^'^^^ 
tiff  to   take  such  steps  as  he  should   think  necessary;  his  employer  as 

J  1        «     1  1  1  .  1  money  paid, 

and  each  of  them  agreed   to  pay  hun  an  equal  propor-  laid  out,  and 
tion  of  the  reasonable  charges  to  be  made  by  him.     It  ^^^^  ®  ' 
was  proved,  that  the  plaintiff  waited  on  various  persons  to  ^ 
acquire  information  respecting  the  state  of  the  bankrupt's 
property,    and  also    attended  Mr.  Rose,  the   barrister, 
to  consult  him  on  the  propriety  of  presenting  a  petition  to 
the  Lord  Chancellor,  to  stay  the  allowance  of  the  bank- 

(c)  It  was  at  one  time  consider-  a  certificated  conyeyancer  might 

ed,  that  a  certificated  conveyancer  maintain  an  action  for  his  fees  the 

conM  not  recover  his  fees  in  an  same  as  a  surgeon  or  an  attorney, 

action;  but  in  the  case  oi  Poacher  overruling  the  case  of  Jenkins  v. 

T.  Narwutn,  5  D.  &  R.  648,  the  Slade,  ante,  voL  1,  270. 
Court  of  King's  Bench  held,  that 
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rupt's  certificate.    However,  it  appeared  from  the  cross* 
^      "  examination  of  one  of  the  plaintiff's  own  witnesses,  that  the 

9,  plaintiff  represented  himself  in  the  business  as  an  attor- 

RoucH.      jj^y  ^^^  solicitor. 

Lord  TEifTERDEN,  C.  J. — I  am  quite  clear  that  the 
plaintiff  cannot  recover.  His  own  witness  proves  that  the 
plaintiff  held  himself  out  as  an  attorney  and  solicitor;  and 
besides  that,  I  see  his  bill  is  drawn  out  exactly  like  an 
attorney's  bill — Attendances,  Ss.  M.  and  &.  8d.,  and  so 
forth. 

Denman,  C.  S. — ^We  have  proof  of  the  plaintiff's  hav- 
ing paid  Mr.  Rose  his  fee;  and  I  submit  that  at  least  we 
may  recover  that. 

Lord  Tenterden,  C.  J. — I  think  not.  The  plaintiff 
held  himself  out  to  be  an  attomey^^and  induced  the  defend- 
ant and  the  other  creditors  to  employ  him  by  means  of  a 
misrepresentation  of  his  own  situation.  The  plaintiff  must 
be  called  (a). 

Nonsuit. 

Denmatif  C.  S.,  and  Chitty^  for  the  plaintiff. 
Oumey  and  Kelly ^  for  the  defendant. 

[Anoniies. — CcnsiubU  jr.  K.^  and  Pdpc] 
(a)  See  the  case  of  Steed  y.  Henhy,  anie,  Vol  1,  p.  574. 
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Meux  and  Others  v.  Humphries.  Jan.  oth. 

Assumpsit  by  the  plaintiffs  as  payees  against  the  A  brewer,  who 
defendant  as  the  maker  of  a  promissory  note  for  3 1 7/.  1 9s.  6d.  ^pubUc  ] 


There  was  also  a  count  for  goods  sold.     Plea— General  ^^^^otchzrge 

o  any  person  ai  a 

ISsne.  primary  debtor 

It  appeared,  that  the  consideration  of  the  note  was  beer  licensed  to  keep 
supplied  by  the  firm  of  Messrs.  Meux  &  Co.  the  plaintiffs,  If  be«b^go*°* 
for  a  public  house  called  the  Joiners'  Arms.     The  beer  iuppHed  on  the 

.  credit  of  a  per- 

was  supplied  on  the  credit  of  the  defendant;  but  one  of  son  not  licensed, 
the  witnesses  stated ,  in  cross-examination^  that  the  person  notrwovw*^" 
licensed  to  keep  the  Joiners'  Arms  as  a  public  house.  «««'"»*»"«*» 

*^  ^  r  »   person,  on  the 

and  who  in  fact  did  keep  it^  was  Mrs.  Sessa^  the  niece  ground  that  it  ia 
of  the  defendant.  Excise. 

Lord  Tenterden,  C.  J. — I  am  clearly  of  opinion,  that 
the  brewers  cannot  charge  any  one  as  their  debtor,  in  the 
first  instance,  except  the  party  who  is  licensed  to  keep  the 
house,  because  it  is  a  fraud  on  the  Excise.  The  brewer 
may  hold  any  person,  who  is  not  licensed,  liable  as  a  col- 
lateral security,  but  not  as  the  primary  debtor. 

The  license  was  not  in  Court ;  and  after  some  other 

parts  of  the  case  were  gone  into,  the  parties  agreed  upon  * 

a  compromise;  and 

A  juror  was  withdrawn. 

F.  PoBoei,  and  ChUtif,  for  the  plaintiffs. 
Scarlett,  A.  G.,  and  Piatt,  for  the  defendant. 


[Attomies—HoZitier,  and  Sandom,} 
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1828. 


Jan.  loth. 

Ifa  bill  drawn 
by  A  banker  in 
the  country,  on 
a  banker  in 
town,  in  favoor 
of  A.  payahU 
tfUr  sight,  be 
Indorsed  by  ^. 
to  the  defend- 
ants, who  in- 
dorse to  the 
phiintilEi  seven 
days  after  the 
date  of  the  bill, 
and  the  plain- 
tifft  delay  pre- 
senting it  for 
aeceptance/yr 
fmrdayt!  it 
wilt  be  left  to 
the  Jury  to  say 
whether  the 
plaintiffi  have 
been  guilty  of 
unreatoiuible  de- 
lay,  and  in  con- 
sidering this, 
the  Jury  may 
infer,  from  the 
defendant  him- 
self having  kept 
the  bill  so  long 
unaccepted, 
that  it  is  not 
the  course  of 
busyiess  to  pre- 
sent such  bills 
for  acceptance 
immediately 
%fter  the  party 
fCceivcs  them. 


Shute  and  Others  v.  Robins  and  Others. 

Assumpsit  by  the  plaintiffs  as  indorsees,  against  the 
defendants  as  indorsers^  of  a  bill  of  exchange  for  100/., 
dated  the  12th  day  of  November,  1825;  payable  20  days 
after  sight.  The  bill  was  drawn  at  Plymouth  by  Sir  W.  El- 
ford  &  Co.y  bankers  there,  on  Messrs.  Barnett  &  Co., 
bankers  in  London,  in  favour  of  Mr.  William  Couling,  who 
indorsed  it  to  the  defendants,  by  whom  it  was  indorsed  to 
the  plaintiffs. 

The  facts  proved  were  these: — The  plaintiffs  were  dis- 
tillers at  Bristol,  and-  the  defendants  bankers  at  Liskeard. 
Mr.  Couling,  the  payee,  lived  at  St.  Germains,  which  is  12 
miles  from  Liskeard,  the  latter  place  being  20  miles  from 
Plymouth.     The  plaintiffs*  traveller,  Mr.  Bezley,  being  at 
Liskeard,  and  wishing  to  have  a  bill  payable  in  London, 
in  exchange  for  provincial  cash  notes,  on  Thursday,  the 
17th  of  November,  1825,  received  this  bill  from  the  de- 
fendants just  as  he  had  on  other  occasions  received  similar 
bills ;  and  it  being  his  custom  to  transmit  bills  to  his  em- 
ployers, the  plaintiffs,  only  once  a-week,  he  did  not  trans- 
mit this  bill  to  the  plaintiffs  till  the  ensuing  Thursday,  No- 
vember the  2ith.     This  bill,  therefore,  reached  them,  at 
Bristol,  on  Friday  the  25th,  after  the  London  post  had 
gone  out.     It  appeared  that  there  is  no  post  from  Bristol 
to  London  on  Saturdays ;  and  on  Tuesday,  the  29th  of  No- 
vember, the  bill  was  paid  by  the  plaintiffs  to  Messrs. 
Stuckey  &  Co.,  their  bankers,  at  Bristol,  to  be  transmitted 
to  London.     On  Thursday,  the  24th  of  November,  the 
bank  of  Sir  W.  Elford  &  Co.,  at  Plymouth,  stopped  pay- 
ment; and  when  this  bill  was  presented  for  acceptance  on 
the  1st  of  December,  Messrs.  Barnett  refused  to  accept 
it;  and  it  was  proved  that  they  had  refused  to  accept  any 
bill  of  Sir  W.  Elford  &  Co.,  presented  on  or  after  Mon- 
day, the  28th  of  November;  and  that  the  last  day  on 
which  Messrs.  Barnett  &  Co.  accepted  bills  drawn  on 
them  by  that  firm,  was  Saturday,  the  S6th  of  November. 
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Gumey  for  the  defendants,  on  thk  evidence  contended  1828. 
diat  the  delay  on  the  part  of  the  plamtifia'  agent,  Mr. 
Bedey,  in  transmitting  the  bill,  was  such  laches  on  the 
part  of  the  plaintiffs,  as  to  exonerate  the  defendants,  the 
indorsers;  for  that,  if  Mr.  Bezley  had  transmitted  the  bill 
to  his  employers,  on  the  day  after  that  on  which  he  re- 
eeiyed  it,  namely,  the  18th  of  November,  it  would  have 
arrived  in  London  in  time  to  have  been  accepted  by 
Messrs.  Bamett  &  Co*,  as  they  accepted  all  such- bills 
presented  on  or  before  the  26th ;  and  that  if  proper  dili- 
gence had  been  used,  this  bill  might  have  got  to  Bristol, 
so  as  to  have  been  forwarded  from  that  place  to  London, 
on  Monday,  the  21st,  and  have  been  presented  on  Tues- 
day, the  22nd;  and  if  it  had  been  presented  on  that  day, 
or  indeed  on  any  day  up  to  the  26th  inclusive,  it  was  in 
proof  that  it  would  have  been  accepted  in  due  course,  by 
Messrs.  Bamett. 

Scarleity  A.  6.,  in  reply. — ^The  most  that  can  be  al- 
leged against  the  plaintiffs,  is  a  delay  of  only  four  days; 
and  this  delay  is  said  to  be  such  laches  as  will  discharge 
the  indorsers.  Our  traveller  receives  the  bill  on  Thurs- 
day the  17th;  he  was  not  bound  to  send  it  till  the  iSth, 
which  was  Friday,  and  it  then  could  not  arrive  at  Bristol 
tiD  the  Saturday.  The  bankers  at  Bristol  could  not  have 
forwarded  it  from  that  place  till  Monday  the  2l8t,  and  it 
could  not  arrive  in  London  till  Tuesday  die  22nd;  now 
as  the  bankers  in  London  were  not  bound  to  present  it 
tin  the  next  day,  which  was  Wednesday,  they  could  not  by 
the  greatest  diligence  have  presented  this  bill  for  accept- 
ance, more  than  four  days  antecedent  to  the  time  when 
Messrs.  Bametts  ceased  to  accept. 

Lord  Tenterden,  C.  J. — The  bill  could  not  have  got 
to  London  till  Tuesday  the  22nd;  and  I  go  with  you  in 
your  proposition,  that  the  party  need  not  present  for  ac- 
ceptance on  the  very  day  on  which  he  receives  the  bill. 

VOL. in,  o 
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Scarlett^  A.  G. — Now  what  was  the  conduct  of  the  de- 
fendants themselves?  This  bill  bears  date  the  1 2th  of 
NoTember,  and  as  it  is  not  proved  when  it  was  indorsed, 
and  is  proved  that  Mr.  Couling  lived  only  twelve  miles 
from  the  defendants,  I  have  a  right  to  assume  that  it  was 
indorsed  on  the  day  on  which  it  bears  date.  The  de- 
fendants have  it  in  their  possession  till  the  17th,  and  yet 
they  say  that  we  are  to  lose  our  right  to  sue  on  the  bill  by 
reason  of  a  delay  of  only  four  days.  The  question  is,  whe- 
ther there  is  so  much  delay  as  will  prevent  us  from  recover- 
ing. Now,  if  there  is,  the  defendants  have  contribated  to 
it  by  their  act,  they  being  guilty  of  still  greater  delay 
than  we.  However,  I  do  not  mean  to  accuse  them  of 
neglect,  and  I  only  mention  this  to  shew  that  it  is  not  ex- 
pected that  a  holder  of  a  bill  of  this  sort,  should  send  it 
for  acceptance  on  the  day  he  receives  it,  or  on  the  day 
after. — ^In  the  case  of  Fry  v.  Hill  (a),  it  was  held,  that  a 
bill  payable  after  sight,  must  be  presented  in  a  reasonable 
time.  I  therefore  submit,  that  we  were  not  guilty  of  such 
unreasonable  delay  as  will  prevent  us  from  recovering 
against  the  defendants. 

Lord  Tenterden,  C.  J.  (In  summing  up). — In  this  case 
the  defendants  contend  that  there  was  such  unreasonable 
delay  in  the  presenting  of  this  bill  for  acceptance,  as  will 
prevent  the  plaintiffs  from  recovering  in  the  present  ac- 
tion* Thb  is,  I  think,  a  mixed  question  of  law  and  fact, 
and  to  decide  it,  we  must  look  at  the  bill  itself,  and 
must  also  take  into  consideration  the  ordinary  practice  re- 
lative to  such  bills.  This  bill  is  drawn  by  bankers  in  the 
country,  upon  bankers  in  London;  and  as  this  very  bill  of 
the  date  of  the  12th  of  November,  b  paid  by  the  defend- 
ants  to  the  plaintiffs'  traveller  as  late  as  the  17th,  you  may 
reasonably  infer  that  it  is  neith^  expected  nor  considered 
necessary  to  present  such  a  bill  as  this  so  speedily  as  if  it 

(«)  7  Tsimt.  397. 
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were  the  bill  of  any  private  party ;  in  short,  that  bills  of 
this  kind  are  considered  as  a  part  of  the  circulation  of  the 
country:  and  the  best  advice  that  I  can  give  you  is,  that, 
taking  into  consideration  the  nature  of  the  bill  itself,  and 
the  time  the  defendants  themselves  had  kept  it,  you 
win  say  whether,  according  to  the  ordinary  course  of 
business,  you  think  that  the  plaintiffs  have  been  guilty 
of  such  unreasonable  delay  in  presenting  this  bill  for  ac- 
ceptance as  will  discharge  the  defendants  as  the  indorsers 
of  it  If  you  think  the  plaintiffs  have  been  guilty  of  such 
um^asonable  delay,  you  will  find  for  the  defendants,  but 
if  you  think,  under  all  the  circumstances,  that  they  have 
not,  and  adopt  my  suggestion,  you  will  find  for  the  plain- 
tiffs. 

.    Verdict  for  the  plaintiffs. 

Scarlett,  A.  G.,  and  Chitty,  for  the  plaintiffs. 

Gumejf,  and  Coleridge^  for  the  defendants. 

[Attomies — Evant  4*  S.,  and  Coode.] 

See  the  cases  of  Mmiman  v.      v.  Harden,  7  Taunt.  169.    Fry  v. 
lyE^no,  2  H.  B.  565.    Goupy     Hill,  7  Taunt.  397* 


Martin  v.  Bridges  and  Elmore.  jan,  lo/A. 

iUONEY  had  and  received*     The  defendant  Bridges  if  one  of  two 
pleaded— i^ir*/,  the  general  issue— /Second,  the  statute  of  JomTblnfc^^C 
limitations.     The  defendant  Elmore  pleaded  his  bank-  f?<iobt^ned 

*'  his 'Certificate, 

niptcy  in  the  year  1819.  and  after  that 

he  acknow- 
ledges a  debt 

Gumejf  opened,  that  the  plaintiff  had  been  a  seaman  pU^j^^^J  ^ 
on  board  the  ship  Nimrod,  of  which  the  defendants  had  be-  partner  and 

himself;  this 

come  owners.     That  this  ship  had  been,  in  the  year  1811,  acknowiedg. 
sent  out  to  the  Southern  whale  fishery,  at  which  time  she  dent  to'toke'*" 

the  case  out  of 
the  statute  of 

Baitatiotts,  in  an  action  against  .him  and  his  partner  for  such  debt,  if  his  partner  plead  the  statute 

efiimitatioM,  and  be  plead  his  bankruptcy. 
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belonged  to  a  person  of  whom  the  defendants  had  pur* 
chased  her  while  in  the  South  Seas.  That  the  pliuntiff 
was  to  receive  a  95th  share  of  the  net  profits  of  the  Toy- 
age ;  and  that,  while  in  the  South  Seas,  two  prizes  were 
taken  by  the  Nimrod.  And  that  in  the  year  1813  an  ac- 
count was  made  out,  on  which  the  plaintiff  was  pud  by 
the  defendants  a  sum  equal  to  his  share  of  the  proceeds, 
deducting  the  duties  and  expenses;  but  that,  in  the  year 
]814|  the  defendants  petitioned  the  Crown  for  a  remission 
of  the  duties  on  the  cargo  of  the  Nimrod,  on  account  of 
the  meritorious  conduct  of  the  crew  in  respect  of  the 
prizes ;  and  in  the  course  of  that  year  the  duties,  amount- 
ing to  about  14000/.  were  remitted  by  the  Crown,  and  paid 
to  the  defendants.  Of  this  sum  the  plaintiff  claimed  a 
95th  share.  To  take  the  case  out  of  the  statute  of  limi- 
tations, the  plaintiff's  counsel  relied  on  an  acknowledgment 
by  the  defendant  Elmore,  which,  it  was  contended,  would 
be  good  against  both  the  defendants,  as  they  were  part- 
ners. 

Lord  Tenterden,  C.  J. — ^Was  the  acknowledgment  af- 
ter the  bankruptcy  of  the  defendant  Elmore? 

Gurney. — ^Yes,  my  Lord. 

Lord  Tenterden,  C.  J. — I  would  put  it  to  you,  whe- 
ther an  acknowledgment  made  by  a  person  who  is  not 
himself  liable  at  the  time  when  he  makes  it,  is  sufficient  to 
take  the  case  out  of  the  statute  of  limitations,  so  as  to 
charge  his  partner. 

The  certificate  of  the  defendant  Elmore  was  put  in,  and 
by  that  it  appeared,  that  he  became  bankrupt  in  the  year 
1819. 

Gurney, — It  was  a  matter  of  option  whether  Mr.  El- 
more would  rely  on  his  certificate  or  not. 


Martin 
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Lord  TenterdeNi  C.  J. — I  must  presume  that  every 

man  will  set  up  a  dischargei  if  he  has  one;  and  you  see  that 

the  defendant  Elmore,  does  in  fact  rely  on  his  certificate.        '    v' 

Bridges. 

Plati. — A  promise  hy  a  bankrupt,  after  his  bankruptcy, 
to  pay  a  debt  due  before,  must  now  be  in  writing ;  but  before 
the  statute  6  Greo.  4,  c.  16,  a  verbal  promise  would  do ;  and  if 
Mr.  Ehnore  has  made  such  a  promise  he  will  be  liable. 

Lord  Tbnterdbn,  C.  J. — ^Mr.  Gumey  has  not  opened 
any  express  promise. 

Gwmetf. — I  am  in  a  condition  to  prove  that  Mr.  Elmore 
said,  that  the  money  had  been  received,  and  that  the  men 
ottght  to  have  shares  of  it. 

Lord  Tenterdem,  C.  J. — I  am  afaid  there  is  nothing  to 
take  the  case  out  of  the  statute. 

Nonsuit. 

Gumey,  and  Plntt,  for  the  plaintiff. 

Searleii,  A.  G.^  for  the  defendants. 

[Attomies—  E.  Jacob,  and  Evans  jr  S,"} 


Tucker  and  Another,  Assignees  of  Hickman,  a  Bankrupt     Jan.  i  lih. 
V.  Barrow,  Gent,  one  &c. 

Assumpsit.     Xhe^r^^  count  of  the  declaration  was  Under  the  siit 
for  money  lent  by  the  bankrupt;  Second^  money  paid,  laid  J^p^act,  6  g^o! 

4,  c.  16,  a  bond 
Pde  pajment  made  by  a  Iwnknipt  more  than  two  months  before  the  iMQing  of  the  commission,  the 
Rcdver  having  no  notice  of  an  act  of  bankruptcy,  is  protected,  and  the  fact  of  his  knowing  the  bank- 
nipt  to  be  in  difficulties  makes  no  difference.  An  admission  by  a  party  in  his  examination  before 
Coomissioocrs  of  bankrupt,'  that  he  has  received  a  sum  of  money  belonging  to  the  bankrupt  after 
an  act  of  bankruptcy,  u  not  evidence  of  an  account  stated  with  the  assignees;  and  the  most  that  an 
cxsmination  before  the  Commissioners  does,  is  to  make  out  a  primd  facte  case  for  the  assignees,  that 
the  party  has  so  much  of  the  bankrupt's  money  in  his  hands  so  as  to  caff  on  him  for  an  explanation ; 
bat  If  there  be  no  count  for  money  had  and  received  to  the  use  of  the  astigneet,  they  must  be  non- 
mited.  Whether  the  act  of  bankruptcy,  by  lying  in  prison  81  days,  relates  to  the  fint  of  fhe  SI 
days,  or  only  to  the  last  of  them  t-^Qtutre. 
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out  and  expended  by  the  bankrupt;  Thirds  money  had  and 
received  to  the  use  of  the  bankrupt;  Fourth,  on  an  account 
stated  with  the  bankrupt;  Fifth,  a  count  for  money  lent^ 
money  paid,  money  had  and  received  to  the  use  of  the  bank- 
ruptt  and  on  an  account  stated  with  him,  laying  a  promise, 
after  the  bankruptcy,  to  pay  the  plamtiffs  as  assignees ; 
Sixth,  an  account  stated  with  the  plaintiffs^  as  assignees. 
Plea — General  issue. 

The  commission  was  dated  May  23rd,  1826;  and  the 
act  of  bankruptcy  relied  on  was,  a  lying  in  prison  from  the 
30th  of  January,  1826,  to  the  16th  of  June  in  the  same  year. 


The  plaintiff's  counsel  suggested  that  it  was  doubtful 
whether,  under  the  5th  sect,  of  the  bankrupt  act,  6  Geo.  4, 
c.  16,  the  act  of  bankruptcy,  by  lying  in  prison,  related  to  the 
first  of  the  twenty-one  days  of  the  lying  in  prison,  as  under 
the  former  statutes,  or  to  the  last  of  the  twenty-one  days  only. 


Lord  Tenterden,  C.  J.- 
it  become  material  (a). 


-I  will  reserve  that  point  if 


(a)  By  the  stat.  6  Geo.  4,  c.  16, 
8. 5,  it  is  enacted,  ''That  if  any  such 
trader,  having  been  arrested  or 
committed  to  prison  for  debt,  or  on 
any  attachment  for  non-payment 
of  money,  shall,  upon  such  or  any 
other  arrest  or  commitment  for 
debt  or  non-payment  of  money,  or 
upon  any  detention  for  debt,  lie  in. 
prison  for  twenty-one  days;  or, 
having  been  arrested  or  committed 
to  prison  for  any  other  cause,  shall 
lie  in  prison  for  twenty-one  days 
after  any  detainer  for  debt  lodged 
against  him  and  not  discharged, 
every  such  trader  shall  be  thereby 
deemed  to  have  committed  an  act 
of  bankryiptcy;  orifany  such  trader 
having  been  arrested,  committed,  or 
detained  for  debt,  shall  escape  out 


of  prison  or  custody,  every  ntd 
trader  tfiall  he  deemed  to  have 
thereby  committed  an  act  of  hank- 
ruptcy  from  the  time  of  tuch  ar- 
rest, commitment,  or  detention. 
Provided,  that  if  any  such  trader 
shall  be  in  prison  at  the  time  of 
the  commencement  of  this  act, 
such  trader  shall  not  be  deemed 
to  have  committed  an  act  of  bank- 
ruptcy by  lying  in  prison,  until  he 
shall  have  lain  in  prison  for  the 
period  of  two  months."  The 
doubt  is,  whether  the  words  in 
italics,  beginmng  every  such  trader, 
extend  over  the  whole  clause,  or 
whether  they  relate  only  to  per- 
sons arrested,  committed,  or  de- 
tained for  debt,  who  shall  escape 
out  of  prison  or  custody. 


MICHAELMAS  TERM,  8  GEO.  IV. 

To  shew  that  a  sum  of  75^  9s.,  belonging  to  the  bankrupt, 

was  paid  into  the  hands  of  the  defendant  on  the  10th  of 

February,  1826,  his  examination  before  the  commissioners 

of  bankrupt  was  read.     It  contained  {inter  alia)  the  fol- 

.  lowing  statement : — 

Qu. — ^Have  you  received  any  money  on  account  of  the 
bankrupt? 

Ads. — ^Yes  ;  it  appears  by  the  auctioneer's  account  that 
I  received  the  sum  of  752.  9s.  on  account  of  the  bankrupt. 

Qu. — ^When  was  this  sum  received  by  you? 

Aqs. — I  believe  about  the  10th  of  February  last. 

Qu. — Have  you  any  doubt  that  you  received  a  sum  of 
75^  9s.  on  the  10th  of  February? 

Ans.r-I  have  very  little  doubt  of  it. 
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Tucker 

V, 

Barrow. 


Lord  Tbhtbrdbn,  C.  J. — This  money  is  received  more 
than  two  months  before  the  issuing  of  the  commission,  and 
under  the  Slst  sect,  of  the  stat.  6  Geo.  4,  c.  16  (6),  bondfide 
transactions,  two  months  before  a  commission  issues,  are 
good,  unless  the  party  has  notice  of  a  prior  act  of  bank- 
ruptcy; knowledge  of  the  party's  insolvency,  will  not  do. 


{h)  By  thai  section  it  is  en- 
acted, **  That  all  conveyances  by, 
ud  all  contracts  and  other  deal- 
ings  and  transactions  by  and 
wiih  any  bankrapt,  bcnA  fide 
made  and  entered  into  more  than 
two  calendar  months  before  the 
date  and  issuing  of  the  commission 
a|iraio6t  him,  and  all  executions 
and  attachments  against  the  lands 
and  tenements,  or  goods  and  chat- 
tels of  such  btmknipt,  honh  fide 
executed  or  levied  more  than  two 
calendar  months  before  the  issu. 
iog  of  such  commission,  shall  be 
7alid,  notwithstanding  any  prior 
act  of  bankruptcy  by  him  com- 
mitted: provided  the  person  or 
persons  so  dealing  with  such  bank. 


mpt,  or  at  whose  suit  or  on  whose 
account  such  execution  or  attach- 
ment shall  have  issued,  had  not,  at 
the  time  of  such  conveyance,  con- 
tract, dealing  or  transaction,  or  at 
the  time  of  executing  or  levying 
such  execution  or  attachment,  no- 
tice of  any  prior  act  of  bankrupt- 
cy by  him  committed:  Provided 
also,  that  where  a  commission  has 
been  superseded,  if  any  other 
commission  shall  issue  against  any 
person  or  persons  comprised  in 
such  first  commission,  within  two 
calendar  months  next  after  it 
shall  have  been  superseded,  no 
such  conveyance,  contract,  deal- 
ing, or  transaction,  execution  or 
attachment,  shall  be  valid,  unless 
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And  there  ia  no  act  of  bankruptcy  applicable  to  this  case, 
unless  llie  first  day  of  the  imprisonment  is  the  time  at 
which  we  are  to  consider  the  act  of  bankruptcy  as  <m>iii- 
mitted :  and  if  that  be  so,  the  plaintiffs  cannot  recover  in 
this  action,  as  there  is  no  count  for  money  had  and  receiT- 
ed  to  the  use  of  the  assignees. 

Deacon,  for  the  phuntiffs. — ^Does  your  Lordship  think 
that  the  81st  sect,  of  the  bankrupt  act  extends  to  pay- 
ments made  by  the  bankrupt? 

.  Lord  Tenterden,  C.  J. — ^The  leg^Iature  uses  the 
word  **  dealings,"  and  I  do  not  know  of  any  larger  term  that 
could  have  been  used*  Knowing  the  party  to  be  in  diffi- 
culties is  nothing  at  all  under  this  act,  if  the  transaction 
is  not  within  two  months  of  the  suing  out  of  the  commnis- 
sion. 

For  the  defendant  it  was  proved,  that  he  had,  on  the 
10th  of  February,  received  the  sum  of  75/.  9«.,  which  sum 
was  the  proceeds  of  the  sale  of  the  bankrupt's  goods;  and 
that  he  paid  the  bankrupt's  rent  and  a  sum  due  to  himself 
out  of  it,  and  then  handed  the  residue  to  the  bankrupt, 
while  in  prison. 

On  this  evidence  Lord  Tentsrden,  C.  J.,  directed  a 

Nonsuit. 

F.  Pollock,  and  DeaconttoT  the  plaintifis. 

Brougham,  and  Chitty,  for  the  defendant. 

[Attomtes — Stevem,  W,  4r  IF.»  and  Sgwire,'] 

made,  entered  into,  executed  or     inontbs  before  the  issuing  the  first 
levied  more  than  two   calendar     conunisaon.** 
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BEFO&B  LORD  TBNTERDEN,  C.  J.,  BAYLBY,  HOLROYD,  ft 

LiTTLEOALB,  js. — ^In  Bank* 

F.  Pollock  now  moved  for  a  new  trials  on  the  ground 
that  tbe  examination  of  the  defendant  before  the  commis- 
aooera  (aboTC  set  forth)  was  evidence  upon  the  count  upon 
an  account  stated  with  the  assignees;  Und  he  contended 
that  an  admission  of  the  receipt  of  money  belonging  to 
a  bankrupt  after  an  act  of  bankruptcy,  was  evidence  of  a 
subsisting  debt  due  to  such  bankrupt's  assignees ;  and  he 
dted  the  cases  of  Knowles  v.  Michett  (a),  and  Higkmare 
v.  Primrose  (6). 
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9. 

Barrow. 


Jan.  23d. 


BAYI.ET9  J. — It  seems  to  me  that  this  case  is  distin- 
guishable from  both  the  cases  dted.  I  agree,  that  if  there 
be  an  acknowledgment  of  a  subsisting  debt,  that  is  evi- 
dence on  the  account  stated.  In  one  of  the  cases  cited 
there  was  an  acknowledgment  of  a  specific  sum  of  nine  gui- 
neas being  due,  and  in  the  other  the  acknowledgment  went 
specifically  to  a  bOl  of  exchange.  It  is  true  that  the  de- 
fendant says,  in  this  case,  that  he  has  received  a  sum  of 
money,  but  he  does  not  acknowledge  it  as  a  subsisting 
debt  due  to  the  assignees,  nor  say  that  he  is  liable  to  pay 
sny  thing  to  them;  and  if  that  be  so,  I  cannot  say,  that  he 
accounted  with  the  assignees,  and  was  found  in  arrear. 


(«)  13  Ea.  249.  In  this  case  the 
plMtifis  dedared  for  goods  sold 
and  iqnm  an  acconnt  stated.  The 
action  was  brought  for  the  price  of 
trees  sold  when  growing;  but  as  it 
was  proved,  that  the  defendant  ad- 
mitted that  a  sum  of  nine  gui- 
neas was  doe  to  the  plaintiff,  the 
Court  held  that  the  plaintiff  was 
entitled  to  recover  that  sum  on 
the  account  stated. 


(&)5M.  &S.66.  In  this  case 
it  was  held,  that  the  acceptor's 
admisnon  of  his  liability  to  pay 
the  plaintiff  the  amount  of  a  bill 
of  exchange,  of  which  the  latter 
was  indorsee,  was  sufficient' to  en- 
able the  plaintiff  to  recover  on  the 
account  stated,  there  being  a  vari- 
ance as  to  the  count  on  the  biU. 
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HoLROYDi  J.,  concuired. 

LiTTLEDALE,  J. — I  should  have  much  doubt  whether 
any  thing  said  in  an  examination  before  commissioners  of 
bankrupt  would  be  evidence  on  the  account.stated.  How- 
ever,  it  may  be  evidence  of  money  had. and  received.  The 
party  is  brought  there  by  compulsion^  and  he  is  compelled 
to  answer  questions,  which  is  nothing  like  accounting  and 
being  found  in  arrear.  I  think  the  admission^  to  support  an 
account  stated,  must  be  either  to  the  person  to  whom  the 
money  is  owing,  or  some  one  sent  by  him.  Looking  at 
the  form  of  the  count  on  an  account  stated,  it  is  not  at  all 
suitable  to  the  present  evidence. 

Lord  Tenterden,  C.  J. — The  most  that  an  examina- 
tion before  commissioners  of  bankrupt  does,  is  to  make  out 
a  pt'itnd  facie  case  for  the  assignees,  that  the  defendant 
has  so  much  of  the  bankrupt  s  money  in  his  hands,  so  as 
to  call  on  him  for  an  explanation. 

Rule  refused. 


Jan,  1  w/i.     Bedford  and  Others,  Assignees  of  Cohen,  a  Bankrupt,  r. 

Perkins. 

A.,  being  n      JWONEY  had  and  received  by  the  defendant  to  the  use 
iJ^y^cV  ofba'n^^  ^^  ^^^  assignees.     Plea  -General  issue. 
ruptcy,  direcied       It  appeared  that  the  bankrupt,  who  was  the  owner  of 

hU  broker,  who  .     -  11.  1        1    <»      -i 

had  authority  certam  houses,  had  given  the  defendant,  a  broker,  autho- 

ieifto  dSITto '^  rity  to  distrain  on  the  tenants  of  those  houses  for  rent 

aBrtain*8um  t*  The  bankrupt  owed  a  person  named  Hudeveurk  a  sum  of 

B.  in sadsfac-  money;  and  the  latter  called  on  the  bankrupt  to  pay  it; 

don  of  a  debt,  ^  r   ^       » 

and  the  broker, 

bondjldg,  agreed  with  B.  to  pay  him  as  soon  as  he  received  the  renU,  and  after  this  A.  became  bank- 
rupt : — Held,  that  the  assignees  of  A.  could  not  recover  this  sum  from  the  broker,  though  he  did  not  in 
&ct  pay  it  over  to  B.  till  after  the  commission  issued. 


Pbrkins. 
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bat  instead  of  doing  so,  the  bankrupt  directed  the  defend- 
ant to  pay  him  out  of  the  rents;  and  the  defendant  told      ^"^"^ 
Hudereurk  that  he  had  not  the  money  then,  but  agreed  to  o. 

pay  him  the  amount  as  soon  as  he  got  the  money  from 
the  tenants.  All  this  occurred  before  Cohen,  the  bank- 
rupt, had  conomitted  any  act  of  bankruptcy.  The  de- 
fendant did  not,  in  fact,  pay  over  the  money  to,  nor  was  it 
demanded  by  Hudeveurk  before  the  suing  out  of  the  com- 
mission. 

On  the  part  of  the  plaintiff  it  was  contended,  that 
this  was  money  had  and  received  to  the  use  of  the  as- 
signees. 

Scarlett,  A.  G.,  contra^  argued,  that  as  the  transac- 
tion was  bond  fide f  and  as  the  defendant  agreed  to  pay  the 
sum  to  Hudeveurk,  as  soon  as  he  received  it,  he  was  bound 
to  do  so;  and  therefore  he  never  at  any  time  held  the  mo- 
ney for  the  assignees. 

Lord  T*ENTERDEN,  C.  J. — ^As  this  was  a  bond  fide  trans- 
action, the  question  is,  whether,  if  there  had  been  no 
bankruptcy,  Cohen  could  have  recovered  this  money  from 
the  defendant.  I  am  of  opinion  that  he  could  not ;  and  I 
think  that  what  passed  between  the  parties  as  to  the  pay- 
ing it  to  Mr.  Hudeveurk,  is  such  an  appropriation  of  it  as 
will  prevent  the  plaintiffs  from  recovering. 

Verdict  for  the  defendant. 

Campbell  and  Hutchinson^  for  the  plaintiffs. 
Scarlett,  A.  G.,  for  the  defendant. 

[Attornies — Hutchison,  and  In  peiiBon.] 
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Jan.  Uth,  MULLETT  «.  HuTCHISON. 

Apaper,ttadog  ASSUMPSIT.     The    declaration  stated,   that  certain 

ogningVbaa  biUs  had  been  indorsed  by  the  pliuntiff,  and  deliyered  to 

hUhMd^^  the  defendant,  which  he  undertook  to  procure  to  be  di&- 

which  b«  hai  counted,  or  to  return  to  the  plaintiff.    Breach — ^That  the 

"  togetdiseouMt' 

ed,  or  return     defendant  did  not  get  them  discounted,  and  would   not 


doe«  Dot  require  rctum  them,  but  on  the  contrary  thereof  converted  the 

an  agreement       g^i^j  jjJUg  (;q  hJg  q^^  ygg^      pj^^ — Grcneral  issue. 

stamp. 

On  the  part  of  the  plaintiff,  an  unstamped  paper,  signed 
by  the  defendant,  was  offered  in  evidence.  It  was  in  the 
following  terms: — 

**  Sir, — I  have  in  my  hands  three  biDs,  which  amount 
to  120/.  lOs.  6d.,  which  I  have  to  get  discounted,  or  return 
on  demand.  j^^^  Hutchison, 

"  To  Mr.  Mullett.  6th  June,  I826.'* 

Kellfff  for  the  defendant,  objected,  that  by  this  pa- 
per the  defendant  agreed  to  do  one  of  two  things,  viz. 
either  to  get  the  bills  discounted,  or  to  return  them ;  and 
therefore  it  was  not  admissible  in  evidence  without  an 
agreement  stamp. 

Fish,  contra,  relied  on  the  case  of  Tomkins  v.  AsJAy  (a), 

(a)  6B.&C.  541.  In  that  case  and  Lord  TenterdoL  intimBted, 
the  plaintiff  had  deposited  money  that  the  only  receipts  that  re- 
with  the  defendant,  who  gave  a  qtdred  a  stamp,  were  those  which 
memorandum  in  the  following  imported  that  something  former- 
terms: —  ly  due  had  been  dischai^ged;  and 
''  September  25th,  1824.  Us  Lordship  also  said,  that  acts  of 

**  Mr.  Tomkins  has  left  in  my  Parliament,  imposing  duties,  are 

hands  200/."  to  be  so  construed,  as  not  to  make 

It  was  objected  that  this  paper  any  instruments  liable  to  them, 

ought  to  have   borne  a  receipt  unless  manifestly  within  the  in- 

stamp ;  but  the  Ck>urt  held,  that  it  tention  of  the  Legislature, 
did  not  require  any  stamp  at  all : 


Hutchison. 
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and  contended,  that  the  paper  contained  a  mere  acknow-        1828. 
ledsment  that  the  defendant  had  the  bills  in  his  hands^     .^    '     ' 

^  MULLETT 

hat  that,  by  the  terms  of  it,  the  defendant  did  not  agree 
to  do  any  tliiDg. 

Lord  TENTERnsN,  C.  J. — I  shall  receive  the  paper  in 
eTidence ;  but  I  will  give  Mr.  KeUy  leave  to  move  to  enter 
a  nonsuit. 

Verdict  for  the  plaintiff. 

Hci,  for  the  plaintiff. 

Kdh/y  for  the  defendant. 

[Attomies— -C/t/k  jr  F.«  and  7%mim.J 


In  the  ensuing  Term,  KeUy  moved,  in  pursuance  of 
the  leave  given  at  the  trial;  but  the  Court  refused  the 
role,  being  of  opinion  that  the  paper  received  in  evidence 
was  not  an  agreement,  and  did  not  require  any  stamp. 


HiLLTARD  «.  Mount. 

JLIEBT  on  ship's  articles  under  seal,  dated  the  21st 
day  of  April,  1823,  by  which  it  was  agreed,  that  the  plain- 
tiff should  serve  as  a  seaman  on  board  the  ship  Mary,  a 
South  Sea  whaler,  of  which  the  defendant  was  the  owner, 
on  a  voyage  to  the  South  Seas,  and  that  the  plaintiff 
should  receive  a  one  hundred  and  fortieth  share  of  the  net 
proceeds  of  the  cargb.  The  declaration  then  proceeded 
to  state,  that  the  plamtiff  duly  served,  and  that  his  share 
amounted  to  60/.    There  were  also  counts  for  wages  for 


dunged  into  another  ship  for  others  bdooging  to  that  ship : — Held,  that  if  these 
vigcs  nnder  the  articles,  they  could  recover  a  reasonable  compensation  for  their 
cMBt  fat  work  and  labour. 


Jan.  \%ih. 

By  a  clause  in 
the  ship's  arti- 
cles of  a  South 
Sea  whaler,  the 
seamen  serving 
on  board  were  to 
lose  their  wages 
if  they  did  not 
return  with  the 
ship  to  the  port 
of  London.    Af- 
ter  senring   27 
months,  some  of 
the  seamen 
were,  with  the 
consent  of  the 
captain,  ex- 
seamen  lost  thehr 
serrices,  on  the 
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work  and  labour,  and  the  money  counts.  The  defendaot 
pleaded  the  general  issue  "  nil  debet*"  to  M.  but  the  spe- 
cial count ;  and  to  that  he  pleadjed,  that  it  was  agreed  by 
the  ship's  articles,  that  if  any  seaman  did  not  return  "vrith 
the  ship  to  the  port  of  London,  he  should  forfeit  and  lose 
his  proportion  of  the  proceeds  of  the  cargo;  and  averred^ 
that  the  plaintiff  did  not  return  with  the  ship  to  the  port 
of  London  (a).  Replication — ^That  the  plaintiff  had  license 
to  quit  the  ship.    Rejoinder — Denying  the  license. 

It  appeared  that  the  plaintiff  executed  the  articles,  and 
performed  his  duty  on  board  the  ship  Mary  till  the  month 
of  July,  1824,  but  that  on  the  return  of  the  ship  afiter  the 
active  part  of  her  voyage  was  completed,  they,  off  the  coast 
of  Japan,  met  with  the  ship  Harlestone,  another  whaler, 
outward-bound,  and  that  it  was  agreed  between  the  cap- 
tain of  the  Mary,  and  the  captain  of  the  Harlestone,  that 
certain  men  of  the  Mary  (of  whom  the  plaintiff  was  one) 
should  be  exchanged  into  the  Harlestone,  and  that  the  IVf  a- 
ry  should  bring  home  some  of  the  Harlestone's  men  who 
were  sick:  and  it  was  ))roved,  that  before  the  plaintiff  left 
the  Mary,  the  captain  stated,  that  he  was  discharged  with 
his  (the  captain's)  free  will,  and  that  he  was  not  to  lose  his 
one  hundred  and  fortieth  share  of  the  cargo,  and  that  the 
captain  sent  his  boat  to  convey  the  plaintiff  on  board  the 
Harlestone. 

The  ship's  articles  were  put  in,  and  contained  a  clause, 
as  stated  in  the  plea. 

Brougham,  for  the  defendant,  was  proceeding  to  argue 
that  this  was  an  answer  to  the  present  action. 

Lord  Tenterden,  C.J. — Mr.  Broughamy  you  contend, 
that,  under  these  articles,  if  the  plaintiff  does  not  come 


(a)  There  were  seven  other  special  count;  but  do  question 
special  pleas,  and  the  general  is-  was  ndsed  on  any  but  the  plea 
sue  non  eU  faetvm  pleaded  to  the     above  stated. 


Hill YARD 
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Bome  irith  the  ship^  whether  he  quits  her  with  leave  or 

not,  he  loses  all  his  wages.     There  is  certainly  a  clause  in 

the  articles  to  that  effect:  however,  the  question  is  not  v. 

raised  on  these  pleadings,  because  the  issue  is  taken  on  li-       Mount. 

oense  or  no  license ;  but  still,  taking  that  point  to  be  in  your 

fiiTotir,  and  taking  it,  that,  by  leaving  the  ship  with  the 

consent  of  the  captain,  the  plaintiff  Iosqs  his   right  to 

wages  under  the  articles,  I  am  most  clearly  of  opinion,  that 

he  may  recover  a  reasonable  compensation  for  his  services 

under  the  common  counts  contained  in  this  declaration. 

It  is  tnie^  that  if  the  issue  of  license  or  no  license  is  found 

for  the  plaintiff,  you  may  move  to  enter  up  judgment 

noH  obstante  veredicto^  but  then  the  other  party  may  have 

their  verdict  entered  on  the  count  for  work  and  labour;  for 

if  the  plaintiff  does  not  recover  under  the  ship's  articles,  he 

is  most  clearly  entitled  to  a  reasonable  compensation  for  so 

many  months'  labour  as  he  has  performed. 

Verdict  for  the  plaintiff,  subject  to  a  refer- 
ence as  to  the  amount;  and  the  arbi- 
trator was,  on  the  face  of  his  award,  to 
raise  the  question,  whether,  as  part  of 
the  rigging  was  cut  away  in  a  storm,  the 
plaintiff  was  liable  to  general  average. 

Scarlett,  A.  G.,  and  Camyn,  for  the  plaintiff. 
Brougham  and  Parke,  for  the  defendant. 

[Attomies— JoftM  $•  H.,  and  Cox.'] 
See  the  case  of  TVain  v.  Bennett,  ante,  p.  3. 
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Jan.  I2th.  BeNNETT  V»  WoMACK. 

A  net  rent  la  a  ASSUMPSIT  On  a  written  agreement  to  take  an  assl«i- 

sum  to  be  paid  ^                                                  ^ 

to  the  landlord  ment  of  a  lease  of  a  public  house.    The  first  special  eount 

duSions;  and  if  ®^  *®  declaration  averred  that  the  plaintiff  was  ready  to 

u^^h^ai  P®"^^^™  ^  P*^  ®^  *®  agreement,  but  that  the  defend- 

a  ne/ rent,  he  ant,  not  regarding  &c.  would  not  accept  the  assignment. 

that'^the  lease  There  were  other  special  counts,  and  the  money  counts. 
^riS^hTtTMe-^General  issue, 

pay  the  Und  The  agreement,  which  was  signed  by  both  the  parties. 

What  are  was  in  the  following  form: — 

if  a  q^^tioTof  *'  "^^^^  agreement  witnesseth,  that  Charles  Bennett,  of 

fact  for  the  Ju- 
ry, and  not  a 


Brook  Hill,  Clerkenwell,  Victualler,  doth  agree  to  sell  to 
question  of  con-    William  Womack,  of  Hoxton,  the  lease  and  goodwill  in 

structioD  for  the  ,         «    i      i  i  .  .    ,   ,       ,  . 

Court  trade,  of  the  house  and  premises  now  occupied  by  him, 

known  by  the  sign  of  the  Coach  and  Horses,  situate  in 
Brook  Hill  aforesaid,  for  the  sum  of  275/.,  as  he  holds  the 
same,  at  the  net  annual  rent  of  S7/.,  for  an  unexpired  term 
of  at  least  eleven  years  and  three  quarters,  from  this  time; 
and  under  common  and  usual  covenants;  and  also  such  of 
his  household  goods,  &c.  &c. ;  and  the  said  William  Wo- 
mack doth  hereby  agree  to  take  a  proper  assignment  of 
the  said  lease  and  premises  as  above  described,  provided 
I  there  are  no  other  than  common  and  usual  covenants  con- 
tained therein;  and  that  he  will  pay  unto  the  said  Charles 
Bennett,  the  said  sum  of  275L  for  the  same,  &c.  &c." 

This  agreement  was  dated  on  the  17th  of  January,  1827; 
and  was  to  be  carried  into  effect  on  the  1st  of  February, 
in  the  same  year.  It  was  proved  that  an  abstract  of  the 
plaintiff's  title  was  delivered  on  the  SOth  of  January,  and 
that,  on  the  morning  of  the  1st  of  February,  the  defendant 
said  that  he  repented  of  his  bargain,  and  would  not  com- 
plete the  purchase;  and  it  was  also  proved,  that  he  did 
not  come  to  the  place  appointed  during  any  part  of  the 
day. 

Kelly t  for  the  defendant— By  this  agreement  the  de- 
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fendant  only  agrees  to  take  an  assignment  with  the  com- 
man  and  usual  covenants.  Now,  by  the  abstract  delivered, 
it  appears  that  the  original  lease  contains  a  covenant  by 
the  tenant  to  pay  the  ''  land-tax,  sewers-rate,  and  all  other 
taxes,  rates,  duties,  and  assessments  whatsoever."  Now, 
the  land-tax  and  sewers-rate  are  landlord's  taxes,  and  a 
covenant  by  a  tenant  to  pay  them  certainly  cannot  be  con- 
sidered usual.  There  is  besides  in  the  original  lease  a  pro- 
viso for  a  re-entry  in  case  the  rent  is  in  arrear  for  15  days, 
or  in  case  the  premises  should  be  used  for  any  other  trade 
than  that  of  a  licensed  victualler.  If  this  house  had  been 
used  by  a  linen  draper,  and  there  had  been  a  covenant 
Aat  no  other  trade  should  be  carried  on  there,  it  would 
be  Biaiiifestly  a  covenant  in  restraint  of  trade;  but  this  is 
worse  still,  because  this  house  cannot  be  carried  on  as  a 
fictualling  bouse,  without  a  license,  the  granting  of  which 
is  discretionary  in  the  Justices. 

Lord  Tbnterdek,  C.  J. — The  question  is,  whether 
diese  are  usual  covenants  in  such  a  lease. 

Ketty, — In  the  case  of  Church  v,  Braum  (a).  Lord  Eldon 
tays,  "The  safest  rule  for  property  is,  that  a  person  shall 
be  taken  to  grant  the  interest  in  an  estate  which  he  pro- 
poses to  convey,  or  the  lease  he  proposes  to  make;  and 
that  nothing  which  flows  out  of  that  interest  as  an  inci- 
dent, is  to  be  done  away  by  loose  expressions  to  be  con« 
stmed  by  facts  more  loose;  that  it  is  upon  the  party  who 
has  forborne  to  insert  a  covenant  for  his  own  benefit,  to 
shew  his  title  to  it;  and  that  it  is  safer  to  require  the  lessor 
to  protect  himself  by  express  stiputation,  than  for  Courts 
of  Equity  to  hold,  that  contracting  parties  shall  insert 
no^  resirahiis  expressed  by  the  coniraci  or  implied  by  law, 
bat  such,  more  or  less  in  number,  as  individual  conveyancers 
ihsJlhoBk  day  to  day  prescribe  as  proper  to  be  imposed 

(a)15Ve8.268. 

VOL. in.  H 
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upon  the  lessee ;  and  that  all  those  restnunts  so  impoeed 
from  time  to  time^  are  to  be  introduced  as  the  aggregate  of 
the  agreement."  And  I  therefore  submit^  that  any  thing 
which  goes  to  limit  the  enjoyment  of  the  term^  by  die 
tenant,  should  be  expressly  stipulated  for  by  the  landlord. 

Lord  Tenterden,  C.  J. — I  have  no  doubt  <m  the  first 
objection.  Here  the  landlord  is  to  have  a  net  annual  rent 
of  271. ;  now,  that  he  will  not  have,  unless  the  tenant  pays 
the  land-tax  and  sewers-rate.  As  to  the  covenant  for  re- 
entry for  non-payment  of  rent^  that  is  quite  usual,  though 
^1  some  cases  it  is  after  a  lapse  of  a  greater,  and  in  others 
a  less  number  of  days  from  the  time  of  the  r^nt  becoming 
due.  With  regard  to  the  stipulation,  that  no  other  busi- 
ness shall  be  carried  on  than  that  of  a  licensed  victualler^ 
*I  have  some  doubt,  and  I  am  ready  to  hear  evidence  on 
either  side. 

A  clerk  of  the  plaintiff's  attomies  proved,  that  he  was 
in  the  habit  of  seeing  a  great  number  of  public-house 
leases,  and  that  this  stipulation  was  contained  in  six  leases 
out  of  every  ten. 

KeUy. — I  submit  that,  under  the  ease  of  Church  v.  Brown, 
this  is  a  question  of  construction  for  the  Court,  and  not  a 
question  of  fact  for  the  Jury. 

Lord  Tenterden,  C.  J. — I  am  clearly  of  opinion,  that 
what  is  a  usual  covenant  is  a  question  of  fact  for  the  Jury. 
If  there  had  not  been  the  word  ''  net,**  I  should  have  been 
with  the  defendant  on  the  first  objection;  9^ net  rent  means 
a  sum  clear  of  all  deductions :  and  with  regard  to  the  other 
point,  as  it  is  proved  that  more  than  half  the  leases  con- 
tain such  a  covenant,  there  being  no  evidence  on  the  other 
side,  I  shall  recommend  the  Jury  to  say  that  it  is  usual. . 

Verdict  for  the  plaintiff. 
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Seartett,  A.  G.,  and  ChiUan,  for  the  plaintiif. 
KeOy,  {or  the  defendant.  Bbnnktt 


V. 


[Attoniee— Fmii«reom  $-  C^  and  MilU.]  Womack. 


Jan. I4tk. 
If  a  person  who 


In  the  ensuing  term  Kelly  moved  to  set  aside  the  ver^ 
diet  and  enter  a  nonsuit,  but  the  Court  refused  a  rule* 


Yatss  and  Another,  Assignees  of  MabshalLi  a  Bankrupt, 
««  Carnsew. 

Trover  for  woollen  dotha.    Plea — General  issue. 

The  comiiiiBsion  of  bankrui^  which  issued  against  bai  namerow 
Bbnhall  was  dated  the  2Snd  of  November,  18S4,  and  it  a  bankrupt,  on 
was  proved  that  he  committed  an  act  of  bankruptcy  on  befofe^?Jcom. 
the  5th  of  January  m  that  year.  SSjtW^'"' 

The  case  on  the  part  of  the  plaintiffs  was,  that  the  de-  ^>ooiu  with  him, 

but,  while  under 

fendsDt  had  bought  the  cloths  when  he  must  have  had  a  examination, 
bowladge  that  Marshall  was  insolvent  (a).  S^SJuntint 

to  the  comipia- 
tion  shall 
Mke  czlTMls  from  them;  tfaeae  tztxpcta  eaanot  be  need  aa  evidence  against  him,  without  also 
Rsfiflg  hit  examination.  If  one  buys  goodi  of  a  bankrupt  under  such  circumstances  as  will  en- 
tide  Ui  anigDeea  tt>  maiDtdn  tiofvr  for  them,  tueh  buying  if  in  itself  a  couTersion,  and  the  assig- 
Bcci  need  not  adduce  eridence  of  a  demand  and  refusal.  Upon  the  question,  under  the  stat.  46  Geo, 
^1  e.  1S5,  (repealed  from  the  1st  Sept  1825,  by  the  stat  6  Geo.  4,  c  16),  whether  a  party  deal- 
Bg  wiih  a  trader  knew  him  to  be  insolvent  i  die  Jury  may  infer  such  knowledge  from  the  fact 
«f  the  party  buying  goods  of  the  trader  to  a  great  extent  for  a  period  of  near  two  years,  at  prices 
■ne  tkao  thirty  jMT  emfc  undfer  prime  oost 


(a)  As  this  commissioa  issaed  uoii«  unless  the  party  had  notice 

io  the  year  1824,  and  before  the  of  an  act  of  bankruptcy  commit- 

itit  6  Geo.  4,  c.  16,  which  came  ted  by  the  bankrupt,  or  that  he 

into  operation  on  Sept.  1,  1825,  was  nuolvent,  or  had  stopped  pay- 

tk  ((iKStion  in  tins  case  was  on  ment.    The  stat.  6  Geo.  4,  c  16, 

the  itat  46  Geo.  %  c.  136^  (re-  s.  81,  considerably  alters  the  law 

pcsledby  the  stat.  6  Geo.  4,  c.  16,)  as  U  stood  under  t^e  stat.  46  Geo. 

viuch  protected  all  paymento  and  3,  c.  13$.  For  that  sect,  see  ante, 

tniuactions  with  any  bankrupt,  p.  87,  and  the  case  of  Tucher, 

AmA  jUe  made  or  entered  into  as^gnee  of  Hichnum  ▼.  Barrow, 

more  tiisn  two  /calendar  months  mUep  p.  8& 
before  the  issuing  of  the  commis- 


Yatb» 
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1828.  It  appeared  that  Marshall  was  an  extensive  dealer  in 

woollen  cloths,  and  that  in  almost  every  week  during  the  year 
182S,  and  also  in  the  year  18S4,  up  to  the  time  of  his  bahk- 
Garnskw.  ruptcy,  he  bought  cloths  of  the  manufacturers,  and  sold 
them,  as  soon  as  he  received  them,  to  the  defendant,  at 
prices  much  under  prime  coat,  and  under  the  market 
prices  at  that  time.  It  was  proved,  that  on  one  occasion,  in 
theyear  1823,  Marshall  bought  certain  pieces  ofclothof  the 
manufacturer  at  G71/.  13^. ;  and  immediately  afterwards  sold 
them  to  the  defendant  for  382/.  1  Is. ;  and  that,  throughout 
their  dealings  in  the  year  1824,  the  sales  of  cloths  to  the  de- 
fendant were  at  prices  which  wereon  an  average  34/.  12^.  7d. 
per  cent*  lower  than  Marshall  was  to  pay  the  manufiurtu- 
rers  for  them;  and  that  those  prices  were  very  little  mote 
than  fair  prices  for  the  mere  wool  in  an  unwrought  state; 
but  it  was  also  proved,  that  the  defendant  paid  for  them 
in  cash. 

For  the  purpose  of  shewing  the  different  deafings  be- 
tween Marshall  and  the  defendant,  the  latter  was  exa- 
mined before  the  Commissioners  of  Bankrupt ;  on  his  exa- 
mination he  did  not  bring  his  books  with  him,  but  while 
under  examination  he  consented  that  the  accountant  to  the 
commiasion,  and  one  of  the  clerks  of  the  solicitor,  should  go 
and  examine  his  books,  and  compare  those  parts  of  them 
which  related  to  these  transactions,  with  an  extract  of  the 
bankrupt's  books,  which  they  took  with  them.  They  did 
so,  and  the  plaintiff's  counsel  wished  to  call  the  account- 
ant to  prove,  from  this  inspection  of  hb  books,  what  the 
dealings  between  Marshall  and  the  defendant  had  been, 
(the  latter  having  had  notice  to  produce  his  books). 

Gumejf,  for  the  defendant,  objected  that  the  plaintiff's 
counsel  ought  not  to  be  allowed  to  do  this,  without  also 
reading  the  defendant's  examination  before -the  Commis- 
sioners of  Bankrupt,  because  the  books  were  examined  at 
the  defendant's  counting-house,  merely  to  save  the  trouble 
of  producing  them  before  the  Commissioners. 
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Lord  TenterdeNi  C.  J. — I  think  I  must  consider  it  as 
aH  one  transaction^  and  that  if  this  account  is  made  use  of 
hy  the  plaintiffs,  the  examination  before  the  Commissioners        * y.' 
must  also  be  read.  Carnsew. 

The  defendant's  examination  was  read :  it  stated  that  the 
bankrupt  had  told  him  that  h^  was  selling  the  cloths  at  a 
profit,  and  that  he  was  worth  between  3000/.  and  4000/. ; 
and  it  also  stated  that  the  defendant  believed  Marshall  to 
be  a  soWent  man. 

Hiere  was  no  evidence  given  of  any  demand  of  the 
doths  being  made  on  the  part  of  the  plaintiffs,  or  of  any 
refusal  of  the  defendant  to  deliver  them  up. 

Gumey^  for  the  defendant,  objected  that  there  was  no 
conversion,  as  no  evidence  had  been  given  of  any  demand 
or  refusal. 

Lord  Tenterden,  C.  J. — It  has  been  decided,  I  think, 
that  the  buying  goods  of  a  party  who  was  not  authorized 
to  dispose  of  them  is  enough  (a). 

Gmmey^  for  the  defendant,  addressed  the  Jury,  and  con- 
tended that  the  mere  fact  of  a  party  selling  his  goods  at 
low  prices,  could  not  be  at  all  considered  as  conveying  a 
knowledge  that  the  seller  of  them  was  insolvent,  for  in  the 
coarse  of  trade  it  often  happened  that  a  merchant  of  great 
opulence,  having  bought  an  article  at  a  given  price,  and 
finding  the  market  going  against  him,  would  sell  at  a  loss, 
not  only  because  he  might  fear  that  his  loss  would  be 
greater  if  he  waited,  but  also  to  get  his  capital  again  into 
a  disposable  state,  so  as  fo  invest  it  in  something  else, 

(c)  In  the  case  of   Hurtt  v.  in  itself  a  converstob;  and  the 

Gwwmap,  2  Stark.  306,  Lord  EU  Court  of  K.  B.  afterwards  con- 

leMkonugk^nadf  that  the  very  act  curred  in  that  opinion :  see  also 

of  taking  goods  from  one  who  had  the  case  of  Soames  v.  Watts,  ante, 

00  right  to  dispose  of  them,  was  Vol  I,  p.  400. 
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which  might  be  more  productive;  and  he  relied  on  the  fact 
of  the  defendant's  pajring  ready  knoney,  which  he  would 
not  have  done,  if  he  had  not  been  satisfied  in  his  own 
mind  that  all  was  right;  and  he  complained,  that  the  effect 
of  a  verdict  for  the  plaintifis,  would  be  to  make  the  de- 
fendant pay  for  these  goods  twice  over. 

Lord  Tenterden,  C.  J. — (In  summing  up  to  the  Jury). 
The  question  in  this  case  is,  whether  the  defendant  must 
not,  as  a  man  of  business,  have  known,  from  the  nature  of 
these  dealings  with  the  bankrupt,  Marshall,  that  the  latter 
was  an  insolvent  man.  We  find  Marshall  selling  for  a  period 
of  nearly  two  years,  at  prices  vastly  below  prime  cost;  and 
it  b  for  you,  as  men  of  business,  to  say,  whether  the  defend- 
ant could  go  on  dealing  with  a  man  in  this  way  for  so.  long 
a  time,  without  knowing  that  he  was  insolvent..  There  b  no 
doubt,  that,  for  the  sake  of  getting  ready  money,  great  sa- 
crifices are  often  nuide  in  one  or  two  transactions  by  sol- 
vent men,  but  the  strength  of  this  case  on  the  part  of  the 
plaintiffs  is,  that  there  were  not  merely  one  or  two  dealings 
between  these  parties,  but  a  continued  series  of  them,  both 
in  the  year  1823,  and  in  the  year  18S4.  If  you  think  that 
the  defendant  at  any  time  during  those  years,  knew  that 
Marshall  was  insolvent,  from  that  time  the  dealings  be« 
tween  them  were  all  void.  The  plaintiffs  now  claim  to  re- 
cover the  full  value  of  the  goods,  and  the  defendant  com- 
plains of  hardship  in  having  to  pay  for  these  goods  twice 
over;  but  upon  that  I  can  only  say,  that  those  who  deal 
with  insolvent  men,  must  be  content  to  run  that  risk,  and 
have  only  to  thank  themselves  if  such  speculations  do  not 
always  answer.  However,  as  this  is  an  action  of  trover, 
the  damages  are  in  your  discretion,  and  you  may  find  a 
verdict  for  such  amount  as  you  may  think  reasonable  and 
proper,  under  the  whole  of  the  circumstances  of  this  case. 

Verdict  for  the  plaintiffs. — Damages  8999L  7s. 
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Searkti^  A.  G.,  Campbell,  and  jR.  V.  Richards,  for  the 
pltintifiB. 

Gumejf9  and  F«  Pollock,  for  the  defendant  Carnsiw. 

[Attornies— C.  KtUgkt,  and  Sweet  ^  Co.] 
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Fairlib  «•  Denton  and  Another,  Gents.  Two,  &c.  Jan.  i6M. 

JllONEY  had  and  received.    Plea — Geneml  issue.  The  plaintiff 

The  plaintiff  had  sent  a  letter  to  the  defendants,  de-  toThldefend- 
mandinff  a  sum  of  money  as  due  to  him.    But  no  answer  V^^  ^}^^^^  ^^^ 

^  ,       ,    o  defendant  did 

had  been  returned  by  the  defendants.  not  answer.  At 

The  plaintiff's  counsel  called  for  the  letter  under  a  no-  piaindr*  coun- 
ticc  to  produce,  with  a  view  of  reading  it  in  evidence,  as  a  Jl^d^J,  notU»* 

part  of  their  case.  to  produce,  and 

wished  to  give 
evidence  of  its 

SearleH,  A.  G.,  for  the  defendants,  objected,  that  an  HSd,"thi78uch 
unanswered  letter,  written  by  the  plaintiff,  was  not  evidence  evidence  was 

.  i.  1  .  1111  "°t  admissible ; 

m  his  own  favour;  for  otherwise  a  party  would  only  have  but  that  if,  by 
to  write  a  letter  to  make  evidence  for  himself.  pi^imiff  de^"" 

manded  a  cer- 
tain sum,  so 

F.  Pollock,  contra. — ^Certain  things  are  stated  in  this  much  only  of  the 
letter,  which  the  defendants  might  deny  by  answering  it;  bereadassufed 
and  I  submit  that  it  is  evidence,  exactly  the  same  as  what  sanded.  ^^~ 
is  said  verbally  in  the  presence  of  a  defendant  is  evidence  '^^J»«  ^efend- 

,  ,   ,  ,  »nt « counsel 

against  hun,  though  he  may  make  no  answer.  take  an  objec- 

tion, and  the  ' 
plaintiff's  couo- 

LcMPd  Tenterden,  C.  J.— I  am  slow  to  admit  that,  •ei/'l^^er it,  . 

'  and,  in  replymg 

What  is  said  to  a  man  before  his  face,  he  is  in  some  de-  on  the  objection 

gree  called  on  to  contradict,  if  he  does  not  acquiesce  in  it;  counsel  cite  a 

but  the  not  answering  a  letter  is  quite  different;  and  it  is  ^!^  coun^i'**. 

too  much  to  say,  that  a  man,  by  omitting  to  answer  a  let-  "^^  ^  allowed 

to  observe  on 

ter  atall  events,  admits  the  truth  of  the  statements  that  the  case  so  cited, 
letter  contains.     I  am  of  opinion  that  this  letter  cannot  be 
read.    You  may  have  that  single  line  read,  in  which  the  . 
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plaintiff  makes  a  demand  of 
other  part,  which  states  any 
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a  certain  amount,  but  not  any 
supposed  fact  or  facts  (a). 


'  (a)  It  has  been  a  question,  on 
trials  for  high  treason,  how  far 
papers  found  in  the  house  of  the 
party  accused,  are  admissible  in 
evidence  against  him ;  and  the  foU 
lo^ng  extract  from  the  trial  of 
Mr.  Home  Tooke,  26  State  Tr. 
120,  respecting  the  admissibiUty 
of  a  letter,  from  a  person  named 
Cooper,  which  was  found  in  Ids 
house,  may  be  acceptable. 

"  Mr,  Tooke,—!  do  not  know 
what  papers  may  hare  been  taken 
from  my  house;  but  are  letters 
written  to  me  to  be  produced  as 
evidence  against  me? 

Lord  Chief  Justice  Eifre. — Be- 
ing found  in  your  possession,  they 
undoubtedly  are  producible  as  evi- 
dence; but  as  to  the  effect  of 
them,  very  much  will  depend  up- 
on the  circumstances  of  the  con- 
tents of  those  letters,  and  whether 
antwers  to  them  can  he  traced^  or 
wliether  any  thing  hat  been  done 
upon  them.  A  great  number  of 
papers  may  be  found  in  a  man's 
possession,  which  will  be  primd 
facie  evidence  against  him,  but 
vnH  be  open  to  a  variety  of  expla- 
nations ;  and  it  is  always  a  very 
considerable  explanation,  that  no- 
thing appears  to  have  been  done 
in  consequence  of  the  pamper 
being  sent  to  him;  but  all  pa- 
pers found  in  the  possession  of  a 
man  are  primA  facie  evidence 
against  him,  if  the  contents  of 
them  have  application  to  the  sub- 
ject under  consideration. 

Mr.  2  (HoAf .— The  reason  of  my 
asking  it  is,  I  am  very  much 
afraid,  that,  besides  treason,  I  may 
be  charged  with  blasphemy. 


Lord  Chief  Justice  Eyra. — ^You 
are  not  tried  for  that 

Mr.  Tooke, — It  is  notorious,  thai 
I  do  not  answer  common  letters  of 
civility;  but  I  have  recdved  and 
kept  many  curious  letters.  I  re- 
ceived some  letters  from  a  man 
whose  name  is  Oliver  Verallt  and 
he  endeavoured  to  prove  to  me 
tliat  he  was  God,  the  Father,  Son, 
and  Holy  Ghost.  1  kept  the  leU 
ters  out  of  curiosity,  and  it  is 
probable  they  may  be  produced 
agunst  me.  He  proved  it  from 
the  OU  Testament,  in  the  first 
place*  that  he  was  God  the  Father; 
because  God  is  O  Verall,  that 
is,  God  over  all.  He  proved  he 
was  God  the  Son  from  the  New 
Testament,  *«  Verily,  verily,  I  am 
he,"  that  is.  Vend  J,  Veral  /,  I 
am  he.  Now,  if  these  letters, 
written  to  me,  which  I  from  cu- 
riosity have  preserved,  but  upon 
which  I  have  taken  no  step,  and 
to  which  I  have  ^ven  no  answer, 
are  produced  agunst  me,  I  do 
not  know  what  may  become  of 
me. 

Lord  Chief  Justice  £>rc.— If 
you  can  treat  all  the  letters  that 
have  been  found  upon  you,  nith 
as  much  success  as  you  have  these 
letters  of  your  correspondent,  you 
will  have  no  great  reason  for  up- 
prehension,  even  should  that  let- 
ter be  brought  against  you.** 

The  letter  of  Mr.  Cooper  was 
read. 

In  WoUoh's  Case,  2  Stark.  140, 
it  was  held,  that  papers  found  in 
the  lodgings  of  a  co-conspirator, 
at  a  period  subsequent  to  the  ap* 
prehenaon  of  the  prisoner,  may 
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That  line  only  of  the  letter,  which  contained  a  demand 
of  Uie  sum  in  question,  was  xead. 

In  the  course  of  the  case,  Scarleit,  A.  6.,  took  an  ob- 
jecti(Hi,  which  was  answered  by  the  counsel  on  the  other 
side;  but,  in  replying  on  the  objection,  Scarktt  cited  a 
case. 


F.  Pottock  wished  to  observe  on  the  case  cited ;  but  it 
was  contended  by 

Scarlett,  A.  G.,  that  he  had  no  right  to  speak  on  the  oh-  . 
jection,  after  the  counsel  making  it  had  replied. 

Lord  Tenteroen,  C.  J. — As  a  case  has  been  cited  in 
replying  on  the  objection,  I  think  that  Mr.  PoUock  has  a 
right  to  observe  on  that  case  (a). 

Verdict  for  the  plaintifi.    . 
P.  PoUoci,  and  R.  V.  Richards,  for  the  plaintiff. 
Scarlett,  A.  G.,  and  Comtfn,  for  the  defendants. 

[Attomies^/.  ^  S^  Pearce  jr  Co,,  and  la  penon.] 


In  &e  ensuing  Term,  Scarlett,  A.  G.,  obtained  a  rule 
mt  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  evidence. 


be  read  in  evidence^  although  no 
■ko/iire  proo/be  given  of  their 
pmious  existence,  where  strong 
pi«samption  exists^.that  the  lodg- 
iQfB  had  not  been  entered  by  any 
one  in  the  interval  between  the 
apprehension  and  the  finding,  and 
where  the  papers  are  intimately 
connected  with  the  objects  of  the 
eoDspiracy,  as  detailed  in  evidence. 


(a)  If,  on  the  trial  of  a  case,  the 
defendant's  counsel  calls  no  wit- 
nesses, but,  in  his  address  to  the 
Jury  dtes  cases*  the  practice  is 
for  ihe  phdndff's  counsel  to  ob- 
serve on  the  effect  of  thoae  cases, 
confining  Mmself  to  the  law,  with- 
out touching  on  the  facts.  As  to 
the  right  to  reply  upon  the  fiftcts 
and  evidence,  see  a»(e,  p.  75. 
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j0n.  isiA.  LovELAND,  surviving  Obligee,  v.  Kkight. 

ifmanacUoDon  DeBT  on  a  bond  for  7000/.,  dated  July  4th,  182*.   The 

m  bond  given  by  defendant  Craved  oyer  of  the  bond,  of  which  the  condi- 

tne  turebes  of  ^                                      "  -                     ^                          , 

a  coUector  of  tion  was^that  one  Richard  Winkles,  junr.  who  had  been 

breacheslu-  ajppointed  a  cpUector  of  assessed  taxes  for  the  parish  of 

Stecto^^id*''  ^^  TAdcty,  Islington,  should  well  and  truly  pay,  in  pursu- 

not  pay  b«r  ance  of  the  acts  of  Parliament  in  such  case  made-aod  pro- 
money  received,  .,,11                  «                                ,               ,,*i, 

and  that  he  did  vided,  all  sums  of  money  assessed  on  and  to  be  collected 

nuuid^and Vn-  ^^  ^^  ^^^  parish;  and  that  he  should  duly  demand  the 

^fA  '*^"*°*  sums  assessed  from  the  respective  persons  by  whom  the 

it  is  not  neces-  same  Were  payable ;  and  in  case  of  non-payment,  should 

partofdiephin-  duly  enforce  the  powers  of  the  said  acts  of  Parliament 

^i^w^h^tm"'  against  such  as  should  make  default      Pleas,/r*/,— iViwi 

ney  he  received;  est  factum.  Second — Performance  of  the  Condition.  TMrd 

for  if  it  be  prov-  . 

ed  that  he  was  — That  Winkles  was  removed  and  discharged  from  his  of- 

toirium' anT  Scc  of  coUcctor,  ou  the  15th  day  of  November,  1824;  and 

that  he  paid  ^^at  he  performed  the  condition  of  the  bond  up  to  that 

over  a  •mailer  ^                 *^                                     ^                                              ■ 

sum,  and  did  time.    Fourth — ^A  nearly  similar  plea,  stating  also  the  ap- 

fteps  toexotte-  pointment  of  a  new  collector  in  the  place  of  Winkles. 

due,  the  plain-  Replication  to  the  second,  third,  and  fourth,  pleas — 

tiffwHlbeenb-  \        ,  ,         ,. ,                     /          -                , 

tied  to  recover.  That  Wmkles  did  not  perform  the  condition,  but  that, 

▼here  the*con.  ^^  *1*®  Contrary  thereof,  while  he  was  collector,  divers 

text  supplies  it,  gy^g  ^g^g  assessed  to  be  collected  in  the  parish,  and  were 

or  Inserting  a  '^           ' 

wrong  word,  •  collected  and  received  by  Winkles,  yet  that  neither  he  nor 

where  the  con-  .,               .             ii«i          •■■<•                  <ii. 

text  corrects  the  uis  Sureties  Well  and  truly  paid  the  sums  by  him  so  collect- 

wiance.  Thwe-  ^^'  ^  pursuance  of  the  directions  of  the  statutes  in  the  con- 

fore,if  on  oyer  ditiou  referred  to.     And  further  breaches  were  assigned, 

of  a  bond,  the  .                                               ©         » 

obligees  are  that,  although  many  persons  m  the  parish  were  duly  as- 

CommissioMn  ^ss^f  J^t  Winkles  did  not  demand  the  sums  assessed,  or 

wfofPariil."  any  of  them;  and  also  that,  although  divers  persons  were 

mentfor  the  duly  assessed,  and  the  taxes  duly  demanded,  yet  Winkles 

regulation  of  ,.  ,               ^           -                         «.                  «^,.                    r«^, 

the  duties  m  dtd  not  enforce  the  powers  of  the  acts  of  Parliament.     The 

IlJJTfrtilfbo'nd  replication  also  took  issue  on  the  plea  of  fraud.     Rejoin- 

STte^d  ^rb"du  ^^^ — Denying  the  breaches,  and  concluding  to  the  country. 

ties  <2f  assessed 

taxes,  this  is  no  variance. 


MICHAELMAS  TERM,  8  GEO.  IV. 

The  bond  was  read.  In  setting  it  out  in  the  record  on 
ojer,  it  was  stated  as  follows: — "  Know  all  men,  bj  these 
presents,  that  we,  Richard  Winkles,  junr.,  of  &c«,  and 
Samuel  Knight,  of  &c.,  which  said  Richard  Winkles,  junr. 
is  a  collector  for  the  parish  of  Islington,  nominated,  and 
appointed  by  the  Commissioners  acting  for  the  division  of 
Finsbury,  in  the  county  of  Middlesex,  in  the  execution 
of  an  act  of  Paiiiament,  made  and  passed  in  the  4dd  year  of 
the  reign  of  his  late  Majesty  king  George  the  Third »  inti^ 
tuled,  '  An  act  for  consolidating  certain  of  the  provi- 
sions contained  in  any  act  or  acts  relating  to  the  duties 
undw  the  management  of  the  Commissioners  for  the  af- 
&ir8  of  taxes,  and.  for  the  amending  the  same.'  And  also 
a  certain  other  act  of  Parliament,  made  and  passed  in  the 
48th  year  of  his  said  late  Majesty's  reign,  intituled,  *  An 
act  to  amend  the  acts  relating  to  the  Duties  on  Assessed 
Taxes,  and  of  the  tax  upon  the  profits  of  property,  profes- 
sions, trades,  and  offices,  and  to  regulate  the  assessment 
and  collection  of  the  same,  so  far  as  relates  to  the  assess- 
ed taxes.'  And  also  of  a  certain  other  act,  &c«  [settipg 
out  the  titles  of  several  more  statutes],  which  said  Samuel 
Eiiight,  &c.,  are  jointly  and  severally  held  and  firmly 
bound,  See" 

When  the  bond  was  read,  it  appeared,  that,  in  the  bond 
itself,  instead  of  the  words  "  duties  on  assessed  taxes,'*  the 
words  were,  '*  duties  .^assessed  taxes." 
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F.  PoUook  and  Parie  contended,  that,  as  the  bond  was 
set  out  on  oyer,  the  party  was  obliged  to  set  it  out  in  the 
very  words. 


Scarlett,  A.  G.,  HoU,  and  Bayly,  contra,  argued, 
that  if  it  were  material  to  set  out  the  title  of  this  act,  it 
must  no  doubt  be  done  correctly;  but  that  here,  the 
change  of  the  word  on  for  the  word  of  did  not  alter  the 
sense;  and  as  it  could  not  mislead  any  one,  it  was  no  va- 
riance. 


CASES  AT  NISI  PRIUS, 

Lord Tektbrden,  C.J. — ^A  deed  set  out  on  oyer  it 
to  be  considered  the  same  as  if  it  were  made  part  of  die 
declaration;  but  in  the  present  case  it  strikes  me,  that 
•  the  words  set  out,  and  those  found  in  the  bond,  amount 
to  the  same  in  substance;  but  I  will  give  leave  to  move  to 
enter  a  nonsuit. 

The  duplicate  assessment  of  the  parish  of  St.  Mary^ 
Islington,  was  put  in ;  and,  under  it,  Mr.  Winkles  was  to 
have  collected  602ZI.  Is.  5d,  but  it  was  proved  by  the  Re^ 
ceiver-Oeneral  of  taxes]  for  the  county  of  Middlesex,  that 
Mr.  Winkles  only  paid  over  to  him  a  sum  of  2S6/.  1«.  8rf. 
This  witness  also  proved,  that  it  was  the  duty  of  a  collec- 
tor of  taxes  to  make  a  return  of  all  distresses  that  he  had 
made  for  taxes  in  arrear,  and  also  a  return  on  oath  of  all 
persons  bankrupt  or  insolvent,  who  were  defaulters,  and 
of  whom  he  could  not  get  the  amounts  of  taxes  assessed  on 
them  (a),  but  that  Mr.  Winkles  had  made  no  such  returns. 

The  plaintiff's  counsel  contended,  on  this  evidence, 
that,  as  breaches  were  assigned  for  not  demanding,  and  for 
not  enforcing  payment  of  the  taxes,  as  well  as  for  not  paying 
over  the  money  actually  received  to  the  Receiver-Greneral 
of  taxes  (6),  it  was  not  necessary  to  caU  every  inhabitant 
who  had  paid  taxes  to  Mr.  Winkles,  to  shew  how  much 
money  he  had  received,  and  not  paid  over  to  the  Receiver- 
Greneral;  for  that  it  stood  thus: — if  Winkles  had  received 
the  money,  and  kept  it,  the  plaintiffs  could  recover  on  the 
first  breach;  and  if  he  had  not  received  it,  and  had  not 
made  such  returns  to  the  Receiver-General  as  would  exo- 
nerate himself,  he  was  Uable  on  the  other  breaches;  and 
they  relied  on  the  l^th  and  4Sd  sections  of  the  statute 
4S  Geo.  3,  c.  99;  and  on  the  SSd  section  of  the  stat. 
48  Geo.  3,  c.  161  (e). 

(a)  Under  the  stat.  43  Geo.  3,  cessary  to  set  out  any  of  the  sec- 

c.  99,  8S.  44, 45.  tions  of  these  statate£»  as  they  vnU 

(6)  Under  the  48th  section  of  be  found  in  5  Bum's  Justice,  tit. 

the  stat.  43  Geo.  %  c.  99.  Taxes,  p.  319,  et  teq. 

(c)  Wis  liave  not  thought  it  ne- 


MICHAELMAS  TERM,  8  GEO.  IV. 

JP.  Pottoeky  for  the  defendant,  submitted,  that  some  al- 
lowance ought  to  be  made  for  the  taxes  on  empty  houses, 
and  for  the  taxes  of  those  persons  who  would  not  have  been 
able  to  pay,  if  the  collector  had  used  every  diligence. 

Lord  TsNTBRBBM,  C.  J. — ^The  law  is  against  you.  The 
hreadbes  are  for  not  paying  over,  and  also  for  not  demand- 
ing  and  enforcing  payment.  Now,  it  appears  that  no  re- 
turn is  made  of  any  list  of  de&ulters,  which  should  have 
been  done  to  discharge  the  collector;  and  by  not  returning 
such  a  list,  persons  are  enabled  to  run  away,  who  would 
otherwise  have  beenobliged  to  pay  their  taxes;  and  there- 
fore Mr.  Winkles  is  liable  for  those  taxes. 

Verdict  for  the  plamtiff  for  the  whole  amount 
of  the  taxes,  deducting  the  sum  paid 
over  by  Winkles,  the  sum  received  by 
the  succeeding  collector,  and  800/.  ob- 
tained on  an  extent  against  the  goods 
of  Winkles. 

Searleii,  A.  G.,  HoU,  and  Bayly,  for  the  plaintiff. 
P.  PoUock  and  Parke,  for  the  defendant. 

[Attonues— 5ktM  Sf  ButUrfieU,  and  H.  Hu^,] 


BBFO&B  LORD  TENTBRDEN,  C.  J.,  BAYLEY,  HOLBOYD,  AND 

UTTLEDALE,  js. — ^lu  Bank. 

P.  Pottoei  now  moved,  in  pursuance  of  the  leave  given  jaiu  ^6ik. 
at  the  trial,  and  contended  that  the  word  on  being  substi- 
tuted for  the  word  of  in  setting  out  the  title  of  the  statute 
46  Geo.  8,  which  was  stated  in  the  bond,  was  a  fatal  va- 
riance; and  that  if  a  deed  be  set  out  on  oyer,  the  party  is 
bound  to  set  it  out  in  the  very  words;  and  that  the  deed 
set  out  being  the  same  in  substance,  would  not  be 
enough;  and  he  relied  on  the  judgment  of  Qibbs,  C.  J.,  m 
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CASES  AT  NISI  PRIUS, 

the  case  of  Waugk  r.  Bussett,  (a)  where  hk  Lordship 
said,  ''After oyer,  and  non  estfacium  pleaded,  the  ques- 
tion is,  whether  the  tenor  set  out  is  the  same  as  the  tenor 
Knight,  ^f  ^^^  (lonj  executed;  and  I  do  not  apprehend  that  it 
would  suffice  that  it  should  agree  m  substance.  In  a  de- 
claration, it  is  only  necessary  to  state  ibe  legal  effect  of  the 
instrument;  but  on  oyer,  the  plaintiff  professes  to  produce 
a  copy  of  it,  a^  of  the  deed  by  which  he  asserts  that  the 
defendant  is  bound;  and  if  it  is  not  the  true  copy,  the  de- 
fendant may  say,  that  is  not  the  deed  he  executed." 

Bayley,  J.— Is  not  the  Court  bound  to  take  notice^ 
that  there  is  anact  of  Parliament  of  that  year,  relating  to 
the  duties  ^assessed  taxes? 

Lord  Tenteedew,  C.  J* — The  sense  is  not  altered. 

F.  Pollock. — ^I  submit,^  that  whether  the  sense  is  alter- 
ed or  not,  it  is  equally  a  vaiianoe  on  oyer. 

Bayley,  J.— Omitting  a  word  where  the  context  sup- 
plies  it,  is  no  variance.  Insertmg  a  wrong  word  where  the 
context  corrects  the  mistake,  is  also  no  variance. 

F.  P(Moek.—hx  the  case  of  King  v.  Marsaek  (i),  in  a 
declaration  which  recited  an  act  of  Parliament  relating  to 
Sheriffs,  the  words  goods  and  chattels,  were  put  for  goods 
or  chattels,  and  that  was  held  to  be  a  variance ;  and  in  the 
case  of  Boyce  v.  W/dtaker  (e),  Lord  Mansfield  said,  that 
as  the  defendant  had  unnecessarily  set  out  an  act  of  Par- 
liament, he  should  be  held  to  half  a  letter;  and  in  the  case 
of  Rann  v.  Green  (d),  where  the  plaintiff  declared  on  a  pri- 
vate act  of  Parliament,  as  an  act  passed  in  the  fourth  year 
of  the  reign  of  Philip  and  Mary,  and  it  was  really  passed  in 
the  fourth  and  fifth  year,  this  was  held  to  be  a  variance. 

(a)  6 Taunt. 709.    (*)6T,IL77l.   (c)atedld.774.   {d)2Cowp.474. 


MICHAELMAS  TERM.  8  OEO.  IV. 

Lord  TsNTERDEN,  C.  J. — ^In  setting  out  a  deed  on  oyer, 
yoa  must  not  depart  in  any  way  from  the  sense.  I  think 
in  this  case  that  the  sense  is  the  same.  The  case  in 
TamtUon  is  very  .different  from  the  present;  there  the  va* 
nance  was^  by  putting  "  one"  for  "  one  hundred/'  and  no 
one  could  say  that  that  did  not  alter  the  sense. 

Baylst,  J. — ^Ifi  on  looking  at  the  whole  instrument,  we 
see  that  there  is  a  mistake,  and  the  context  shews  what  it 
should  be,  we  are  bound  to  read  it  correctly.  In  one  case 
the  word  "  is*'  had  been  evidently  inserted  by  mistake,  and 
the  Court  held,  that  they  could  reject  it;  so,  if  an  instru- 
ment had  a  blank  left  in  it,  and  in  declaring  on  such  in- 
strument, the  plaintiff  had  filled  up  that  blank  with  the 
word  that  must  have  been  intended,  that  would  be  no  va- 
riance. Here  the  word  "  on"  is  used  instead  of  the  word 
^of^  in  setting  out  the  title  to  an  act  of  Parliament.  We 
are  bound  to  know  what  is  the  right  word,  and  we  must 
read  it  correctly. 

HoutoYD  and  Littledale,  Js.,  concurred. 

Rule  refiised. 


Ill 


1828. 


GENERAL  RULE. 

Lord  Tenterden,  C.  J.,  said,  that  the  Court  wished  it 
to  be  understood,  that  for  the  future,  in  Hilary  and  Trinity 
Terms,  the  Court  would  not  hear  any  motion  for  a  new 
trial,  unless  such  motion  were  (actually  mael^  within  the  first 
four  day«  of  the  Term;  and  that  even  if  counsel  were  in- 
structed within  the  first  four  days,  and  there  should  not 
be  time  to  hear  them  on  the  fourth  day,  the  Court  would 
not  hear  them  afterwards;  and  in  such  cases  the  parties 
could  only  blame  themselves  for  not  instructing  their 
counsel  sufficiently  early  (a). 

(a)  The  practice  baa  been  for  day  of  each  Term*  to  insert  in  a 
coansd,  at  tfiedose  of  the  fourth     list  the  names  of  those  cases  in 
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CASES  AT  NISI  PRIUS, 


which  they  are  iiutnicted  to  morei 
wiuch  cases  they  were  called  on  to 
move,  OB  the  foUowbg  days,  in 
the  order  of  thdr  precedence. 
And,  itseemsy  that,  in^cfter  and 


MiehMlnuig  Terms,  in  wiiicii.  oo 
account  of  the  Circuits,  the  num- 
ber of  motions  is  large,  the  Court 
will  continue  to  allow  that  course 
to  be  pursued. 


COURT  OP  KING'S  BENCH, 
Sitting  at  Westminster,  in  Hilary  Term,  1828. 

BEFORE  LORD  TENTERBEN,  C.  J. 


Feb.  itk. 

The  Courts 
hsTS  M  often 
deddcd  that  in- 
terest Is  not  re- 
oovenbleinan 
action  ibr  mo- 
ney had  and 
receivedt  tliat 
the  Judge  at 
NUiPrimt^tm 
not  allow  the 
point  to  be  en* 


Depcks  r.  MuNNi  and  Another. 

Assumpsit  for  money  had  and  receiyed.  The  defend- 
ants were  auctioneers,  who,  in  the  year  1 885,  sold  property 
belonging  to  the  plaintiff,  and  received  deposits  firom  the 
purchasers,  which  they  refused  to  pay  over  to  the  plaintifi^ 
and  for  these  deposits  the  present  action  was  brought. 

In  the  progress  of  the  cause,  every  thing  was  admitted 
except  the  right  of  the  plaintiff  to  recover  interest,  and 
against  thb  Sir  J.  Scarlett  was  proceeding  to  contend^ 
when  he  was  interrupted  by 

Lord  Tenterden,  C.  J.,  who  said,  the  Courts  have 
held  again  and  again  that  interest  cannot  be  recovered 
in  an  action  for  money  had  and  received.  The  pkontiff 
may  bring  his  action  at  once,  but  if  he  suffer  his  money  to 
remain  in  the  hands  of  the  defendant,  he  is  not  entitled  to 
recover  interest  upon  it.  This  has  been  decided  so  often, 
that  I  cannot  now  venture  to  allow  the  question  to  be 


Verdict  for  the  plaintiff,  for  the  principal  sum  only. 

Batch,  and  Patteson,  for  the  pidntiff. 
Sir  J.  Scarlett,  and  Chittjf,  for  the  defendanto. 
[Attondea— JZ.  jr  M.  Browne,  and  WiUoH  fr  C».] 


TRINITY  TERM,  8  GEO.  IV. 


COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  at  Guildhall^  after  Trinity 
Term,  1827. 

BEFORE  MR.  JUSTICE  GASELEE, 

(  Who  saifor  the  Lord  Chief  Justice.) 


Edmonds  v.  Pearson.  j^i^  k^/^, 

A  WITNESS  was  called  on  the  part  of  the  plaintiff,  who  a  witness  fw>m 
objected  to  being  sworn,  on  the  ground  that  he  came  from  JubM^alZ' 
the  country,  and  had  not  been  paid  a  sufficient  sum  for  ^^«^  ^y  ^^  ^^' 

_  111  1  1.1       fendant,  without 

ius  ezpences.  It  appeared  that  he  was  subpoenaed  m  the  receiving  sum- 
country  on  the  part  of  the  defendant,  and  received  the  sum  ^nl^^^llZ'. 
of  10/.;  and  it  was  after  his  arrival  in  London  that  he  was  J^rwards,  when 

m  London, 

subpoenaed  on  the  part  of  the  plaintiff.  subpoenaed  by 

the  plaintiff,  and 
called  by  him 

Gasblse,  J.,  said,  that  the  witness  must  give  his  evi-  J^u^d  to^vi" 
denoe,  as  the  plaintiff  who  subpoenaed  him  in  London  was  his  evidence 

not  bound  to  pay  bun  any  thmg  for  expences.  and  on  cross- 

examination, 

and  roust  seek  to 

The  witness  was  accordingly  sworn,  and,  when  he  had  ^^^^  *J"  ®*' 

*•  •'  '  '  pences  in  some 

finished  his  evidence  in  chief,  objected  to  be  cross-exa-  other  way  than 

hy  objectinff  to 

nuDed,  as  that  would  be  giving  evidence  for  the  defendant,  be  examined, 
who  had  neglected  to  pay  what  was  due  to  him. 

Gaselee,  J.,  ruled,  that  having  been  examined  in  chief, 
he  was  bound  to  continue  his  evidence,  and  must  seek  his 
expences  in  some  other  way. 

fFilde,  Serjt.,  and  Hutchinson,  for  the  plaintiff. 

Bosanquet,  and  Taddtf,  Serjts.,  for  the  defendant. 

[Attorniet — Renes,  and  J.  4r  H.  Lowe.} 
VOL.  HI.  I 
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1827. 
Jufyilir*.  Cook  r.  Deaton. 

ifpropcr  clothes  ASSUMPSIT,  on  a  tailor's  bilU    Plea— Infancy.    Re- 
an  infoSt*by  his  pKcatioD — That  the  goods  furnished  were  necessaries. 
o*thenfuroiihed       '^^^  defendant  was  apprenticed  to  a  person  who  was  in 
in  addition  can.    partnership  with  his  step-father  in  the  trade  of  a  glover, 

not  be  consider-  ,1.1.11  •  t     1  mi        1     1        •  ai 

ed  as  necessa-  and  uved  ui  the  housc  With  them.  Ihe  clothes  in  question 
"hl^dJuyofa  ^®^®  delivered  at  the  house;  and  on  one  occasion  the  de- 
tradesman  when  fendant  had  some  of  them  on,  when  he  was  walking  in  com- 

applied  to  by  an  " 

infant  for  clothes  pany  with  his  mother.  Part  of  the  clothes  were^to  be  used 
rie™of  hi"**"*"  for  private  theatricals.  The  defendant's  step-father  pro- 
he*"\«  Wm'*  vided  clothes  for  him  suitable  to  his  station ;  and  happening 
credit  once  to  be  present  when  the  plaintiff's  servant  brought  a 

variety  of  articles,  he  directed  him  to  take  them  back  to  his 
master,  and  at  his  peril  to  bring  any  more. 

Wilde,  Serjt.,  submitted,  that  the  plaintiff  was  not  en- 
titled to  recover  any  thing. 

Taddy,  Serjt.,  contended,  that  at  least  he  was  entitled 
to  recover  for  the  clothes  which  were  worn  in  the  presence 
of  the  mother.  The  question  is,  whether  the  father  had 
not  reason  to  know  that  there  were  other  clothes  iiimished ; 
and,  as  they  were  not  returned,  we  are  entitled  to  be  paid 
for  them. 

The  &ther  being  asked,  stated  that  he  had  not  any 
idea  of  the  supply. 

Best,  C.  J.,  (in  summing  up). — ^The  plaintiff  ought  to 
have  made  inquiries  of  the  father.  The  father  says  he 
knew  nothing  about  the  plaintiff's  supplying  his  son  with 
clothes.  As  there  were  proper  clothes  provided  by  the 
father,  those  furnished  by  the  plaintiff  cannot  be  consider- 
ed as  necessaries. 

Verdict  for  the  defendant. 
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Toddy,  Serjt.,  and  Comyn,  for  the  plaintifF. 
Wilde,  Serjt.,  and  Ryland,  for  the  defendant. 

[Attomies—GlyncM  and  Pickering,] 

See  Blackburn  w.Mackey,ant$,      Id.  6.  Turberville  y^  Whitehouse, 
Vol  1,  p.  1.  Pluck  ▼.  Tollemache,      Id.  94. 


Leach  r.  Mullett  and  Andther,  Oct.  sd 

Assumpsit  to  recover  from  the  defendants,  who  were  The  particulars 
auctioneers,  a  sum  of  30/.,  which  had  been  paid  by  the  o/saieatapub- 

'  '  *  •'  lie  auction  de- 

plaintiffas  a  deposit  for  the  purchase  of  two  houses  in  scribed  t^o 

Elizabeth  Place,  under  the  following  circumstances : — ^The  and  i,  and  stat- 

propcrty  was  sold  by  public  auction,  and  in  the  particu-  es  ofNo!^3*iJ^re 

lare  of  sale  the  houses  were  described  as  Nos.  3  and  4,  v^^^  ^y  the  ten- 

ant  The  houses 

mstead  of  Nos.  S  andS,  but  the  names  of  the  occupiers  ought  to  have 
were  correctly  stated.     It  was  also  stated  in  the  particu-  asNos.^2^and3, 
lars,  that  the  taxes  of  No.  8  were  paid  by  the  tenant,  ^'"V**!  "*""5» 

'  r  .^  '    of  the  occupiers 

whereas,  in  fact,  they  were  farmed  by  the  landlord.    No.  4  were  correct; 

.    1  «  111  -  111.-.  and  it  should 

belonged  to  a  person  who  had  not  given  the  defendant  have  been  stat- 

any  authority  to  sell  it.     One  of  the  conditions  of  sale  con-  of  n  *.  3  wcre^* 

Slated  of  a  provision,  that,  if  any  error  or  mis-statement  f"™,**J^**^  ^^^ 

should  be  found  in  the  particulars,  it  should  not  vitiate  the  houses,  No)».  2 

sale,  but  an  allowance  should  be  made  on  account  of  it.  the  same  rate: 

It  appeared,  that  Nos.  2  and  4  were  of  the  same  descrip-  !*„  thelbest^ute 

tion  of  houses,  but  that  No.  4  was  in  rather  the  best  state  of  repair:-— 

Held,  that  these 
of  repairs.  >  noisdescriptions 

were  not  cured 
by  a  condition, 

SpmJde,  Sent.,  for  the  defendant,  submitted,  that,  in  which  provided, 

*^  '         •*    '  '  '  '         that  if  any  error 

consequence  of  this  provision,  the  plaintiff  was  not  entitled  or  mis-sute- 

to  recover.     It  is  for  the  Jury  to  say,  whether  the  mis-  foundinthepar- 

statements  are  fake  and  deceitful  misrepresentations,  or  ^of^^atVlbe"^^ 

merely  errors.  »**«• 

i2 
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Best^  C.  J. — Do  you  mean  to  say,  that,  if  I  undertake 
to,  sell  you  one  house,  hy  making  you  an  allowance,  I  can 
compel  you  to  take  another? 

Spankie^  Serjt. — ^No,  my  Lord;  but  in  this  case  the  er- 
ror cures  itself.  It  is  said.  No.  4,  occupied  by  Frost, 
who  is,  in  fact,  the  tenant  of  No.  3.  ConsttU  de  qorpore. 
The  mistake  in  the  number  is  of  no  consequence.  The 
name  of  the  tenant  is  the  substacntial  description  of  the 
house.  There  can  be  no  doubt  as  to  which  were  the 
houses  meant.  If  the  plaintiff  had  gone  to  inquire'  for 
them,  he  would  have  found  them  out  by  the  names  of  the 
occupants.  I  submit  that  this  is  not  such  a  mistake  as  will 
vitiate  the  contract.  In  the  case  of  the  Duke  of  Noffolk 
V.  Worthy  (a)  J  Lord  EUenborough  said,  that  he  should  al- 
ways require  an  ample  and  substantial  performance  of  the 
particulars  of  sale,  and  that  a  clause,  providing  that  an  er- 
ror in  description  should  not  vitiate  the  sale,  was,  he  con- 
ceived, meant  to  guard  againt  tfnifi/^fi^iono/ errors;  and  his 
Lordship  left  it  to  the  Jury  to  say,  whether  the  mis-state- 
ment in  that  case  was  merely  erroneous,  or  wilfully  in- 
troduced to  make  the  property  appear  more  valuable. 
Now,  I  submit,  that,  in  the  present  case,  the  error  is  quite 
unintentional,  and  not  intendjed  to  deceive.  Then,  as  to 
the  other  objection,  with  respect  to  the  taxes,  that  is 
clearly  a  matter  of  arithmetical  computation,  and  is  there- 
fore a  subject  of  allowance  and  compensation* 

Best,  C.  J. — I  quite  agree  with  the  law  as  laid  down 
by  my  Lord  EUenborough.  If  it  is  merely  an  error  or  a 
mis-statement  from  error,  then  it  is  cured  by  the  condi- 
tions. But  there  must  be  this  limitation,  if  the  descrip- 
tion is  of  any  other  property  than  that  intended  to  be 
sold,  though  it  is  made  by  error,  the  conditions  do  not 
cure  it.    If  the  plaintiff  had  intended  to  buy  the  house 

(a)  1  Camp.  337. 
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sold,  notwithstanding  the  misdescription,  I  should  have 
thought  that  you  would  be  justified  in  finding  your  verdict 
for  the  defendant ;  for  I  should  not  suffer  the  plaintiff  to  take 
advantage  of  a  mistake  by  which  he  had  not  been  preju- 
diced. But^  as  it  stands,  it  seems  to  me,  that  you  must 
take  it,  that  the  plaintiff  intended  to  buy  Nos.  3  and  4, 
because  they,  according  to  the  evidence,  were  in  the  best 
state  of  repair.  But  that  is  not  all :  there  are  too  many 
mistakes  here.  There  is  a  mistake  as  to  the  payment  of 
the  taxes.  If  it  was  a  pure  mistake,  not  prejudicing  the 
party,  then  it  would  be  cured  by  the  conditions;  but  I 
think  that  auctioneers  ought  to  be  narrowly  watched,  lest, 
under  the  idea  of  mistake,  they  may  cover  material  mat- 
ters. If  you  think,  in  this  case,  that  it  is  all  a  mere  error, 
capable  of  being  compensnted  by  pecuniary  recompence, 
then  you  will  find  your  verdict  for  the  defendant. 

Verdict  for  the  plaintiff. — Damages,  SOL 
Andrews,  Serjt.,  and  Hutchinson,  for  the  plaintiff. 
Spankie,  Serjt.,  for  the  defendants. 

[Attomies— H.  ChaUr,  and  CMton^  C] 


Willis  and  Another  r.  Elliott,  Senr.  O^i,  ^ 

1  nOVER. — ^The  plaintiffs  were  assignees,  under  the  The  anignment 
Insolvent  Debtor's  Acts,  of  Elliott,  junr.,  the  son  of  the  de-  SSTj^'^^tbe 
fendant;  and  the  question  was,  whether,  under  the  cir-  iwoivent  Debt- 

^    ,  ors'  Courty  is  not 

cuiDstanees  of  the  case,  the  assignment  made  to  them  by  made  void  by  the 
the  provisional  assignee  was  valid.  The  insolvent  pre-  foWent^bSore**" 
sented  his  petition  on  the  27th  of  February,  1827,  and  ex-  "•  Pf^'^o"  ^ 

.    ^  ,  ,        ,  ,  been  heard;  and 

ecuted  the  provisional  assignment  on  the  same  day,  pursu-  such  provisional 
ant  to  the  statutes;  and  on  the  26th  of  March,  1827,  he  Stef^^h"d2[th 

assign  to  the  as 
signee  for  the 
creditors ;  and  they  may  bring  actions  in  respect  of  the  insolvent's  property. 


CASES  AT  NISI  PRIUS, 

died.  The  assignment  from  the  provisional  assignee  to 
the  plaintiffs  was  not  made  till  the  3d'  of  April,  1827. 
The  insolvent's  petition  had  not  been  heard  by  the  Court 
previous  to  his  death.  The  question  turned  on  sect. 
1 1  of  the  7th  Geo.  4,  c.  57  (a). 


(a)  That  section  enacts,  "  that 
such  prisoner  shall,  at  the  time  of 
subscribing  the  said  petition,  du- 
ly execute  a  conveyance  and  as- 
siofnmeDt  to  the  provisional  as- 
signee of  the  said  Court,  in  such 
form  as  is  to  this  act  annexed,  of 
all  the  estate,  right,  title,  interest, 
and  trust  of  such  prisoner,  in  and 
to  all  the  real  and  personal  estate 
and  effects  of  such  prisoner,  both 
within  this  realm  and  abroad,  ex-* 
cept  the  wearing  apparel,  bedding, 
and  other  such  necessaries  of  such 
person,  and  his  or  her  family,  and 
the  working  tools  and  implements 
of  such  prisoner,  not  exceeding, 
in  the  whole,  the  value  of  twenty 
pounds,  and  of  all  future  estate, 
right,  title,  interest,  and  trust  of 
such  prisoner,  in  or  to  any  real  and 
personal  estate  and  effects  within 
this  realm  or  abroad,  which  such 
prisoner  may  purchase,  or  which 
may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him  or  her, 
before  he  or  she  shall  become  en- 
titled to  his  or  her  final  discharge, 
in  pursuance  of  this  act,  according 
to  the  adjudication  made  in  that 
behalf;  or  in  case  such  prisoner 
shall  obtain  his  or  her  discharge 
from  custody,  without  adjudica- 
tion being  made  in  the  matter  of 
his  or  her  petition,  then,  before 
such  prisoner  shall  be  at  large  and 
out  of  custody;  and  of  all  debts 
due  or  growing  due  to  such  prison-  • 
er,  or  to  be  due  to  him  or  her  be- 


fore such  discharge  as  aforesud; 
which  conveyance  and  assignment, 
BO  executed  as  aforesaid,  in  form 
aforesaid,  shall  vest  all  the  real  and 
personal  estate  and  effects  of  such 
prisoner,  and  all  such  future  real 
and  personal  estate  and  effects  as 
aforesaid,  of  every  nature  and  kind 
whatsoever,  and  all  such  debts  as 
aforesaid,  in  the  said  provisional 
assignee;  and  the  same  shall  be 
made  subject  to  a  proviso,  that  in 
case  the  petition  of  any  such  pri- 
Eoner  shall  be  dismissed  by  the 
said  Court,  such  [conveyance  and 
assignment  shall,  from  and  after 
such  dismission,  be  null  and  void 
to  all  intents  and  purposes;  and 
the  said  Court  is  hereby  empow- 
ered to  dismiss  any  such  petition 
in  the  matter  whereof  a  final  adju- 
dication shall  not  have  been  made 
in  pursuance  of  this  act,  at  any 
time  when  it  shall  seem  fit  to  the 
said  Court  to  dismiss  the  same: 
provided  always,  that  where  in 
any  case,  by  leave  of  the  said  Court, 
any  amendment  shall,  be  made  in 
any  such  petition,  or  an  amended 
petition  shall  be  filed  as  of  the 
date  of  the  original  petition,  which 
the  said  Court  is  hereby  empow- 
ered to  do  and  authorize,  without 
dfsmissing  such  original  petition, 
the  assignment  and  conveyance 
executed  in  'such  case  shall  not 
thereby   be   affected,    but    shall 
stand   good   to    all   intents  and 
purposes,   notwithstanding    such 
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WUde^  Seijt.,  for  the  plaintiffs,  contendedi  that  the  as- 
signment was  valid,  and  continued  in  force,  notwithstand- 
ing the  death  of  the  insolvent,  as  the  statute  would  not 
take  away  what  had  been  once  rested. 

Taddy^  Serjt. — The  discharge  of  the  insolvent  from  his 
debts,  so  far  as  his  person  is  concerned,  is  the  only  consi- 
deration for  the  assignment;  and  if  he  dies  before  that  dis- 
charge takes  place,  the  whole  thing  fails.  This  construc- 
tion appears  to  be  the  regular  one  by  analogy  to  the  sta- 
tutes concerning  bankrupts.  The  stat.  1  Jac.  1,  c.  15,  s. 
17,  enacted,  that  if  a  bankrupt  died  before  distribution, 
the  Commissioners  might  nevertheless  proceed  in  execu- 
tion concerning  hu  goods,  &c.  in  such  sort,  as  they  might 
have  done  if  he  had  been  living.  By  the  statutes  relating 
to  insolvents,  passed  previously  to  the  1  Geo.  4(a),  the  in- 
solvent was  not  to  execute  the  assignment  till  the  order 
was  made  for  his  discharge.  The  adjudication  of  dis- 
charge is  the  foundation  of  the  proceedings ;  and  as  that 
could  not  take  place  here,  the  whole  of  the  proceedings 
must  fall.  Then,  again,  the  57th  section  seems  to  contem- 
plate the  event  of  death,  and  to  give  a  different  remedy 
to  that  which  is  here  contended  for,  vix.  by  enabling  a 
judgment  to  be  entered  up  against  the  party.  Now  this 
could  not  be  against  him  as  an  insolvent,  because  a  judg- 
ment is  against  the  person,  and  the  person  of  the  insolvent 
b  protected.  That  section  provides,  that,  before  any  adju- 
dication, the  prisoner  shall  execute  a  warrant  of  attorney  to 
confess  judgment  for  the  amount  of  the  debt  contained  in 
the  schedule;  and  the  Court  may  permit  execution  to  be 
taken  out  thereupon,  when  the  insolvent  is  of  ability  to  pay, 
or  is  dead,  leaving  assets. 


amendment  or  amended  petition  above  section,  is  given  in  a  Sche- 

80  filed  as  aforesaid/*  dule  to  the  act. 

The  "  Form  of  Conveyance  and         (a;  53  Geo.  3,  c.  102;  54  Geo. 

AMignment,''  alladed  to  in  the  3,  c.  28;  56  Geo.  3,  c.  102. 
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Best,  C.  J.  — ABsume,  for  a  moment,  that  this  is  an  as- 
signment without  consideration,  yet,  unless  my  brother 
Toddy  proves  that  his  client  purchased  for  a  valuable 
consideration,  it  is  good  as  against  him.  But  I  take  the 
law  to  be  this,  upon  the  words  of  this  statute,  and  in 
comparison  with  the  other  statutes,  that  the  asttgnment 
takes  effect  absolutely  on  the  presentation  of  the  petition, 
except  in  the  case  particularly  mentioned  and  excepted*  It 
seems  that  the  Legislature  found  that  they  had  done 
wrong  in  allowing  the  assignment  to  be  made  at  the  time 
of  the  discharge.  No  doubt  they  found  that  a  great  deal 
of  property  was  conveyed  away  after  the  insolvent  came 
into  prison.  The  late  statutes,  therefore,  alter  the  law 
in  that  respect;  and  it  appears  to  me,  that  the  assignment 
operates  in  every  event  but  one,  and  that  b  specially  stat- 
ed in  the  proviso  itself,  on  the  principle — "  Expressio 
unius  est  exclusio  alteriusJ" — The  words  are,  "  which  coa- 
yeyanoe  and  assignment,  so  executed  as  aforesaid,  in  form 
aforesaid,  shall  vest  all  the  real  and  pergonal  estate  and  ef- 
fects of  such  prisoner,"  &c.  **  in  the  said  provisional  as- 
signee, and  the  same  shall  be  made  subject  to  a  proviso, 
that,  in  case  the  petition  of  any  such  prisoner  shall  be  dis- 
missed by  the  said  Court,  such  conveyance  and  assignment 
shall,  from  and  after  such  dismission,  be  null  and  void  to  all 
intents  and  purposes.** 

With  respect  to  section  57,  it  appears  to  me,  that  that 
section  has  nothing  to  do  with  the  property  the  msolvent 
had  at  the  time  of  his  discbarge.  The  object  of  that  sec- 
tion is  to  make  him  do  justice  afterwards,  and  to  get  hold  of 
property  subsequently  acquired,  which  property  can  only 
be  obtained  if  he  lives  to  get  discharged.  I  do  not  think 
that  the  statute  of  Jac.  1  has  any  direct  relation  to  this 
point,  as  that  was  made  in  the  imperfect  state  of  the  law. 
I  am  decidedly  of  opinion,  that  this  proviso  must  be  con- 
strued most  liberally  towards  the  creditor,  otherwise 
these  acts  of  Parliament  for  the  discharge  of  insolvent  debt- 
ors would  be  much  more  injurious  than  beneficial  to  the 
public. 
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The  amount  of  damages  was  afterwards  referred. 
WiUe,  Serjt.5  and  KeUy^  for  the  plaintiffs. 
Taddy^  Seijt.,  for  the  defendant. 

[Attomies — Galsworthy,  and  Kinder  J] 


In  the  ensuing  Michaehnas  Term^  Taddy,  Serjt.,  moved 
for  a  nonsuit^  but  the  Court  refused  a  rule. 

See  1  Moore  &  Payne's  Rep.  p.  19. 


Phillips  v.  Hartley.  Oct.  3rd. 

Use  and  occupation,  on  the  following  agreement:  A  document  by 

"Memorandum  of  an  agreement  for  a  lease,  made  &c.  ^g^^t,  andJB. 

between,  &c. ;  viz.  A.  Phillips  agrees  to  grant,  and  A.  Hart-  ^  '*^*».  *  ^®"® 

ley  agrees  to  take,  a  lease  of  &c.  for  &c«  at  the  yearly  rent,  mises  for  a  cer- 

p       «        o      „  tain  term,  at  a 

ac  &C.  CKC  certain  yearly 

No  lease  had  been  prepared ;  but  the  defendant  had  oc-  ^^{iered^ 
cupied  during  the  term  under  the  paper  in  question.  It  merely  a«  an 
was  stamped  with  an  agreement  stamp.  requiring  a 

lease  stamp, 
although  no 

wade,  Serjt.,  for  the  defendant,  submitted,  that  this  Jf.'^^andB. 
was  itself  a  lease,  and  required  a  lease  stamp.    The  words  JS^^J^ok"^"* 
are  immaterial;  the  question  is,  whether  it  is  an  instru-  the  term  under 
ment  merely  preparatory  to  another,  or  is  itself  to  regulate  ^^  ^j^  the 
the  holding;  many  things  are  to  be  done  under  it  before  U|"{,*****^** 
the  commencement  of  the  term.    Nothing  is  said  about     Anadminia- 

trator  cmsi  /«#• 

the  time  when  a  lease  is  to  be  prepared,  or  by  whom,  or  tamtmo  mmt*^, 
what  covenants  it  is  to  have;  but  here  are  all  the  particu-  ^^  ^f^ 
lars  of  the  tenancy  in  this  specific  paper;  and  in  point  of  JJ*"*"^*^^ 
fact,  the  premises  have  been  enjoyed  under  it  during  the 
whole  of  the^term. 

r.  Lawes,  Serjt. — The  instrument  is  merely  executory. 


Phillips 
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whether  we  look  at  the  words  or  the  intention  of  the  par- 
ties. It  is  ''memorandum  of  agreement ybr  a  lease,"  not 
'v^""  **  agreement  of  a.  lease;"  then  "  A.H.  agrees  to  take,**  not 
Hautlet.  «  to*M"  a  lease,  &c.  If  there  is  nothing  micertain  in  the 
language  of  the  instrument,  it  must  have  its  fair  construc- 
tion, and  be  taken  as  an  agreement  only. 

Best,  C.  J. — I  think  it  is  only  an  agreement  for  a  lease, 
no  present  interest  passes. 

Wilde,  Serjt. — It  is  not  necessary  that  the  interest 
should  be  present,  the  question  is,  whether  an  interest  is 
to  pass.  A  lease  may  commence  in/uturo,  and  if  at  Mid- 
summer an  interest  passed,  that  will  be  sufficient.  It  is 
clear  the  parties  took  some  interest  under  this  paper. 

Best,  C.  J. — I  think  it  does  not  confer  any  present  in- 
terest; I  think  the  lessor  might  have  turned  the  defendant 
out  the  next  day,  and  all  he  could  have  got  would  have 
been  by  a  suit  in  a  Court  of  Equity. 

The  agreement  was  received  in  evidence,  and  the  case 
went  on;  the  plaintiff  was  administrator  with  the  will  an- 
nexed. The  date  of  the  administration  was  the  I2fh  Fe- 
bruary, 1827.  The  declaration  was  of  Hilary  Term,  1827, 
which  commenced  on  the  SSrd  of  January,  and  ended  on 
the  12th  of  February. 

Wilde,  Serjt.,  submitted,  that  the  plaintiff  must  be  non- 
suited. The  declaration,  being  intitled  of  the  Term  gene- 
rally, has  relation  to  the  first  day,  viz.  the  23rd  of  January; 
and  the  administration  was  not  granted  till  the  month  of 
February.  An  administrator  cannot  declare  before  ad- 
ministration granted.  His  title  commences  with  such  grant, 
and  is  not  like  that  of  an  executor,  which  relates  back  to 
the  date  of  the  will. 
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F.  Lowes i  Seijt. — I  submit  that  an  administrator  cum 

testamento  annexo  stands  in  the  situation  of  the  executor 

who  has  renounced.  v. 

Hartley. 

Wilde^  Serjt. — His  authority  comes  from  the  law  in  tlie 
same  way  as  that  of  any  other  administrator. 

Best,  C.  J. — ^I  think  it  is  so  (a). 

The  case  was  afterwards-  referred. 

F.  Lowes f  Serjt,  and  Chitty^  for  the  plaintiff. 

Wilde,  Serjt.  for  the  defendant. 

[Attomie»— Co//n>r4-  Co.,  and  Htnrdwick.] 

(•)  In  Wtmkford  ▼.  Wankfard,  tator/'  &&, "  but  an  administrator 

PmnfSj  J.y  said,  "That  an  execu-  cannot  act  before  letters  of  admi- 

tor  is  a  complete  executor  as  to  nistration  granted  to  bim."  1  Salk. 

erery  intent  but  bringing  of  ae-  301. 

tioasy  before  probate,  lo  that  he  See  also  the  next  case  of  7*Aomp- 

may  release  a  debt  due  to  the  tea-  mm  ▼.  Reynolds  and  Another. 


Thompson  r.  Reynolds  and  Another.  ^  ,  ^  . 

Oct,  4th. 

JiEPLEVIN. — The  declaration  commenced  as  follows:  ^  plaintiff  sued 
James  Reynolds,  and  Henry  Holland  DufBll^  the  defend-  »» executor,  and 

...  _  T     1.       rr»»_  ^"  bis  declara- 

ants  m  this  suit,  were  summoned  to  answer  Joshua  1  nomp-  tion  made  pro- 
son,  the  plaintiff  in  this  suit,  and  executor  of  the  last  will  J^JJ  tLuLln ta- 
amdtestament  of  John  Fisher,  deceased,  of  a  plea— Where-  ^  *"  the  usual 

"  "^  form,  which 

fore  &c.  &c.  Profert  was  made  in  the  usual  manner,  viz. —  states  **  where- 
And  the  said  plaintiff  brings  into  Court  here  the  letters  testa-  the  Coun^here^ 
metdary  of  the  said  John  Fisher  deceased,  whereby  it  ap-  JJ*^VjJu£ll*!?'*^ 
pears  to  the  Court  here,  that  the  said  plaintiff  is  executor  &c.    The  de- 

'^  *  x-  a/  fcndantdldnot 

demand  oytr, 
but  pleaded  tbrit 
thepbintiff  nerer  was  nor  is  executor  **  in  manner  and  form"  as  alleged  in  the  declaration.  The 
plaintiff'  replied  Uiat  be  was,  and  continued  to  be  executor  in  manner  and  form,  &c.  Held,  that  the 
plaindff  might  recover  on  this  isiue,  altbou^  he  had  not  taken  probate  till  some  montha  after  the 
Miration. 
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of  the  last  will  and  testament  of  the  said  John  Fisher^  and 
hath  execution  thereof,  &c. 

There  were  several  avowries,  and  a  plea  in  the  following 
form,  viz. :  *^  that  the  plaintiff,  suing  as  executor  sis  afore- 
said, ought  not  to  have  or  maintain  his  aforesaid  action 
against  the  defendants,  because  they  say  that  the  plaintiff 
never  was  nor  is  the  executor  of  the  last  will  and  testament 
of  the  said  John  Fisher  deceased,  in  manner  and  form  as 
the  said  plaintiff  hath  above,  in  his  said  declaration,  in 
that  behalf  alleged:* 

To  this  plea  the  plaintiff  replied,  that  he  **  by  reason 
of  any  thing  by  the  defendants  in  that  plea  alleged,  ought 
not  to  be  barred  from  having  and  maintaining  his  afore- 
said action  agai^ist  them,  because  he  saith,  that  he  at  the 
time  of  the  commencement  of  this  suit  was,  and  from  ihenee 
hitherto  hath  been,  and  still  is,  executor  of  the  last  vrill 
and  testament  of  the  said  John  Fisher  deceased,  in*  mem- 
ner  and  form  as  he  the  said  plaintiff  hath.above,  in  his  said 
declaration,  in  that  behalf  alleged." 

The  declaration  was  of  Hilary  Term,  and  it  appeared, 
that  the  plaintiff  had  not  proved  the  will  till  the  6th  of 
July  following* 

Wilde,  Serjt.,  for  the  defendants,  submitted  that  the 
plaintiff  ought  to  be  nonsuited.  An  executor  cannot  de- 
clare before  probate.  How  is  a  defendant  to  know  whe- 
ther a  plaintiff  is  clothed  with  the  character  of  executor, 
unless  he  has  taken  out  probate.  A  plaintiff  must  make 
profert ;  and  the  necessity  of  doing  that  shews,  that  the 
probate  should  be  obtained  before  the  time  when  profert 
is  made.  The  will  being  a  will  of  personalty,  the  only  title 
of  the  executor  is  by  the  probate.  The  record  of  the 
Ecclesiastical  Court^is  the  only  evidence  of  executorship. 

Best,  C.  J. — How  is  the  objection  to  be  taken  advan- 
tage of? 
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WUde,  Seijt. — ^I  apprehend   the  defendants   can  only         1827. 
deny  that  the  plaintiff  filkd  the  character  of  executor.  "    "  ^^^ 


Spatdtie,  Serjt,  for  the  plaintiff. — ^They  should  have 
demanded  oyer  of  the  probate. 

Ckitiy,  contra. — It  is  true  that  the  defendants  may  de- 
mand oyer,  but  they  have  no  means  of  enforcing  that  de- 
mand. They  can  only  search,  to  ascertain  if  probate  has 
been  granted ;  and  in  this  case  we  have  done  that.  The 
words  of  the  issue  are,  that  the  plaintiff  ''never  was,  nor 
is,  executor"  of  Fisher,  "in  manner  and  form"  as  in  the 
declaration  alleged.  Now,  what  is  the  manner  and  form  in 
which  that  allegation  is  made?  It  is  this,  viz.  that  it  ap- 
pears by  the  probate ;  whereas,  at  the  time  of  the  allegation, 
Aere  was  no  probate  in  existence.  The  executor's  title 
is  derived  only  from  the  probate.  In  the  3  T.  R.  it  is 
said  (a),  that  the  mere  production  of  the  probate  is  an 
answer  to  a  charge  of  having  forged  the  will  to  which 
it  rektea.  When  a  plaintiff  declares,  he  must  have  a  com- 
plete cause  of  action,  which  this  plaintiff  had  not,  and 
therefore  he  must  be  called. 

Sptmkie,  Seijt. — ^There  is  a  fallacy  in  the  arguments  on 
the  part  of  the  defendants.  My  friends  assume  that  the 
plaintiff,  as  executor,  derives  his  title  from  the  probate, 
whereas  in  fact  it  is  from  the  will  itself,  from  the  appoint- 
ment of  the  testator,  that  he  has  his'authority.    The  pro« 


(«)  Arguendo  in  Allen  v.  Dun-  <Uctmeut  for  foi^g  a  will,  the 

liv,  3  T.  R.  125,  on  the  autho-  probate  unrepealed  is  not  conclu- 

riCy  of  Rex  v.  Vincent,  1  Strange,  uve  evidence  of  its  validity,  so  as 

481.    However,  on  this  point  the  to  bar  the  prosecution.    This  case 

etae  of  Rex  v.  Buttery,  Russell  expressly  overrules  that  of  Rex  y. 

k  Ryan,  342,  determined  in  the  Vincent,  above  alluded  to. 
year  1818,  decided,  that  on  an  in- 


0. 

Rbtnolds. 


Thompson 

V, 

Rbtnolds. 
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bate  is  not  produced  as  the  executor's  title^  but  merely  as 
the  evidence  of  it  (a). 

Best,  C.  J.  was  of  opinion^  that  the  plaintiff  would  be 
entitled  to  a  verdict  on  the  special  plea  (6). 

The  case  was  then  gone  into,  and  the  plaintiff  had  a 
verdict  on  the  plea  above-mentioned,  and  the  defendants 
on  the  avowries. 


(a)  In  the  case  of  SnUth  v.  Mills, 
1 T.  R  480,  it  18  said  that,  "  an  ex- 
ecutor does  not  derive  his  title  un- 
der the  probate,  but  under  the 
will ;  the  probate  is  only  evidence 
of  his  right,  and  is  necessary  to 
enable  him  to  sue;  but  he  way  re- 
lease before  probate."  And  in  the 
ease  of  Rex  v.  Netherteal,  4  T.  R. 
268,  Lord  Kenyan  says,  "  that  no- 
thing but  the  probate,  or  letters  of 
administration,  with  the  ^11  an- 
nexed, is  legal  evidence  of  a  will 
in  all  questions  respecting  person- 
alty." 

(6)  As  to  the  power  of  an  exe- 
cutor before  probate,  in  Gomyn's 
Dig.  tit.  Administration,  B.  9, 
it  is^  said,  that  an  executor  may 
commence  an  action  before  pro- 
bate, though  he  shall  not  declare; 
and  reference  is  made  to  the 
case  of  Wmnkford  v.  Wankfoni, 
1  Salk.  299;  and  upon  looking 
into  that  case  it  appears  that  the 
distinction  is  made  because  "when 
he  comes  to  declare,  he  roust  pro- 
duce inCourt  the  letters  testamen- 
tary;" and  it  is  added,  "the  rea- 
son why  an  executor  cannot  go  on 
before  probate  is,  for  the  enforc- 
ing of  probates,  as  is  said  in  Button 


31,  because,  upon  probate,  there 
are  inventories  exhibited,  and 
other  acts  done  by  the  executor, 
which  are  tot  the  benefit  of  the 
creditors  of  the  testator." 

In  Hen8loe*$  case,  9  Co.  38  a. 
it  is  sud,  "Les  executors  ontloor 
title  per  le  testament  que  est  tem- 
poral, &c.  quel  testament  est  com- 
pleat  quant  a  touts  biens  et  cha- 
teaux in  possession  et  reversion," 
&c.  "  Mes  quant  a  suer  des  ac- 
tions in  les  Courts  le  Roy  les  judges 
ne  admittont  les  executors  a  suer 
per  choses  in  actions  siuon  que 
ils  monstront  le  testament  dae- 
ment  prove  desouth  seal  del  or- 
dinary : " — ^Thecase  of  Dmuomft  v. 
Walter,  3  Lev.  57,  decides,  that, 
if  an  executor  arrest  a  man  before 
probate,  and  afterwards  prove  the 
will,  it  is  good  by  relation  between 
(he  parties;  but  not  as  agunst 
strangers. '  And  in  the  report  of 
the  same  case,  in  1  Vent.  370,  it  is 
8ud,  "Where  an  executor  brings 
an  action  befbre  probate,  yet,  if 
he  shews  the  probate  upon  the  de" 
elaration,  it  is  well  enough." 

See  also  the  case  of  Smith  v. 
Mills,  1  T.  R.  480,  before  cited  in 
note  (a). 
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SpanUe,  Serjt.^  and  Lee,  for  the  plaintiff. 

Wilde,  Serjt.,  and  Chitiy,  for  the  defendants.  Thompson 

[Attornies— iViW,  and  OWm]. 


r. 
Rbtnolds. 


Adjourned  Sittings  in  London,  ccfler  Trinity 
Term,  1827. 

BEFORE  LORD  CHIEF  JUSTICE  BB8T. 


Morrison  and  Another  «•  Lbnnard.  On.  9f A. 

Covenant  on  an  indenture  of  apprenticeship.    The  Though  the 
apprentice  was  called  as  a  witness.   He  was  both  deaf  and  roSJnga^dcaf 
dumb.  An  interpreter  was  sworn,  who  put  questions  to  the  *"**  ^"""**  '*'*• 

^  '  r       T  „gg,  by  means 

witness  by  signs  made  with  his  fingers,  and  was  answered  of  signs  made 

by  the  witness  in  the  same  mode.     The  interpreter  said,  bamoder?^"' 

that  he  spelt  every  word  to  the  witness  completely.  i!S*ca*'uaf  cases 

It  appeared  that  the  witness  was  able  to  write.  yet,  where  the 

witness  can 
write,  wmWe 

Best,  C.  J.,  observed.— I  have  been  doubting  whether,  ^I'biftrMo* 
as  this  lad  can  write,  we  ought  not  to  make  him  write  his  ^^^^  ^»™  ''"•^ 

1        »    1        1 1    ^"  answers  to 

answers,  ^re  are  bound  to  adopt  the  best  mode.  I  should  the  questions 
certainly  receive  the  present  mode  of  interpreting,  even  in  ^"*" 
a  capital  case ;  but  I  think,  when  the  witness  can  write,  that 
is  a  more  certain  mode. 

Verdict  for  the  plaintiffs. 

Wilde,  Serjt.,  and  Busby^  for  the  plaintiiFs. 
Andrews,  Serjt.,  for  the  defendant. 

[Attornies— H(M2am,  and  V%neent.\ 
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Oct.  Qth.  Richardson  «•  Webster,  Bart. 

AmcrcCT  ftir-      ASSUMPSIT  for  toods  sold  and  delivered. 

nished  ribandi  ^ 

toapenoB  who  The  plaintiff  was  a  mercer,  residing  at  Chichester,  in 
^theKpKMo^  Sussex,  and  the  demand  was  for  the  price  of  a  quantity  of 
utioD  of  a  city    ribands  furnished  by  him  for  the  use  of  the  defendant  at 

iDParluuawiiti  "^ 

the  ribands  the  time  of  the  general  election  in  the  year  18S5,  the  de- 
uMd  uprMents  feudaut  being  then  a  candidate  to  represent  Chichester  in 
forToten;the     Parliament, 

mercer  was 

binoieif  a  Toter,  One  of  the  defendant's  committee  proved,  that,  after  the 
orders  for  some  election  WHS  proclaimed,  he,  by  the  desire  of  the  defend- 
fiom*thcaittS-    *°'»  Ordered  the  ribands  in  question  of  the  plaintiff,  at  his 

date  himself,  in  shop;  and  that  afterwards,  the  plaintiff,  who  was  himself 
his  committee 

room,  but  was  a  voter,  attended  at  a  meeting  of  the  committee,  at  which 

w^t^porpose  ^^^  defendant  himself  gave  him  an  order  for  ribands,  but 

ed-^H*id1!hT  ^^^  not  Say  for  what  purpose  they  were  wanted.     Itap- 

hewasentiUed  peared  that  in  fact  they  were  very  generally  distributed, 

price  of  then-  being  partly  given  to  voters,  partly  to  a  set  of  persons 

^^dZT^  called  White  Boys,  (some  of  whom  were  also  voters),  and 

withstanding  partly  to  ladies;  on  some  occasions  they  were  iriven  to  any 

the  provisions  of  *^        •'  '  J  ^  J 

the  Stat.  7  &  8    person  who  asked  for  them ;  and  a  part  of  them  was  used 
'  >^  '         for  the  decoration  of  the  Golden  Fleece,  which  was  the 
sign  of  the  inn  at  which  the  committee  met. 

Taddy,  Serjt.,  for  the  defendant,  contended,  that, 
upon  the  words  of  the  statute  7  &  8  W.  3,  c.  4,  the 
contract  was  illegal,  and  the  plaintiff  could  not  recover. 
The  words  of  the  statute  are  very  general;  viz.  that  no 
person  or  persons  to  be  elected  to  serve  in  Parliament  for 
any  county,  &c.  after  the  teste  of  the  writ,  &c.,  or  after  any 
such  place  becomes  vacant,  shall  by  himself  or  themselves, 
or  by  any  other  ways  or  means  on  his  or  their  behalf,  or 
at  his  or  their  charge,  before  his  or  their  election,  directly 
or  indirectly  give,  present,  or  allow  to  any  person  or  persons 
having  voice  or  vote  in  such  election  any  money,  meat, 
drink,  entertainment,  or  provision,  or  make  any  present 


Richardson 
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gift,  reward,  or  entertainment  to  or  for  any  such  person  or        1527. 
persons,  or  to  or  for  the  use,  adrflntage,  benefit,  employ- 
ment, profit,  or  preferment  of  any  such  person  or  persons, 
in  order  to  be  elected,  or  for  being  elected  to  serve  in  Par-     Webster. 
liunent,"  &c. 

Best,  C.  J, — ^As  far  as  the  ribands  for  the  voters  are 
ooneemedy  that  will  be  an  answer  to  the  action. 

Toddy t  Serjt. — ^Then  the  remainder  cannot  be  distin- 
goisbed:  the  contract  itself  is  void,  the  order  is  a  joint  or- 
der, and  cannot  be  good  for  part  and  bad  for  part  It  is 
impossible  to  divide  an  illegal  contract.  If  it  was  for  ri- 
bands for  the  voters,  the  subsequent  disposal  of  part  of 
them  in  a  different  way  will  not  alter  it.  This  is  clearly 
an  illegal  contract,  if  the  plaintiff  was  at  all  aware  of  the 
purpose  for  which  they  were  wanted.  He  cited  Ribbans 
V.  Cricket  and  Another  (a). . 

Ruuell,  Serjt,  for  the  plaintiff. — ^Tbat  was  not  the  case 
of  any  thing  sent  to  the  candidate,  but  the  case  of  a  con- 
tract by  an  innkeeper  to  supply  voters  with  provisions. 

Bbst,  C.  J.^--I  do  not  think  there  is  enoagh,  upon  this 
evidence,  to  shew  that  the  plaintiff  furnished  the  ribands 
expressly  to  be  usQd  for  an  illegal  purpose* 

Tuddy,  SejQt.— It  is  for  the  Jury  to  say,  whether  the 
plaintiff  did  not  know  that  the  ribands  were  to  be  used  by 
voters.  I  submit  that  be  mu^t  have  known  it,  as  he  was 
himsdf  a  voter,  and  received  orders  for  them  in  the  defend- 
ant's committee  room. 


(«)  I  Bos.  &  P.  264.  This  cai&e  after  the  teste  of  the  writ,  an  inn- 
decides,  that,  it  bong  eentrary  to  keeper  cannot  recover  against  a 
7  &  8  W.  3,  c.  4,  for  a  candidate  candidate  for  provisions  so  fur- 
to  famish  provisions  to  any  voters  nished  at  his  request. 

VOL.  III.  K 


Richardson 
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B^Ty  C  J.J  (tp  the  Jvy).-T-Tbe  question  for  you,  is, 
whetbex  the  pla^iti^  knew  that  ^e«e  ribands  weceoi4ered 
v.  for  the  jHirpos^  of  distributiqn  Among  ttye  voter,s  ;  for  if  he 

EBSTER.  ^^^  j^^^^  ^^  entitled  to  recover.  If  thece  were  no  oiker 
purpose  to  which  ribands  could  be  applied,  that  would  be 
cogent  evidence  of  their  being  supplied  solely  for  thiii  pur- 
pose. But  there  were  several  other  purposes^  as  the  de- 
coration of  the  sign,  &c..  I  cannot  find,  upon  the  evidence, 
that  the  plaintiff  was  ever  told  that  these  ribands  were  to 
be  used  for  an  illegal  purpose.  If  you  think  that  he  did 
know  it,  then  you  will  find  your  verdict  for  the  defendant* 
But  it  seems  to  me,  if  you  believe  the  evidence,  that  ypur 
verdict  must  be  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages  21/.  5s. 

Russellf  Serjt.,  and  KeUy,  for  the  plaintiff.   . 
Taddfff  Serjt.,  for  the  defendant. 

[Attornies — Ellis  Sr  B,,  and  Capron  jr  Co.'} 


Oct.  iotK>      Rains  and  Another,  Assignees  of  EyelVn,  a  Bankrupt^  r. 

Storry; 

A.  applied  to  B.  ASSUMPSIT  for  goods  sold  and  delivered. 
asked  for  a  refer-       The  bankrupt's  traveller  received  an  order  for  goods 
fmedWmtoC;  ^^^^  *  '^''^-  Stokct*,  he  toId  her  the  prices,  but  asked  fier 
c,  on  being ap-  for  a  reference;  she  referiled  to  the  defendant.    Th6  tra- 
quired  the  veller  Went  to  the  defendant,  and  told  faim  that  Mrs.  S.  had 

oISer,"and  on      Ordered  goods,  but  that  he  would  not  send  them  without 

what  terms  the  « 

goods  were  to 

be  furnished ;  and  on  being  told,  said  "  Tou  may  send  them,  and  Fll  take  care  that  they  are  paid 
far  at  the  time"  He  was  afterwards  written  to,  to  accept  a  bill  for  the  amount;  to  which  he  repUed» 
that  he  was  not  in  the  habit  of  accepting  bills,  but  that  the  money  toould  he  paid  when  due.  After 
this  B.  the  seller  wrote  to  C.  about  the  goods,  and  spoke  of  them  in  his  letter  as  goods  which  C.  had 
** guaranteed ,-"  and  the  aUorney  of  B.'&  assigneei  (when  he  had  become- bankrupt)  wrote  to  A.  fiir 
the  money,  and  threatened  process;  but  this  letter  was  a  circaiar,  written  in  pursuance  of  a  list 
made  out  for  him  by  B.,  and  without  any  knowledge  of  the  circumstances  under  which  the  debt  was 
contracted:  Held,  that  on  this  e^denoe  C.  was  not  primarily  liable,,  but  kjniy  as  a  guarantor  of  the 
debt  of  A. 
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bis  authority.  The  defendant  inqtdred  as  to  the  amoont 
of  the  order,  and  was  told  about  18/.  He  asked,  if  it 
would  exceed  901.,  and  was  answered  in  the  negative.  He 
asked  if  thatwas  sofficienttogivv  bera  '^fairish  start/*  and 
was  told  by  the  traveller  that  in:  his  opinien  it  was.  He 
then  Bade  inquiry  as  to  tbe  terms,  and  was  toM  four  montiis 
credity  or  S^  per  cent,  disoount  for  cash.  He  then  said, 
*'  You  may  send  them,  and  FU  take  care  ike  money  shall 
be  paid  at  the  iifne"  The  traveller  asked  whether  he 
might  send  any  more,  if  Mrs.  S.  should  want  them.  To 
which  the  defendantreplied, ''  i\ot  without  letting  meknow.** 
A  letter  was  soon  afterwards  written  to  the  defendant,  re* 
questing  him  to  accept  a  bill  for  the  amount  of  the  order; 
to  which  he  returned  for  answer  that  he  was  not  in  the 
habit  of  accepting  bills,  but  that  the  money  would  be  paid 
when  due. 

E.  Lowes,  Serjt.,  for  the  defendant,  submitted,  that,  on 
the  evidence,  there  was  no  case  for  the  Jury,  as  the  order 
was  given  by  Mrs.  Stoker,  and  not  by  the  defendant. 

Best,  C.  J. — ^The  decisions  on  the  subject  run  very  fine; 
but  there  is  the  letter,  and  my  doubt  is,  ndiether  that  let- 
ter does  not  apply  itself  to  the  by-gone  contract,  and  make 
a  good  consideration. 

£•  Lasses,  Serjt.,  referred  to  the  case  oS  Mines  v.  Seul- 
tkarpe  (a). 

Best,  C.  J. — ^Theq  is-  not  this  a  direct  undertaking  by 
the  defendant? 


(s)  2  Camp.  215.  This  case  de-      declaratiop  by  the  seller  agunst 
cid«s,Uat  if  a  person,  by  a  written     Mm  must  be  special  on  thegua- 
gwiantie»  uodertakfi  if)  another     cantie£  avvd  assaroput  for  goods 
to  answer    for  (be  payment  of     8oU»  will  aot  bc^  sufficient, 
^oods  to  be  aaot  to  a  third,  the 

k2 
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E.  Lawesy  Serjt., — I  submit  not.  Mm.  Stoker  giVeaihe 
order^  and  upon  that  she  becomes  liable  immedmtely;.  .'but 
the  traveller  says,  very  prudently,  I  will  not  execute:  the 
order  immediatiely,  nor  until  you  cui  Dcier  me;tD  BOitiebody 
else.  .  The  rtde  laid  down  in  the  eaiie  of  Matron  v.  Whof 
ram  (a),  is,  that  if  the  person,  foitlrbose  use  she  gboda  aire 
famished,  be  liable  at  dl,  any  proiiiiseby  a  third  per»n  to 
pay  for  them  mast  be  in  writing. 

Best,  C.  J. — If  you  shew  that  any  credit  was  given  to 
Mrs.  Stoker,  you  will  bring  your  case  within  that  of  A#at* 
son  V.  Wbaram.  At  present,  I  do  not  think  you  are  with- 
in that  ease.  If  you  will  Aitm  that  a  faiBl  of  parcels  was  sent 
to  Mrs.  Stoker,  I  will  nonsuit  the  plainti£ 

For  the  defendant,  several  letters  were  then  put  in.  The 
first  was  from  the  attorney  for  the  plaintiff,  addressed  to 
Mrs.  Stoker,  requiring  payment  hy  a  certain  day,  and 
threatening  proceedings  if  the  account. was  n6t  then  settled. 

The  second  was  from  the  bankrupt  to  tlie  defendant, 
saying,  amongst  other  things,  **  the  goods  you  guaranteed 
to  Mrs.  Stoker,  have  been  delivered/'  &c 

The  third  was  from  the  same  to  the  same,  stating:  ''I 
once  more  write  respecting  my  account,  which  you  gua- 
ranteed to  me,"  &c. 

Wilde.,  Serjt.i  for  the  plaintiff.—The  evidence  h  Of  an 
original  credit  to  the  defendant.  Your  Lordship  will  not 
hold  that  a  tradesman  is  to  lose  his  demand  by  speaking 
of  a  thing  as  a  guarantiee  when,  in  point  of  law  it  is  not 
so.  The  question  must  be  decided  upon  that  which  took 
place  before  the  order  was  executed,  and  upon  the  fulfil- 


'  («)  2  T.  B.  80.    In  iWa  dArfe  H  "  If  you  do  not  know  bim,  you 

was   decided,    that'  AMlioAjirli    ii  knowme,AndIwill4eeyoupaid;" 

tradesindh   be  induet^  ^to  wnA  yet  he  cannot  recorer  unless  sucb 

goods  on  credit  to  another  by  a  promise  were  in  writing, 
promise  made  in    these  words: 


Rains 

V, 
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meiit  of  which  that  execution  took  place.  This,  I  submit, 
18  the  proper  test.  I  am  to  shew,  that  the  defendant 
was  to  be  liable  at  all  events.  The  traveller  said,  that  he  had 
refused  to  trust  Mrs.  Stdker;  on  which  the  defendant  said,  StoaaT. 
that  he  might  send  the  goods,  and  he  woi!lId  take  care  that 
the  money  should  be  paid.  I  have  produced  the  defend- 
ant's letter,  written  soon  after  the  order,  in  consequence  of 
a  bill  having  been  drawn,  not  on  Mrs.  Stoker,  (who  it  is  now 
contended  was  liable),  but  on  the  defendant  himself.  And 
in  this  letter  the  defendant  does  not  say,  that  he  is  only 
liable  in  default  of  payment  by  Mrs.  Stoker;  but  that  the 
money  shall  be  paid  when  it  becomes  due.  .  This,  I  sub- 
mit, shews  clearly  that  the  bankrupt  treated  the  defendant 
as  the  only  per8<»i  liable  in  the  first  instance. 

The  attorney  for  the  pbonliffa  waa  thwi  called,  and 
stated  thai  the  ktter  which  he  wrote  to  Mrs.  Stoker,  was 
a  cireidar  ktter;  that  he  wrote  a  similar  letter: to  sdl  the 
persons  who  were  meatioiied  in  a  list  given  to  him  by  the 
bankrupt;  and  that  at  the.timb  he  .wrote  it,  be  knew  no- 
thing of  the  particular  circuoiBtaxiicea  under  which  the  debt 
was  contracted. 

After]J5.  La^^^  Seijt.^l^ad  observed  upon  this  evidence, 

Wildey  Serjt.,  was  about  to  commence  his  reply,  when 

Best,  C.  J.,  intimated,  th^t  he  should  call  the  plaintiff*. 

Wilde,  Serjt. — Will  your  Lordship  give  me  leave  to 
move  ? 

Best,  C.  J.— If  you  think  right  to  mo\e,  you  may. 

Nonsuit  (o). 
(«)  Naf  motion  wns  ever  made. 


CASES  AT  NISI  PRIUS, 

Wikk^  and  Andrews^  BetitB.,  wad  Kelly ,  for  the  plain- 
tifis. 

E.  LatoeSf  Serjt,,  for  the  defendant. 

[Attoraies — Parker ,  and  HornhyJ] 


Oct.  iwA.  Hubbard  ».  Jackson. 

A  biii»  which  Assumpsit  on  a  bUI  of  exchange^  dated  25th  Decem- 
by*thrdrrwer,  her^  18^,  at  three  months  afterdate,  drawn  by  one  Met- 
^aymcntV/thc  ^^''®  ^^^  ^^  accepted  by,  the  defendant,  made  payable 
acceptor,  may  to  the  drawer's  order,  and  indorsed  by  him  to  the  plainliflr. 
re-issued  by  the  Before  the  blU  became  due,  MelTiile  indorsed  it  to  a 
^J^torwiu'^^  person  named  Wallace;  but,  as  the  defendant/Jackson, 
■tiii  liable  to  jij  j^^  pj^y  Wallace  when  it  became  due,  WaUaoe  sued 
Id  such  case,  MelviUe,  who  paid  the  debt  and  costs,  and  afterwards 
brought  against  indorsed  the  bill  to  the  plaintiff,  Hubbard.  Hubbard  now 
AeiS^'of    sued  the  defendant  as  the  acceptor, 

the  drawer,  the 
acceptor  cannot 

inquire  into  the       Siorki  and  E.  Lawes,  Serjts.,  for  the  defendant,  con- 
counts  between    tended,  that  he  was  discharged  by  the  conduct  of  Melville, 

-    thelhdorsceand   th^  Jrawpr 
drawer,  nor  wiU    "^®  drawer, 
v  the  state  of  such 
*    accounts  fumbh 

*  him  with  any  fFilde,  Seijt.,  for  the  plaintiff,  submitted,  that  he  was 

still  liable.  If  a  drawer  takes  up  a  bill  because  it  is  not 
paid  by  the  acceptor,  the  bill  is  not  a  satisfied  bill,  and 
may  be  re-issued. 

The  defendant's  counsel  were  then  proceeding  to  go  into 
evidence  of  the  state  of  the  accounts  between  Hubbard 
the  plaintiff,  and  Melville  the  drawer,  to  shew  that  Hub- 
bard had  no  claim  upon  Melville,  and,  therefore,  had  no 
right  to  sue  on  this  bill,  which  he  received  from  him. 
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Best,  C.  J. — I  am  clearly  of  opinion,  that,  as  to  the 
account  between  Melville  and  Hubbard,  that  is  no  answer 
to  this  action ;  Melville  may  have  a  right  to  bring  an  action 
against  Hubbard,  to  rioter  from  him  what  he  obtains 
fromt  he  defendant.  With  respect  to  the  other  pointy  I  am 
inclined  to  d>ink  that  the  drawer,  not  being  satisfied  by 
the  acceptor,  has  a  right  to  re-is^ue  the  bill.  But  upon 
this  point  I  will  reserve  leave  for  a  motion  .to  enter  a 
nonsuit. 

Verdict  for  plaintiff,  with  leave,  ftc. 


Hubbard 

V, 

Jackson. 


fFiide,  Serjt.,  and  Kelly,  for  the  plaintiff. 
Starts  and  E.  Lawes,  Serjts.,  for  the  defendant. 
[Attoroies — Chureh  and  ffiufe.] 


Ill  tbe  ensuing  Michaelmas  Term,  Siorke,  Serjt.,  moved, 
pursuant  to  die  leave  given;  but  the  Court,  on  the  autho- 
rity of  CaUaw  v«  Lawrenee{u)  were  of  opuiion  that  the 
verdict  was  right,  and 

Refi]5;ed  a  rule. 


(€)  3 M.  & S.  <^— "  Wlifsre  ths 
drawer  of  a  bill,  payable  to  his 
own  order,  and  indorsed  by  him 
to  T.,  and  by  T.  to  B.,  upon  the 
bill  bdag  dishonoured,  paid  the 
amoiiDt  to  B  ,  M^hQ  slrack  out  bis 
own  and  T.'s  indoi^ement,  and 


returned  it  to  the  ibrawer,  imd  %ht 
draper  aftenvanb  passed  it  to  the 
plaintiff :— Held,  that  the  pluntiff 
might  recover  against  the  ac- 
ceptor .*'  See  Beck  v.  Rohley,  1 
H.B1.89,n. 


CASES  AT  NISI  PRIUjSi 


Oct.  121*.  Hall  and  Ux.  v.  White. 

In'e'iJJ'Lw^^^^  Detinue.— The  female  plaintiff  was  the  sumving 
to  a  demand       executrfx  of  the  last  wiU  and  testament  of  a  Mr.  Edward 

made  upon  an- 

other  person  of  Callaway ;  and  the  defendant  was  the  co-executor  of  a  Mr. 
•ays^That'h?'     Woolford,  who  had  been  the  co-executor  with  Mrs.  HaU 

andSlwbrin-  ^^  *®  ^^"  ^^  *®  ®**^  ^''  Cal^a^^y?  ^^  *^  dcckratibn 
duces  the  claim-  stated ,  that  the  plaintiffs^  as  such  surviving  executrix,  Ac*, 

ant  to  bring  an       ,,.  ',  iini  .11  ,.. 

action  against  delivered  to  the  defendant  certam  deeds  and  writings,  to 
toTich^kimant  ^^'^  ^^'»  of  great  value,  &c.,  to  be  re-delivered  by  the  said 
in  detinue,  ai-     defendant  to  them,  when  he  should  be  thereunto  requested. 

though  11  does  '  ^ 

not  appear  that    Yet,  that  the  Said  defendant,  although  afterwards  request- 
neraTcontroiiing  ed,  &c.,  had  not  delivered  the  said  deeds  and  writings^  or 
Sn^."*'"  ^^^^    ^y  ^^  *«*"»  *°  *®  s**d  plaintiffs,  but  stQl  unjustly  detained 
the  same  from  them.   There  was  a  sftcood  count  on  a  sup- 
posed finding  (a). 

The  defendant  pleaded,^r«/,  nan-^ietinet;  secondly ^  that 
the  plaintiffs  did  not  deliver;  and  thirdly^  that  they  were  not 
lamfxiWy  possessed  of  the  deeds,  &c.,  in  the  declaration  men- 
tioned, in  manner  atiid  form  as  they  had  complained  against 
him.  These  pleas,  conduded  to  the  country,  and  the  plain- 
tiffs in  their  replication  joined  issue  upon  them.  The  deeds 
sought  to  be  recovered  had  been  in  the  possession  of  Mr. 
Woolford,  Mrs.  HalFs  co-executor,   till  his  death;  and 
the  evidence  given  to  affect  the  defendant  consisted  prin- 
cipally of  letters,  which  he  wrote  to  Messrs.  Watson  and 
Broughton,  the  plaintiffs'  attornies,  in|  answer  to  an  ap- 
plication they  made  to  Mr.  Woolford  on  the  subject. — 
The  letters  related  to  a  proposed  interview  between  the 
defendant  and  Messrs.  Watson  and  Bfoughton,  on  the 
part  of  Mr.  Callaway,  the  son  of  the  deceased  testator. 
The  first  letter  contained  this  passage:  *'  I  have  no  objec- 
**  tion  to  submit  the  deeds  to  Mr.  Watson's  perusal,  nor  to 
'*  his  taking  extracts,"  &c.     The  second  letter  was,  inter 
alia,  as  follows : — "  At  the  proposed  interview,  you  vnll  not 

(a)  For  the  form,  see  2  Chitt.*Pl.  tit.  Detinue. 


TRINITY  TERM,  8  GEO.  IV. 

"  think  it  unreasonable,  on  my  part,  in  demanding  from 
"  your  ctient  every  possible  security ;  indeed,  I  am  sure 
'*  you  will  bear  me  out  in  such  demand:  the  security  must 
"  conabt  of  a  full  discharge  of  all  claims  whatever  on  the 
'^  estate  of  the  late  Thomas  Woolford,  drawn  up  by  my 
"  solicitor,  and  signed  by  Mr^  Callaway,  he  paying  all  ex* 
"  penses  attending  the  same,  postages,  and  every  other 
"  expense  that  I  have  been  wantonly  put  to.  And  you  will 
"  have  the  goodness  to  inform  him  that  the  deeds  will  not 
"  be  forthcoming  unless  these  conditions  be. fully  complied 
"  with ; '  and  that  he  must  come  prepared  aecordingly." 

Andrews,  Serjt.,  for  the  defendant,  submitfeed,  that, under 
die  circumstances,  he  could  not  be  charged  with  a  tori,  as 
it  did  not  appear  that  he  had  the  controlling  power  over 
the  deeds,  but  merely  that  he  had  them  tor  a  short  time, 
in  order  to  produce  them  at  a  proposed  meeting. 

BssT,  CJ. — If  the  defendant  said,  that  he  had  the 
deeds,  and  thereby,  induced  the  plaiatifTs  to  bring  their 
action  against  him,  I  shall. hold>  that  they  may  reeover 
a^nst  him,  although  the  asseition  was  a  fraud  on  his  part. 
It  appears  by  his  ktter,  that  he  did  ^o  say,  and,  there- 
fdie,  lam  of  opinion  tbaet  the  verdict  must  be  for/ the 
plaintiffs.  His  Lc^ship  then  left  it  to  the  Jury  to  give 
such  damages  as  wpuld  compel  the  defidndant  to  deliver 
up  the  deeds,  and  they  accordingly  found  their  verdiet 

For  450t  (a). 
WiUe,  Serjt,  and  Busby,  for  the  plaintiffs. 
Andrews,  Serjt.,  and  Hoti,  for  the  defendant. 

[Mtomeih-^WaitontB^sndSmiiktB.} 

(«)  The  jadgment  in  detinue  is  Com.  Digi  tit.  PUsder,  2  X.  12. 
for  the  recovery  of  the  thing  dc-  For  the  form  of  it,  see  Archb. 
t»ned,  vtl  vntortm  inde,  and  costs  $      Forms,  1 40.     ' 


CASES  AT  NISI  PRIUS, 


<*<*•  17'*.  Bi^cKMAK  e.  Simmons. 

u  Ui^^  ^  ThE>*<  count  of  the  declaration  stated,  that  Ae  defend- 
yiaaiuMX,  ibe  gut  qq^  ^,  ^^g  possessed  of,  and  wronefully  and  injuri- 
ed,  aiihuvgfa  it  oosIjT  kept  a  Certain  bull  in  a  certain  close  of  hb,  near  to 
dbeboBwasat-  ^  public  highway,  well  knowing  the  said  bull  to  be  wild 
tnctedbyacow,  ^^j  vicioaSy  and  accnstoBied  U^  attack  and  iimire  mankind ; 

ID  a  particuur  '  *' 

state,  which  the  whcreupou  it  became  hia  duty  to  take  due  and  proper 
driting  put  the  mcaus  to  oonfinc  the  said  ball,  &c.  Yet  that  the  aaid 
S^boiira^aod  d^f^^nd^i^t  so  negligently  and  improperly  conducted  hhn- 
that  the  plaintiff  self  in  that  behalf,  and  kept  and  secured  the  said  bull  in 

fint  struck  the  i  .         «.  .  ,  .  -  , 

bull  oa  the  head,  SO  carelcss,  UMufficKnt,  and  miproper  a  manner,  m  and 

I^ayfroinUie  ^P<»>  ^^  ^^1  close,  that  afterwards,  to  wit,  on  ftc,  at 

^"sembu  that  ^^  ^^  ''^  through  the  ctMrelet9metSy  negligeneey  and 

.the  owner  ofa  improper  comdmct  of  the  said  defendamt  im  thai  behalf,  the 

after  nodce  of  Said  bull  cscapcd  from  and  oot  of  the  said  dose,  and  then 

an  i^uir'  is^^  '^^  there,  with  great  force  and  violence,  attacked  and  ran 

bound  to  secure  at  and  against  the  plaintiff,  who  was  then  and  there  paasing 

it  atallerents, 

and  is  liable  in    near  the  Said  close,  and  then  and  there   batted,  threw 

par^s^b!^*      down,  and  greatly  bruised,  hurt,  and  wounded  the  said 

^'^^''^f  i;^'  pbuotiff,  &c.    By  reason  whereof,  &c.    The  ^^cmmI  count 

has  adopted  to    charged,  that  the  drfendant  did.  wrongfidly  and  injuria 

tobeiuuffident.  ously  keep  the  bull,  well  knowfiqrthatif  was  accustomed 

to  attack,  butt,  and  injure  mankind,**  and  that  while  he  so 

kept  It,  it  attacked  and  ran  at  the  phnntifi;  Itc  The  third 

count  was  very  nearly  like  the  first,  except  that  it  omitted 

all  reference  either  to  a  close  or  a  highway.    Plea — Not 

guilty. 

From  the  evidence  it  appeared,  that  the  bull  was  kept  in 
a  field  adjoining  marsh  land,  at  Tottenham,  on  which 
the  inhabitants,  at  a'certain  season  of  the  year,  had  a  right 
of  common  for  cattle.  On  the  day  of  the  injury,  the 
plaintiff,  who  was  a  cow-keeper,  tod  had  cattle  on  the 
marsh,  was  accompanied  by  a  lad,  driving  one  of  his  cows, 
in  ^  a  particular  state,"  past  the  field  in  question,  for  the 
purpose  of  taking  her  to  a  bull,  at  a  farm  a  short  distance 
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off.  Tbeie  was  only  a  shallow  ditch  between  ihe  field 
and  the  marsh.  The  defendant's  bull  ran  along  the  field 
a  short  tinie,  and  then  came  through  the  ditch,  and  went 
to  the  [daintiff 'a  cow.  The  plaintiff  struck  the  bull  on  the 
head  with  a  stick,  to  drive  him  away,  and  had  nearly 
socoeeded,  when  his  stick  broke,  and  the  bull  threw  him 
down,  and  batted  him  while  he  was  on  the  ground,  and 
broke  two  of  his  ribs.  Notice  had  been  ^ven  to  the 
defendant,  of  the  bulFs  having  run  at  a  man  previously ; 
and,  at  the  time  of  the  accidenji;,  a  strap  and  chain  were 
fitttened  round  the  neck  and  one  of  the  fore  legs  of  the 
animal;  but  they  hung  so  loosely  as  not  to  prevent  his 
ranning*  It  was  proved,  that  when  the  defendant  was 
m  treaty  for  the  bull,  he  was  told  that  he  must  be 
cautiouS)  as  it  was  very,  mischievous ;  upon  which  be  said, 
that  it  would. suit  him  all  the  better,  as  he  wanted  it  to 
turn  into  a  mead  where  he  was  annoyed  by  people  fishing, 
Asid  it  also  appeared,  that,  upon  a  gentleman  saying,  that 
he  supposed  he  would  not  turn  in  the  bull  without  giving 
notice  to  the  puldic,  the  defendant's  reply  was,  'Met  him 
give  notice  himself*" 

^Paddjff  Seijt.,  foor  the  defendant,  coi\tended  that  he 
was  not  liable,  as  the  plaintiff  had  brought  the  injury  on 
himself,  by  is  own  imprudent  conduct,  iii  attacking  the 
bull  The  question  is  not,  whether  this  bull  had  been 
at  some  time  or  other  vicious,  but  whether  the  accident, 
under  all  the  circumstances,  would  not  have  taken  place 
with  any  bull,  whether  vicious  or  not.  If  the  bull  had 
been  permitted  to  go  with  the  cow,  he  would  not  have 
touched  the  plaintiff.  The  plaintiff  has  not  been  injured 
owing  to  the  vice  of  the  bull,  as  is  charged  in  the  decla- 
ration. The  strap  and  chain  put  on  by  the  defendant 
were  notice  tp.the  public,  that  the  bull  was  vicious. 

Best,  C.  J.,  (to  the  Jury).— The  conduct  of  the  defend- 
ant, in  this  case,  has  been  m^st. gross  and  wicked,  and 
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if  death  had  eiMised,  he  would  have  beea  gailtp  of  man* 
slaughter.  The  law  odght  to  be  known.  If  a  person 
thinks  proper  to  keep  an  animal  of  thk  descrfpCaon, 
knowing  its  vidous  nature>  and  another  person  is  killed 
by  it,  it  will  be  manslaughter  in  the  owner,  if  nothing 
more;  at  all  eventSi  it  will  be  ah  aggravsated  species  of 
manslaughter.  We  ha^e  heard  much  of  sted  traps  and 
spring  guns,  but  they  are  not  so^^ruel  as  the  mode  which 
this  defendant  has  adopted  of  guarding  his  ^apposed  rights, 
and  preventing  his  neighbours  from  fishing.  It  appears, 
that  this  bull  was  not  sufficiently  secured.  If  the  plaintiff 
had  gone  where  he  had  no  right  to  go,  that  might  have 
been  an  answer  to  the  action;  but  the  &ct  is  not  so.  The 
plaintiff  had  a  right  to  be  where  he  was — he  was  in  the 
pursuit  of  bis  ordinary  business.  I  believe  bulk,  if  they 
are  not  vicious,  may  be  driven  off  by  a  man,  under  such 
drcumstances  as  those  of  this  case ;  but  that  is  for  you  to 
say.  If  you  are*  satisfied,  upim- the  whole,  that  the  injury 
occurred  from  the  vicious  nature  of  the  bull,  which  the 
defendant  knew, 'then  you  will' find  y6ur  ventiet  for  the 
plaintiff;  and  if  so,  I  think  it  is  a  case  in  which  you  are  at 
liberty  to  give  considerable  damages. 

Verdict  for  the  ptalntiff*— Damages  1051. 

Cross  and  Spaniie,  Serjts.^  and  Payne,  for  the  plaintiff. 
Toddy  and  Wilde]  Seijts.,  for  the  defendant. 
[Attornies— B.  Wkittin^ton,  and  Webb  j-  Tucker.'] 


If  one  liite  a  dog,  used  t6  bite 
sheep,  and  he  bites  a  borse,  it  is 
a^poable;  for  th^  o)vder,  after 
notice  of  the  first  mischief  done, 
should  have  destroyed  him,orkept 
lAm  from  doing  farther  injury.' 
Jenkins  v.  l\imer,  1  Ld.'Roym. 
109.  See  also  Smith  v.  Pelah,  2  Str. 
1264,  where  it  was  sdd  by  l^ee, 
C.  J.,  that  a  dog  which  has  bitten 
t  person  ought  to  be  handed ;  and 


if  he  bites  people  afterwards,  the 
owner  is  responsible,  because  he 
might  have  e^e^tually  preTeoted 
it.  See  also,  on  the  subject  of 
injuries  by  vicious  animals,  the 
cases  of  Buiendin  v.  Shafp^  Salk. 
662;  Jackson  ▼.  i^eiked,  1 M.  &  S. 
238;  Hartley  v.  Hfirriman,  1  B. 
&  A.  €20 ;  Beck  and  Ux,  v.  D^on, 
4  Camp.  1^8 ;  and  Judpe  v.X'ox,  1 
Starlt.  285. 
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HAkwooD  r.  Green.  .       ^  Qet.  \sih. 

Libel. — The  plaintiff  was  the  master  of  a  ship  called  An  officer  ia  the 
the  Jupiter,  which  was  employed,  ip^  the  tranjEqpo^t  if^i^e,  JlgM  to^mrke 
and  the  defendant  waa  a  lieu^paot  in  the  payy,  who.  had  co"™™w"|!»tion8 

^   '  '  -^  "    ^        upon  subjects, 

been  appointed  by  the  Government  as  agent. or  superin-  with  which  he 
tendant  on  board  that  ship;     The  libel  was.  contained  in  a  quainted  in  his 
letter  addressed  to  the  secretary  at  Lloyd's,  and  imputed  JicltSxcepTto 
to  the  plaintiff  misconduct  and  incapacity  in  the  manage-  theGovemment, 

1        mi  1  rt*  •!  *"*^»  therefore, 

ment  of  the  vessel.    The.  pleas  were — Ftrst,  not  guilty.;  a  letter,  written 
Secondly^  a  justification  of  the  whole  of  the  libel;   and  coffee-house, 
Thirdly  and  Fowthly,  justifications  of  particular  parts  J[^^"Vf'ih^r" 

of  it.  captain  of  a 

The  Secretary  of  Lloyd's  was  called  as  a  witness,  and  by  a  lieutenant, 
stated  that,  in  the  reading-room  tiiere,  a  notice  was  fixed  j^tendant  "on^^ 
on  a  board,  (that  being  the  usual  mode),  stating  that  the  ^^^.^'.  '^  "°^ 
letter  in  question  might  be  seen  by  the  parties  interested^  communication; 

nor  can  e\idence 
of  its  being  the 

He  was  asked  by  Wilde,  Sent,,  on  his  cross^exanrina-  P«<^ticeforpcr. 

^  '  ♦    '  sons  so  circum- 

tioiiy  whether  it  had  been  the  practice  for  officers  in  the  stanced  to  make 

_  .'       .  -r  1       1.  communications 

navy  to  make  communications  to  Lloyd  s.  to  Lloyd's,  be 

received  in  an 
<  action  for  libel 

r«Wy,  Serjt.,  objected.    If  it  was  any, part  of  the  duty  ;f;i^;'/eutr*.. 
of  an  officer  in  the  navy  to  make  such  communications,  furnishing  a  de- 

^1        .,,,..,  .  ,  .  .      ^«nce,  in  con- 

toen  It  might  be  mquired  mto ;  but  we  caniKxt  recetye  evi-  junction  with 
deuce  of  any  practice  hi  a  case  like  this.  A  commiQiicAT  stance?,' w"?n 
tioD  to  Lloyd's,  is  no  n^ore  dian  acQmnui||C4tiQn;to  wy  niitigat^<»  of  <^e 

other  coffee-house.  recovered. 

WHde^S^TjU — Lloyd>  being  the  pjace-^here  p^iwns 
assemble  who  are  connected.w^h  the  marline  ^nteres^  of 
the  country,  if  it  has  be^n  the  practice  for  officers  in. the 
navy  to  send  communications  there^.thfit  nuiy^  go  ^^r^ 
coupled  with  other  circumstances,  to  shew  quo  animo  the 
defendant  in  this  caae  acted*  
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Best^  C.  J.  — Do  you  offer  it  as  an  answer  to  the  action? 

Wildey  Serjt.  — Not  alpne,  but  in  conjunction  with  other 
circumstances. 

'  BfesT,  C.  J.*— 1  am  of  opinion  that  an  oflScerin  the  navy 
has  no  right  to  make  any  communication  to  Lloyd^s,  but 
only  to  the  Government  by  whom  he  is  employed.  The 
Government,  no  doubt,  would  fiirnish  all  proper  and  usefiil 
information.  But,  I  am  clearly  of  opinion,  that  the  party 
has  no  right  to  furnish  it  himself.  If  it  were  to  he  allowed, 
great  mischief  might  follow;  because  he  might  take  an  in- 
correct or  imperfect  view  of  the  subject;  and  the  Govern- 
ment would  consider  the  matter  before  they  communicated 
any  thing. 

Wilde,  Serjt. — I  am  not  quite  sure  that  I  shall  not  be 
able  to  shew  that  these  communications  were  at  least 
known  to  the  Government. 

Best,  C.  J. — If  you  shew  me  that  the  Government  have 
directed  them,  I  do  not  say  that  1  will  not  receive  the  evi- 
dence. But  I  am  clearly  of  opinion  that  it  can  famish  no 
defence  to  the  action,  though,  perhaps,  it  may  be  received 
iSi  mitigation  of  damages. 

-  Tad€ly,  Serjt. — I  submit  that  it  is  not  admissible,  even 
in  nntigation  of  damages.  Every  thing,  as  to  the  damages, 
turns  upon  the  nature  of  fhe  communication ;  and  each 
particular  case  may  differ  in  that  respect. 

WiUe,  Seijt. — ^It  is  material  evidence  to  shew  the  de- 
fendant's motivesl  If  it  Is  an  unusual  communication,  made 
to  an  unusual  place,  that  may  induce  the  Jury  to  give 
greater  damages  than  if  it  is  not  so. 

Taddy,  Serjt. — This  would  be  Introducing  great  laxity 
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in  practice ; — all  tanis  upon  the  bets  of  the  specific  case 
in  which  the  communication  is  made.  It  is  only  an  at- 
tempty  by  a  side  wind^  to  get  rid  of  the  general  rules  ap- 
plying to  justificatioils  of  libeK 

Best,  C.  J. — What  we  are  to  try  here  is,  whether  the 
publication  in  question  is  a  Iffii^I  OY  not.  There  are  certain 
things  which  are  privileged  communications ;  hut  I  am  of 
opinion  that  this  is  not  of  that  description.  If  the  defend- 
ant, instead  of  writing  to  Lloyd's,  had  written  to  the 
Navy  Board,  then  it  would  have  been  iu^possible  (o  main^ 
tain  any  action  against  him,  unless  it  could  be  shewn  that 
his  statements  were  false  to  his  jLnowledge»  An  officer  in 
the  navy  is  to  make  no  communication,  but  to  his  em- 
ployers. If  this  is  ipot  a  privileged  communication,  then 
it  stands  upon  the  same  ground  as  any  other  description 
of  libel:  therefore,  what  others  have  been  in  the  habit  of 
doing,  can  be  no  evidence  in  this  case.  Therefore,  upoi;^ 
further  consideration,  I  think  this  is  not  adnaiBsible,  eves^ 
ia  mitigation  of  damages.  The  question  of  mo^tivo  goes 
to  the  defence,  and  is  of  no  consequence  upon  the  subject 
of  damages,  because  the  only  inquiry,  if  the  libel  is  not  de* 
feasible,  is  as  to  what  compensation  the  plaintiff  is  entitled 
to  recover.  I  am  much  struck  with  my  brother  Taddjfs 
aigiunent,  and  I  do  not  see  hy  what  test  we  can  decide  the 
natter;  for  the  ^ommupicatioas  in  each  case  may  differ^ 
and  many  of  them  may  be  innocent.  To  make  any  thing 
of  it,  it  must  be  shewn  that  it  is  the  practice  of  officers  in 
the  navy  to  write  untruths,  complainii^  of. captains  of 
vessels;  and  you  see  what  a  broad  question  that  would 
open  to  OS.  The  defendant  has  justified  the  libel,  and 
our  inquiry  here  is,  first,  whether  he  published  itj  and 
secondly,  whether  it  is  true.  If  it  is  partially  true,  that 
will  operate  in  mitigation  of  damages ;  if  it  is  wholly  true, 
of  course  that  will  be  an  answer.  My  brother  Wilde  shall 
have  leaTe  to  mpyOj  if  he  thinks  I  am  wrong  in  my  opinion. 

Verdict  for  the  plaintiff— Damages,  50/. 
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Taddy,  Serjt,  and  Plaii,  for  tbe  pbiBtiC 
Wilde,  Serjt.,  for  the  defendant. 

[  Attornies—r.  HmtUoii,  tnd  IM^n,'] 


Q^^    jg^^  PaRMETER  f?.  BURRELL. 

A.  agreed  to  sell  »9 FECIAL  as^umprii  oTk  an  agreement,  by  which  the 
ship,  which  A.  plaintiff  agreed  to  sell,  and  the  defendant  to  buy  a  vessel, 
shollidte'fitted  ^^^^  ^^®  Snow;  which  vessel  was,  by  the  tterms  of  the 
similar  to  an-  agreement,  to  be  coppered  and  fitted  in  every  respect 

other  ship.    Be- 

fore  the  time  similar  to  a  vessel  called  the  Rambler.    The  declaration 

tfaemtingsl^B!  ^  ^be  first  and  second  counts  averred,  that  the  vessel  was 

repudiated  the  eoppercd  and  fiffted  in  the  same  manner  as  the  Rambler; 

contract,  and  » 

refused  to  take  and,  in  the  third  count,  stated  it  to  have  been  coppered 

the  ship.     Pre-  i    #»        i    •                                         ,,                ».  *              b      j>                  s 

vious  to  this  re-  *nd  fitted  tti  every  respect,  **  aecordtng  to  iheform  and 

d^e  «tra/  ^ff^^*  ^f  '*^  ogreemetd.''    The  declaration  also  averred, 

to  the  ship,  at  that  the  vessel  was  ready  for  delivery.  There  were  counts 

B.'s  desire.     A.  .         ^                         ^ 

did  not  go  on  for  work  and  labour,  &c.     The  agreement  was  dated  the 

but  sold  tbe"^'  18th  of  May,  18^ ;  and  it  appeared,  that,  shortly  after  that 

bro^iht°his  ^**^»   *"^   before  the  time    of  completing  the  fittings, 

action  against  the  defendant  repudiated  the  contract,  on^hc  ground  that 

B.  for  the  loss  '^                                                              . 

upon  the  sale,  the  vcsscl  was  not  of  the  tonnage  which  ^as  mentioned  in 

tion"he  averred,  ^^  cotttract.     In  consequencc' of  this  the  plaintiff  did  not 

that  the  ship  g^  q„  \^  making  the  vessel  to  correspond  with  the  Ram- 

cwrding  to  the  bier.   T%e  vessel  was  afterwards  sold  by  the  plaintiflF^  and 

<^  the  agree-  this  actiou  W8S  brought  to  recover  the  loss  occasioned  by 

^I^C^^^^i  such  sale.    Some  extra  work  had  been  done  to  the  vessel 

for  delivery  at  \^y  ^^  dcsirc  of  the  defendant,  amounting  to  the  sum  of 

tlie  proper  time:  ^                                                                                      ® 

—Held,  that  he  aboUt  6?.                            ' 
could  not  re- 
cover on  the 


nrfoi^e^^       Wilde,  Serjt.,  fi)r  the  defendant,  submitted,  that  the 

Iras,  on  the  plaintiff^  must  be  nonsuited,  as  he  had  not  proved  per- 

count  for  work  *  i       ,     i         , 

and  labour.  formance  0^  the  contract  pe  declared  apqn. 


Pabmbtbe 
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SpanUe,  SerjtM  for  the  plaintiff.— After  the  defendant 
had  refused  to  take  the  vessel,  we  had  a  right  to  sell  in 
any  way.  After  such  refusal^  these  fittings  became  im-  ~"  v, 
material  and  unnecessary.  Supposing  it  to  be  necessary  to  Eurekll. 
prove  the  averment  in  the  declaration,  there  is  reasonable 
evidence  of  our  having  MubstaniiaUy  performed  it.  But 
I  submit,  that,  under  the  circumstances  of  this  case,  it  is 
rather  an  averment  of  form,  as  the  defendant  refused  the 
ship  before  the  arrival  of  the  time  at  which  they  would 
have  to  be  completed. 

R,  F.  Richards^  on  the  same  side. — It  will  be  a  question 
for  the  Jury,  whether  we  have  not  substantially  performed 
the  agreement;  at  all  events,  we  are  entitled  to  a  verdict 
ht  the  extra  work,  not  included  in  the.  contract.  After 
the  repudiation  of  the  contract,  we  might  have  stopt,  and 
not  done  any  more  to  the  vessel.  We  have  complied  with 
the  third  count,  which  states  the  vessel  to  have  been  fitted 
*^  according  to  the  form  and  effect  of  the  agreement.*' 


Best,  C.  J. — If  you  had  not  sold  the-vessel  you  would 
have  been  entitled  to  recover  for  the  extras ;  but,  by  selling, 
you  have  put  an  end  to  the  contract.  What  was  done 
before  the  contract,  must  be  taken  as  included  in  it.  You 
have  proved  a  sum  of  6/.  for  things  done  after  the  contract 
by  the  defendant's  order;  but  as  you  have  sold  the  ship, 
with  that  work  upon  it,  you  cannot  recover  for  it  as  for 
work  and  labour.  There  is  a  verbal  difference  between  the 
third  count  and  the  others,  but  it  is  merely  a  verbal  dif- 
ference; the  substance  is  the  same  in  all.  The  plaintiff 
avers  that  he  has  performed  his  contract.  That  perform- 
ance by  him  is  a  condition  precedent  to  his  recovering  on 
that  contract.  The  two  first  counts  allude  to  the  Rambler 
byname;  the  third  only  gives  us  the  trouble  of  looking 
at  the  agreement.  If  you  had  stopt,  that  would  have  been 
another  thing;  but  you  go  on,  and  you  hold  the  defendant 
to  the  special  contract;    and  you  must,  therefore,  shew 

you  m.  h 


CASES  AT  NISI  PRItJS, 

that  you  have  fulfilled  your  part  of  that  contract.  Whem 
you  went  on,  you  did  not  do  it  according  to  your  under- 
taking. You  aver,  that  you  had  the  ship  ready  for  drii. 
very,  but  that  is  not  the  fact,  because  you  had  it  not  in 
the  .state  in  which  you  contracted  to  put  it.  I  am  of 
opinion  that  the  plaintiff  must  be  called. 

Nonsuit* 

Spankie,  Serjt.,  and  R.  V.  Richards^  for  the  plaintiff. 

fFiUe,  Seijt.,  for  the  defendant. 

[Attornieft— O2t«erfoii  jr  />.«  and  Rettrdmi  jr  P.] 


BEFORE  MR.  JUSTICE  GASELEE. 

OH.9!id.  Blackburn  r.  Blackburn. 

Communica-  lilBEL.  The  first  count  in  the  declaration  stated,  that 
memblJr^fS*'  the  plaintiff,  before,  and  at  the  time  of  committing  the 
dUsenting  coq-  grievances  complained  of,  was  minister  of  a  certain  con- 
tpecting  an  in-  gregatiou  of  Protcstant  Dissenters,  assembling  for  divine 
to^*appSnted  worship  at  a  meeting-house  in  Bethnal  Green,  commonly 
a  minister  of  called  the  Rcv.  John  Kello's  Meeting-Hoase,  &c. ;  and 
tioa,  are  priyi-  that  Certain  rumours  and  reports  having  been  circulated, 
(SionsTa^dcan-  injurious  to  the  character  of  the  plaintiff,  a  certain  letter 
not  be  made  the  ^^^  statement  had  been  and  were  published  and  circulated 

■ubject  of  an  ac-  *^ 

tion  by  auch  in-  by  the  Rcv.  John  Kello,  minister,  and  Robert  Garrett  and 
inconsequence'  Johu  King,  dcacous,  of  the  Said  congregation;  in  which 

of  those  commu- 


j  a 

printed  drcnlar  be  lent  nmnd,  eontaining  contradictions  of  them,  and  reflecting  on  the  motives  of 
tile  party  who  made  them,  and  such  party  afterwards  write  a  letter,  and  send  it  to  the  writer  of 
the  circular,  in  which,  after  repeating  the  communications,  he  adds  other  statements,  which  he  ac- 
knowledges he  cannot  proTOi  such  letter  is  not  pririleged,  but  will  make  him  liaUe  in  damages, 
though  it  be  specially  found  by  a  Jury  that  he  was  not  actuated  by  exftrest  aialjce.  In  audi  an  ac- 
tion, a  letter  written  to  the  defendant,  containing  a  staferoeot  of  the  facts  upon  which  he  founded 
hii  charges,  is  reodvaUe  in  eridenoe  on  his  behalf,  to  shew  the  bvnajidis  with  wUdk  he  actad*  ^ 


Blackburn. 
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sM  statement  there  was  contained,  &c.  (a),  yet  the  de- 
fendant, well  knowing,  &c.,  but  greatly  envying,  &c.,  and   bj^Tckburn 
to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  v. 

had  been  guUiy  of  forgery^  and  of  the  offences  and  mis- 
conduct thereinafter  mentioned,  and  to  subject  him  to  the 
penalties,  &c.,  falsely,  wickedly,  and  maliciously,  did  com- 
pose and  write,  and  cause  and  procure  to  be  composed  and 
written,  acertain  false,  scandalous,  malicious,  and  defamato- 
17  libel,  in  the  form  of  a  letter,  addressed  to  the  Rev.  John 
KeDo,  Robert  Garrett,  and  John  King,  &c. ;  in  one  part 
of  which  said  libel  there  was  contained,  &c.  (6).  And  in 
another  part  of  which  said  libel  there  was  contained, 
&c.  (c).  And  the  defendant,  further  contriving,  &c., 
inclosed  the  said  libel  in  an  envelope  directed  to  the 
said  Robert  Garrett,  &c.,  and  then  and  there  sent  the 
said  libel  so  inclosed  as  aforesaid,  to  the  said  Robert  Gar- 
rett, and  thereby  then  and  there  published  the  same. 

There  were  three  other  counts,  setting  out,  in  different 
ways,  different  parts  of  the  libeL  The  defendant  pleaded, 
first.  Not  Guilty;  and  then  two  special  pleas  of  justifica- 
tion, one  affirming  the  truth  of  that  part  of  the  libel  which  was 
stated  in  the  declaration,  as  charging  the  plaintiff  with 
forgery,  and  the  other  of  that  part  which  charged  him 
with  fraudulent  conduct.  The  replication  was,  de  injuria  ; 
and  issue  was  taken  upon  it. 

The  fiu^ts  of  the  case  were  as  follow:— The  defendant, 
Mr.  John  Blackburn,  was  the  uncle  of  the  plaintiff,  Mr. 
Samuel  Blackburn,  and  resided  at  No,  lS6inthe  Minories, 


(•)  Here  was  set  out,  withini/a.  the  words,  *'  Let  me,  then,  in  the 

cndoet,  the  printed  sUtement,  as  it  first  place,  remind  you,"  and  ends 

win  appear  in  the  account  of  the  with  the  words,  '*  as  groundless 

erideitce,  commendng  with  the  as  they  are  injurious.** 

words,  ''  It  was  now  that  unplea-  (c)  Here  was  set  out  that  part 

nnt  rumours,"  and  ending  with  which  commences  with  the  words, 

the  words,  **  any  other  meaning.**  **    Respecting     your    reverend 

(h)  Here  was  set  out  that  part  fiiend,**  and  ends  rnXYi  the  won&, 

of  the  libel  whidi  commences  with  **.  who  wax  worse  and  worse." 

l2 
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London.    In  the  year  1S14,  at  which  time  the  plaintiflr 

Blackbusn    ^^^  ^  dissenting  minister,  near  Canterbury,  he  became  in- 

V.  debted  to  a  person  there,  named  Blackley,  and  being  about 

'   to  leave  that  part  of  the  country,  gave  and  indorsed  to  him 

a  bill  in  theTolIowiog  form: — 

"  £20:9:0.  •     London,  Jtdy  28*'  1814. 

I 
"  Two  months  after  ^  ^    date,  pay  to  me,  or  my  or- 
der, the  sum  of  twenty  "^  to    pounds,  nine  shillings,  ster- 

ling.  ^NJ 

^  I  Sam  I  Blackburn. 

To  Mr.  San^  Bkckhum,  >         ^ 
196,  Minoriei,  S  ^ 

The  plaintiff  then  went  to  a  place  called  Hempstead, 
find,  just  before  the  bill  became  due,  inclosed  a  sum  of 
twenty  pounds  to  the  defendant,  accompanied  by  the  fol- 
lowing letter: — 

<'  Hempstead,  September  28th,  1814fb 
"  Dear  Sir, — Previously  to  my  leaving  Canterbury,  I  had 
occasion  to  give  a  bill  for  20/.  9^.,  which  I  made  payable 
at  your  house.  Inclosed,  you  will  receive  20/.  I  will  be 
obliged  by  your  taking  up  the  bill,  and  taking  care  of  it 
till  I  come  to  town,  when  I  will  pay  you  the  9s.  Please 
to  present  my  best  respects,  &c. ;  I  hope  to  be  able  to 
spend  a  few  days  in  town  before  long,  when  I  shall  have 
the  pleasure  of  seeing  you.     I  remain,  &c., 

Samuel  Blackburn." 

The  nine  shillings  were  never  paid.  About  a  year  after 
the  writing  of  the  above  letter,  some  family  disputes  arose; 
and  the  plaintiff  and  defendant  had  no  intercourse  till  the 
meeting  alluded  to  in  the  plaintiff's  circular.  In  the  year 
1826,  the  plaintiff  was  about  to  be  appointed  assistant  to 
theilev.  Mr.  Kello,  in  the  Bethnal-Green  Meeting,  when 
some  statements  to  the  same  effect  with  some  of  those  in 


Blackburn. 
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die  libel,  were  made  by  a  Mr.  SturteTant,  a  member  of  the 
congregation,  for  which  an  action  was  commenced  against  „^^  _^ 
him,  but  discontinued,  on  his  making  an  apology.  It  ^  v. 
appearing  that  Mr.  Sturtevant  had  received  his  informa- 
tion from  the  defendant,  a  meeting  took  place  upon  the 
subject,  at  which  the  bill  of  exchange  was  produced ;  and 
the  defendant  said,  he  could  prove  the  charges  which  he  had 
made  against  the  plaintiff.  In  consequence  of  this,  a  cir- 
cular was  sent  round  to  the  members  of  the  congregation, 
m  the  following  form: — 

''  Bethnal  Green,  15th  February,  18^. 

"  Dear  Sir, — The  object  for  which  the  following  state- 
ment b  transmitted  to  you  is  obvious,  and  therefore  re- 
quires no  comment.  It  is  sent  in  the  hope  that,  if  the 
unfounded  calunmies  it  refutes  should  have  reached  you, 
the  minister  they  were  designed  to  injure  may  be  restored 
to  the  possession  of  the  unimpeachable  reputation,  both  in 
the  church  and  in  the  worid,  we  are  persuaded  he  de- 
serves. We  remain^  dear  Sir,  your  affectionate  friends  and 
servants, 
(Signed)  John  Kello,  Minister  of  Bethnal  Green  Meeting. 

Robert  Garrett,)  ^ 

,  .     ^.  >  Deacons. 

John  King,         J 

**  The  increasing  infirmities  of  the  Rev.  John  Kello 
havbg  rendered  it  expedient  thatregular  assistance  in  bis 
public  labours  should  be  procured,  occasional  supplies 
vere  engaged  for  part  of  the  Lord's  day,  who  met  with 
various  degrees  of  acceptance;  and  some  painful  differ- 
ences of  opinion  having  arisen  respecting  the  right  of  pro- 
curing the  assistance,  which  we  all  admitted  to  be  necessa- 
ry, led  to  the  resignation  of  the  deaconship  of  Mr.  Briscoe. 
In  this  state  of  things,  and  subsequent  to  Mr.  Briscoe's  re- 
signation, the  Rev.  Samuel  Blackburn  was  invited,  in  Au- 
gust last,  to  preach  a  single  sermon,  which  was  so  much 
approved  as  to  induce  an  immediate  application  to  him, 
by  the  Rev.  J.  Kello,  and  the  deacons,  for  his  future  ser^ 


Blackburn 
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▼ices;  and  thus  he  was  engaged,  from  aabbadi  to  aabbath, 
with  increasing  approbation^  until,  at  tiie  expiration  of 
two  months,  a  meeting  of  the  church  and  congregation  was 
Blackburn,  publicly  convened  to  consider  of  the  propriety  of  inyiting 
him  to  supply  the  pulpit,  once  on  the  Lord's  day,  for  a 
specific  period.  At  this  meeting  Mr.  Briscoe  and  Mr.  R.  L. 
Sturtevant  were  present,  and  made  several  vague  insinua- 
tions against  the  private  character  of  Mr.  Blackburn, 
which  led  to  the  postponement  of  the  business  for  four 
days,  to  give  time  for  further  inquiries.  Having  received 
the  most  unexceptionable  and  satisfactory  testimonies 
from  those  who  had  known  Mr.  Blackburn  intimately  for 
many  years,  added  to  the  fact,  that  he  had  lived  in  great 
respectability  in  the  immediate  neighbourhood,  for  the 
last  nine  years,  and  as  the  opposing  parties  absented  them- 
selves from  the  second  meeting,  by  which  it  might  be  in- 
%  ferred  they  admitted  their  previous  opinions  to  be  unfound- 

ed, an  unanimous  invitation  for  three  months  was  agreed 
to,  and  transmitted  to  Mr.  Blackburn,  signed  by  the  aged 
minister  and  deacons,  on  behalf  of  the  church  and  congre- 
gation. From  the  increasing  number  of  hearers,  and  some 
pleasing  indications  of  usefulness,  which  had  resulted  from 
his  ministry  during  these  three  months,  towards  the  close 
of  that  period  another  public  meeting  was  convened,  which 
was  more  numerously  attended  than  the  former,  and  an 
invitation  for  an  additional  three  months  was  unanimously 
agreed  to.  The  Rev.  John  Kello,  in  conveying  to  Mr* 
Blackburn  the  request  of  the  meeting,  added,  '  if  the  first 
invitation  was  unanimous,  the  second  is  enthusiastic* 

"  It  was  now  that  unpleasant  rumours,  which  were 
^ced  to  Mr.  R.  L.  Sturtevant,  began  to  create  uneasiness, 
and  Mr.  Garrett,  the  senior  deacon,  waited  on  him,  and  in- 
quired what  grounds  he  had  for  the  reports  he  had  circu- 
lated respecting  Mr.  Blackburn;  the  reply  of  Mr.  Sturte- 
vant was — Mr.  Blackburn  has  put  his  uncle's  name  to  a 
bill  of  exchange,  which  be  was  obliged  to  pay  to  prevent 
him  from  being  prosecuted : — and  stated  some  other  cir- 
cumstances, which,  if  true,  involved  the  moral  consistency 
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of  Mr.  Blackburn.  The  result  of  this  conference  was 
communicated  to  the  Rev.  J.  Kello,  who  informed  Mr. 
Blackburn  of  the  serious  imputations  cast  upon  him.    No  v. 


aoouer  was  the  communication  made  to  Mr.  B.^  than  he 
sought  an  interview  with  Mr.  R.  L.  Sturtevant,  and  entreat- 
ed him  to  accompany  him  instantly  to  his  uncle,  Mr.  John 
Blackburn,  No.  186,  Minories;  with  whom  he  had  held  no 
wtt  of  intercourse  for  the  last  twelve  years.  They  went 
accordingly,  and  the  said  Rev.  S.  Blackburn  having  ascer- 
tamed  that  Mr.  Sturtevant  had  really  received  from  Mr.  John 
Blackburn  some  communications  calculated  to  induce  him 
to  suppose  that  the  imputation  was  well  founded,  a  meet- 
ing was  arranged  for  the  following  Thursday,  at  which 
were  present  Mr.  Sturtevant,  senr.,  Mr.  R.  L.. Sturtevant, 
junr.,  Messrs.  Garrett  and  King,  the  deacons  of  the 
diurch,  and  Mr.  John  Blackburn,  from  whom  the  injuri- 
ous report  had  originated,  and  who  was  now  requested  to 
produce  the  bill  on  which  he  had  rested  his  insinuations  of 
fraud  or  forgery,  or  both.  It  is  not  for  man  to  judge  the 
motives  of  his  fellow  men,  they  can  only  be  known  to  God. 
The  following,  however,  are  the  facts,  as  clearly  developed 
at  this  meeting.  When  Mr.  John  Blackburn  was  request- 
ed  to  produce  the  bill,  he  affected  great  reluctance,  cau- 
tioned bis  nephew,  the  Rev.  S.  Blackburn,  who  appeared 
impatient  for  its  production,  that  he  would  not  be  answer- 
able for  the  consequences,  if  it  were  produced;  and,  in 
fact,  led  every  person  present  to  the  painful  conclusion, 
that  the  document  would  confirm  the  charge,  and  justify 
those  who  had  brought  it  forward.  At  length  the  bill 
was  exhibited,  and  found  to  be  a  simple  bill  of  exchange, 
drawn  thirteen  years  ago,  accepted  by  Mr.  Samuel  Black- 
burn, and  made  payable  at  No.  126,  Minories,  his  uncle's 
residence,  where  he  occasionally  resided  when  in  Town; 
the  necessary  Ainds  to  meet  the  payment  of  the  bill,  ex- 
cept nine  shillings,  being  also  sent  by  him  to  his  uncle,  be* 
fore  the  bill  became  due,  in  a  letter,  which  was  also  pro** 
duced,  stating  that  such  bill  would  be  presented,  and  re- 
quested that  it  might  be  taken  care  of  till  he  came  to 
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Town.   In  fiict,  the  whole  transaction  was  honourable  and 
regular,  and  proved  nothing  but  the  evil  dispositioii  of 
fi.  the  individual  who  could  attempt  to  extract  from  it  any 

Blackburn,    other  meaning. 

'*  In  consideration  of  Mr.  R.  L.  Sturtevant's  having  re^ 
ceived  the  impression  from  Mr.  John  Bkckbuniy  (though 
not  expressed  in  language  sufficiently  explicit  to  make 
him  legally  responsible),  and  having  consented  to  repair 
the  injury,  as  much  as  possible,  by  publishing  this  refuta* 
tion,  and  offering  his  apology,  the  Rev.  S.  Blackburn  has 
consented  to  forego  the  legal  proceedings  he  had  commenc- 
ed against  him,  he  having  had  no  object  in  taking  such  a 
course,  but  the  complete  vindication  of  his  character  firom 
the  aspersions  cast  upon  it. 

(Signed)     Robert  Garrett, 
John  King, 

Witness,  William  Brown.  S.  Sturtevant. 

*'  I,  Richard  L.  Sturtevant,  hereby  express  my  deep  re- 
gret for  having  been  so  far  imposed  on  by  the  representa- 
tions of  Mr.  John  Blackburn,  of  No.  1S6,  Minories,  (the 
uncle  of  the  Rev.  Samuel  Blackburn),  as  to  make  the  in- 
jurious and  unfounded  imputations  referred  to  in  the 
foregoing  statement,  which  I  admit  to  be  a  correct  repre- 
sentation of  the  facts  and  circumstances  it  professes  to  ex- 
plain ;  i^id  I  sincerely  hope  it  will  have  the  intended  effect 
of  completely  removing  from  the  said  Rev.  S*  Blackburn's 
character  any  suspicions  which  may  have  attached  to  it  in 
consequence  of  such  imputations. 

(Signed)  R.  L.  Sturtevant 
Witness,  William  Brown. 

Dated  this  15th  February,  1827." 

One  of  these  circulars  was  transmitted  to  the  defendant 
himself,  who  shortly  afterwards  sent  the  following  case  for 
the  opinion  of  Mr.  Denman,  the  Common  Serjeant: — 

^f  Samuel  Blackburn  being  indebted  to  Mr.  Bkckley 
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of  Canterbury,  in  the  sum  of  SOL  9«.,  for  goods  sold,  gave 
to  him  the  following  bill,  [as  stated  ante,  p.  148].  Blackbuiw 

"  The  bill  and  acceptance  are  in  the  handwriting  of  ^  v. 
the  drawer,  who,  at  the  time  he  gave  the  bill,  represented 
to  Mr.  BUckley  that  Mr.  Samuel  Blackburn,  the  pretend- 
ed acceptor,  was  his  uncle,  and  in  the  receipt  of  rents 
for  him.  This  was  in  part  false ;  for  although  his  uncle 
did  live  at  126,  Muiories,  at  which  place  the  bill  was  ad- 
dressed, his  name  was  not  Samuel  Blackburn,  but  John 
Blackburn ;  and  he  was  not  in  the  receipt  of  any  rents 
for  his  nephew,  or  indebted  to  him  in  any 'sum;  nor  did 
he  give  him  any  authority  to  draw  the  bill  upon  him.  By 
the  day  the  bill  became  due,  Samuel  Blackburn  sent  to 
his  uncle,  John  Blackburn,  the  amount  of  the  bill,  less  nine 
shiDmgs,  which,  when  presented,  was  taken  up  by  the  un- 
de,  with  the  money  sent  him  by  the  nephew  for  that  pur- 
pose :  and  the  bill  is  now  in  the  possession  of  the  uncle.  It 
win  be  perceived,  that  the  transaction  took  place  near  thir- 
teen years  since;  but  circumstances  have  recently  trans- 
pired, which  make  it  necessary  for  the  uncle  of  the  drawer 
and  acceptor  of  the  bill  to  take  opinion  upon  the  following 
points. 

"  First,  whether  the  acceptance  was  a  forgery  of  Samuel 
Blackburn,  he  drawing  and  accepting  the  bill,  and  negotiat- 
ing the  same  under  the  false  representation  before  men- 
tioned? 

*'  Second,  Whether,  if  it  was  not  a  forgery,  it  was  an  of- 
fence indictable  at  common  law,  for  obtaining  money  under 
kke  pretences? 

"  Third,  If  the  acceptance  was  a  forgery,  could  the  lat- 
ter course  have  been  adopted,  so  as  to  have  avoided  the 
necessity  of  indicting  capitally? 

**  Fourth,  Will  the  lapse  of  time  prevent  the  parties  from 
now  proceeding  in  either  way?" 

Mr.  Denman  answered  the  first  question  as  follows: — 

"  On  the  principle  of  Mead  v.  Yomg,  4  T.  R.  28,  I 
think  the  acceptance  written  on  the  bill,  under  the  circum- 
itanoes  stated,  was  a  forgery." 
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The  second  and  third  questions  he  answered  in  tlie  ne* 
gative ;  and  his  answer  to  the  fourth  was  in  these  terms : — 
*'  Lapse  of  time  is  not  efiectually  a  bar ;  but  it  would  fizniiBh 
Blackburn,  strong  ground  for  suspecting  the  evidence,  andgirin^it 
every  construction  fiivourable  to  the  prisoner;  so  that  I 
could  not,  under  any  circumstances,  now  recommend  a 
prosecution.** 

The  defendant  then  wrote  and  sent  to  the  persons  who 
had  signed  the  circular,  the  following  letter,  which  was  the 
libel  compluned  of: — 

^'  To  the  Rev.  John  Kello,  and  Messrs.  Garrett  and  King, 
the  Pastor  and  Deacons  of  the  Independent  Church 
at  Bethnal  Green. 

"  Gentlemen, — ^By  a  printed  paper,  which  you  have  cir- 
culated, bearing  the  date  of  15th  February,  1827,  you 
have  published  a  statement,  respecting  my  conduct,  which 
is  so  untrue  in  point  of  fact,  and  so  defamatory  in  its  ten- 
dency, that  I  have  the  assurance  of  my  legal  adviser  that  I 
could  successfully  prosecute  you  for  a  mischievous  libeL 
I  wish  not,  however,  to  resort  to  a  mode  of  justification 
which,  amongst  believers,  is  forbidden  by  apostolic  autho- 
rity, especially  as  I  anticipate  that,  when  you  are  in  pos- 
session of  the  facts  I  have  to  communicate,  you  will,  as 
becometh  Christians,  confess  your  mistake,  and  retract 
the  injurious  statement  you  have  circulated  against  me. 
And  here  permit  me  to  premise  that,  however  it  might  be 
insinuated  that  private  and  unworthy  motives  have  excit- 
ed my  opposition  to  the  Rev.  S.  Blackburn,  I  rejoice  that 
I  can  appeal  to  the  Searcher  of  hearts,  my  only  considera- 
tion has  been,  what  may  best  promote  the  real  interest  of 
truth  and  holiness,  and  the  real  interest  of  the  kingdom  of 
Christ.     Indeed,  to  every  considerate  mind  it  must  appear 
reasonable,  that  I  should  not  needlessly  desire  to  involve 
one  who  bears  my  name,  and  partakes  of  my  blood,  in  a 
reproach  which  must  necessarily  lessen  the  general  respect- 
ability of  my  family,  in  the  opmion  of  all  those  who  may 
be  informed  of  the  exposure.    But,  dear  as  my  name  and 
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icpotation  may  be,  yet  I  trust  the  cause  of  Christ  is  still 

more  dear  to  me;  and  solicitude  for  its  interest,  in  con-    ^ 

...  Blackburn 

nection  with  your  church,  has  involred  me  in  this  most  v. 

painful,  though  necessary,  explanation.     Let  me,  then,  in    B^^ckburn. 
the  first  place,  remind  you,  that  I  did  not  seek  for  an  op- 
portunity to  expose  the  conduct  of  the  Rev.  S.  Blackburn, 
.but  that   Mr.  R.  L.  Sturtevant,  as  a  member  of  the 
church  about  to  choose  that  reverend  person  as  their  co* 
pastor,  applied  to  me,  in  all  the  confidence  of  old  ac- 
quaintance, to  inform  him  what  were  my  views  of  that  in- 
dividual's character.    Now,  as  I  considered  it  as  one  of  the 
most  fearful  calamities  that  can  befal  a  church,  to  receive 
as  its  pastor  a  man  of  questionable  character,  I  did,  in  the 
confiding  frankness  of  Christian  intercourse,  and  upon  his 
promise   to  keep  the  matter  9ecret,  inform  him  of  that 
transaction  to  which  your  letter  alludes,  and  which,  asso- 
dated  in  my  mind  with  other  facts,  had  produced  impres- 
sions concerning  the  moral  habits  of  the  party  concerned, 
which  I  will  not  now  describe.    I  had,  indeed,  received 
statements  from  Tonbridge  Wells,  Canterbury,  and  Luton, 
respecting  the  character  of  the  Rev.  gentleman,  whilst  tra- 
velling in  the  Wesleyan  methodist  connection,  no  way  to 
his  honour ;  but  I  could  not  prove  them :  statements  from 
the  counties  of  Nottingham  and  Derby,  unsought  for  by 
me,  upon  the  authority  of  some  of  the  most  respectable 
ministers  in  those  districts,  that  the  conduct  of  the  indivi- 
dual in  question,  when  an  independent  minister  in  their 
neighbourhood,  was  not  irreproachable;  but  then  I  could 
not  substantiate  them.    Yet  these  statements,  supported 
by  creditable  testimony,  together  with  the  facts  in  my  own 
possession,  produced  an  amount  of  moral  evidence,  the 
force  of  which  I  shall  feel  as  long  as  I  live:  And  therefore 
I  did  think  it  a  duty  to  my  friend  Sturtevant,  and  to  the  % 

church  at  Bethnal  Green,  to  put  him  in  possession  of  the 
facts  of  that  bill  transaction,  which,  in  my  OTvn  judgment, 
includes  both  falsehood  and  fraud.  How  far  my  confi- 
dence was  betrayed  by  Mr.  R.  L.  Sturtevant,  you  well 
know,  and  that  I  was  compelled  to  maintain  my  own  vera- 
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city  by  producing  the  bill  in  question  at  the  meeting'  yon 
describe^  and  which  I  attended  without  even  a  friend  to 
V.  witness  for  me  the  statements  which  were  made.     The 

LACKBURN.   (j-angaction  of  that   evening  you  thus  describe:  [Here 
that  part  of  the  printed  circular  was  stated,  which  con- 
tains an  account  of  the  meeting  on  the  subject  of  the  bill* 
It  then  proceeded  thus:] — I  admit  your  statement  in  the 
general,  but  deny  that  the  reverend  gentleman  ever  resid- 
ed in  my  house,  or  ever  slept  there  more  than  one  night. 
If  you  recollect,  I  cautioned  your  reverend  friend  respect- 
ing the  consequences,  because  I  believed  it  was  fraudulent 
in  its  character,  and  might  involve  penal  results  of  no  de- 
sirable kind.     How  far  my  impressions  were  correct,  you 
will  learn  from  the  opinion  of  Thomas  Denman,  Esq.,  the 
Common  Serjeant  of  London,  who,  as  one  of  the  Metro- 
politan Judges,  may  be  supposed  competent  to  decide 
that  question.     Permit  me,  however,  first  to  lay  before 
you  the  case  which  has  been  submitted  to  that  learned 
gentleman,  the  facts  of  which  can  be  substantiated  on 
oath.     [Here  the  cat^e  was  set  out  as  ante^  pp.  152-^,  but 
only  the  first  question  and  the  answer  to  it  were  given. 
The  libel  then  proceeded  thus:]   To  this  measure  have  I 
been  driven  in  my  own  defence  by  your  indiscreet  zeal, 
and  with  you  must  rest  all  the  consequences  of  this  ex- 
posure.   I  presume,  however,  gentlemen,  that  thb  judi- 
cial opinion  will  cause  you  to  feel  that  the  statement,  to 
which  you  have  lent  your  sanction,  *  that  the  whole  trans- 
action was  honourable  and  regular,'  is  somewhat  doubtful; 
and  that  your  charges  of  '  ii!dposition  and  evil  disposition' 
are  as  groundless  as    they  are  injurious.     I  now,  then, 
solemnly  call  upon  you,  as  the  officers  of  a  church  o{ 
Christ,  who  ere  long  will  be  our  judge*  to  take  those  mea- 
sures which  Christian  equity  demands,  to  remove  from  my 
character  those  imputations,  which,  without  provocation, 
you  have  cast  upon  it.     I  do  not  wish  to  publish  these 
things  to  the  world;  it  is  fearful  enough  that  the  chprch 
should  hear  those  things  which  would  make  the  enemies 
of  godliness  to  triumph ;  but  from  you  they  could  not  be 
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withheld.  Respecting  your  reverend  friend,  I  wish  only 
to  add,  that,  if  he  were  prepared,  with  the  ingenuousness  ^  ' 
of  Christian  repentance,  to  confess  his  past  indiscretions  '^  v. 
and  sins,  no  one  would  rejoice  more  sincerely  in  the  evi- 
dence of  his  penitence,  and  in  the  prospect  of  his  useful- 
Bess,  than  myself;  but  if  he  proudly  denies  facts  which  are 
notoriously  true,  I  can  only  anticipate,  that  he  will  be 
found,  like  '  evil  men  and  seducers  who  wax  worse  and 
worse.'    Waiting  your  reply,  I  am,  gentlemen,  your  &ith- 

M  servant, 

(Signed)  John  Blackburn. 

Minories,  May  19th,  18£7." 

Mr.  Grarrett,  one  of  the  deacons  of  the  meeting,  was 
called  on  the  part  of  the  plaintiff;  and  he  admitted,  on  his 
cross-examination,  that,  after  the  plaintiff  was  suspended, 
be  made  inquiries  in  the  different  counties  mentioned  in 
the  libel  as  to  the  plaintiff's  character,  the  results  of  which 
he  considered  himself  bound  in  honour  and  integrity  not 
to  disclose;  but  he  stated  that  the  answers^were  not  satis- 
factory, and  were  among  the  reasons  which  prevented  the 
plamtiff's  re-appointment. 

Crags,  Serjt.,  for  the  defendant,  contended,  that,  under 
the  circumstances,  the  defendants  letter  was  a  privileged 
eonuminication ;  and  also,  that  the  declaration  was  not  prov- 
ed, masmuch  as  it  alleged  the  plaintiff  to  have  been  charged 
by  the  defendant  with  forgery ;  and  the  defendant's  state* 
ment  could  not  be  said  to  hi^ve  that  meaning.  He  then 
offered  in  evidence  a  letter,  dated  14th  September,  1815, 
addressed  to  the  defendant,  purporting  to  come  from 
Blackley,  and  stating  that  the  plaintiff  had  represented,  at 
the  time  of  giving  him  the  bill,  that  the  acceptance  was  the 
defendant's,  and  that  the  defendant  was  the  person  who 
received  his  rents  in  London. 

fFUdef  Serjt,  for  the  plaintiff^  objected. 


BliACXBUBH. 
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Gaselbe,  J. — I  think  the  letter  is  admissible  for  the 
Blackbubn    P^'P^^®®  of  shewing  the  bona  fides  of  the  defendant's  con- 
duct 

Blackley  was  then  called  as  a  witness.  He  stated,  that 
the  letter  in  question  was  not  in  his  handwriting,  but  ano- 
ther person  wrote  it  for  him  from  his  dictation ;  and  that 
he  could  not  recollect  whether  its  contents  were  true,  as 
the  transaction  occurred  so  long  ago.  It  was  proved  that 
the  plaintiff  paid  for  the  printing  of  the  circular  letter; 
and  it  appeared,  on  inspection  of  the  bill,  that  the  mode  of 
making  the  S  differed  in  the  signature  to  the  drawing  and 
acceptance. 

Gaselee,  J.,  (after  ascertaining  from  the  Jury  that  in 
their  opinion  the  special  pleas  were  not  proved,  in  sum- 
ming up,  said,} — I  think  the  original  communication  made 
by  the  defendant  to  Mr.  Sturtevant,  and  the  verbal  com- 
munication at  the  meeting,  were  both  of  them  confiden- 
tial and  privileged ;  and  if  it  had  stopped  there,  no  ac- 
tion for  libel  could  have  been  maintained  by  the  plain- 
tiff. But  I  think  that  the  plaintiff^s  printed  state- 
ment is  not  a  justification  of  the  defendant's  letter,  and 
does  not  make  it  a  privileged  communication,  especi- 
ally as  that  letter  contains  representations  which  had  not 
been  previously  made,  about  accounts  from  Tonbridge 
and  other  places,  which  the  defendant  admitted  he  could 
not  prove.  It  strikes  me,  that  this  is  going  beyond  the 
line  of  self-defence.  But  in  case  the  Court  should  be  of 
opinion  that  I  am  wrong,  and  that  the  defendant's  letter  is 
privileged,  I  will  thank  you  to  give  me  your  opinion  as  to 
whether  the  defendant  was  actuated  by  express  malice;  be- 
cause express  malice  would  have  the  effect  of  destroying 
the  privilege.  In  deciding  the  question  of  damages,  yon 
are  at  liberty  to  take  into  consideration  the  whole  of  the 
defendant's  letter,  though  a  part  of  it  only  is  set  out  in 
the  declaration ;  jind  it  is  for  you  to  say,  whether  you  think 
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that  letter  is  merely  an  answer  to  the  observations  upon 

the  defendant,  made  in  the  plaintifTs  circular.    You  are    ^      ^""""^ 

also  at  liberty  to  consider,  in  estimating  the  amount  of  the  v. 

damages,  the  nature  and  extent  of  the  provocation  given 

to  the  defendant  by  that  circular.    You  will  also  say 

whether  you  are  satisfied  that  the  libel  intended  to  impute 

forgery  to  the  plamtiff. 

The  Jury  found  a  verdict  for  the  plaintiff- 
Damages,  50/.,  saying,  that  they  were 
of  opinion  that  the  libel  imputed  for- 
gery, but  that  the  defendant  was  not 
actuated  by  express  malice. 

Wilde,  Serjt.,  and  Piatt,  for  the  plaintiff. 

Crass,  Serjt.,  and  Comyn,  for  the  defendant. 

[Attornies — Harrison,  aad  Rush.] 


In  the  ensuing  Michaelmas  Term,  rules  were  obtained  on 
the  part  of  both  the  plaintiff  and  defendant,  which,  in  the 
course  of  that  Term,  came  on  to  be  argued  together.  In 
the  course  of  the  argument,  reference  was  made  to  Buller*s 
Law  of  Nisi  Prius(a)*,  Blackstone*s  Commentaries  (6),  and 
the  cases  of  Edmonson  v.  Stevenson  (c),  Herver  v.  Z)otr- 
soH  {d).  Smith  v.  Richardson  (e),  Crawford  v.  Middle- 
ton  (/),  Weatherston  v.  Hawkins  (g),  and  Bromage  v. 
Prosser{h). 

The  Court  were  of  opinion,  that  the  rulmg  at  Nisi  Priiis 
was  right;  that  the  communication  was  not  privileged; 
and  that  such  being  the  case,  it  was  not  necessary  to  shew 
express  malice  (f). 

(•)  Pp.  8,  9.  (A)  Ante,  Vol.  1,  pp.  476, 673. 

(b)  VoL  3,  p.  125.  (t)  For  an  account  of  the  argu- 

(c)  Boiler,  P.  8.  ment  in  bank,  and  a  fuller  state- 
(d)\h.  Willes  24.  ment  of  the  pleadings,  see  1  Moore 
(e)  WiUes,  24 ;  Buller,  9.  &  Payne's  Common  Pleas  Rep.  p. 
(/)  1  Uv.  82.  33. 
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BEFORE  MR.  JUSTICE  GA8ELEE. 


^^'  Getting  r.  Foss,  Gent. 

^I'SaJ*^^'  Action  for  a  Ubel  contained  in  the  ninth  correspond- 
cretary  to  cht      ence  of  the  Society  for  the  Protection  of  Trade  against 

mciiiDcrs  of  s 

lodety  for  tht  Sharpers,  and  Swindlers,  of  which  society  the  defendant 
tnSe^nst  ^^  secretary.  Plea — The  general  issue,  and  a  justifica- 
■^fP;?"  ■;*      tion  of  the  truth  of  the  statements  contained  in  the  libeL 

•winolen,  fur* 

nishiDginforma-  The  libel  was  Contained  in  a  circular  addressed  by  the 
cmdn  biu  ^  secretary  to  the  different  members  of  the  society,  and 
Sra^ri^iHieired  ^^^^  *^**  ^^  ^^^  desiried  to  inform  them,  that  bills  were 
commnnication.  then  in  negotiation  purporting  to  be  drawn  at  Edinburgh, 
such  letter  stau  by  £•  Boyd,  which  were  accepted  by  the  plaintiff,  and 
ridulSt'S^a'  made  payable  at  Messrs.  Williams,  Deacon,  &  Co*s.,  bank- 
«^eof  afW  ®"*  *°  London,  who  were  found,  on  applicatbn,  to  know 
aons  receiTing     nothing  about  the  parties. 

it,  believed  that         „,,..«;,  .  «,    , 

it  was  seat  to  For  the  plamtiff,  three  witnesses  were  called,  members 
Ae^wnLn-  ^^  ^^^  society,  who  had  received  the  letter;  and  they 
tioDedinit  were  stated,  that  they  believed  the  object  of  the  circular  letters 

common  sharp-  '  tr  * 

ers  and  swind-    was,  to  let  all  the  world  know  that  the  persons  whose  names 

int*  contain  a      ^^^  inserted  in  them,  were  common  swindlers  and  sharp- 

2JJJ^'^"      ers ;  and  that,  without  referring  to  the  particular  facts  stated, 

that  the  party     they  thoucht  that  the  defendant  must  have  ffot  such  in- 
mentioned  in  it  i^  o  o 
is  considered  an  formation  as  convinced  him  that  the  plaintiff  was  a  swind- 

to  hlJ^^Ied"  !«'  *"d  ^  sharper,  and  a  person  of  bad  character,  with 
to  be  balloted      whom  the  members  ought  not  to  have  dealings.     From 

for  as  a  r«-«»»^  ^  ^ 


of  the  society,  the  cross-ezamination  of  these  witnesses,  it  appeared  that 

the  finmn  case^  they  had  never  attended  any  of  the  society's  meetings,  but 

for^the^Ji^**"'  spoke  Only  of  the  intention  of  the  circulars  from  their  own 

whether  these*  impreSSions. 
dety  really  and  ' 

ftonijlcliintend- 

^^^t^         Wilde,  Seijt.,  for  the  plaintiff,  cited  the  case  of  Gold- 

y^rnoKoM  which  ^^'jj  y^  p^^  gnj  Another  (a),  in  which  it  was  held,  that  a 

the  letter  con* 
taxDs.     . 

(c)  Vol.  2,  p.  252,  of  these  Reports. 
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ftetement  in  a  cbcular  like  the  present,  that  the  plaintiff 
was  considered  an  improper  person  to  he  proposed  to  be 
balloted  for  as  a  memher  of  the  society,  was  a  libel. 

SpamUe,  Serjt.,  for  the  defendant. — ^This  case  differs  from 
that.  The  society  mean  to  give  a  caution,  and  they  state  the 
fiurts  upon  which  the  caution  rests.  The  communication  is 
confidential.  If  it  had  been  sent  to  Lloyd's,  it  might  be  a 
libel,  bat  it  is  only  circulated  among  the  members  of  the  so- 
cietj.  The  witnesses  have  said  that  they  understood  the 
letter  to  convey  the  idea  that  the  plaintiff  was  a  swindler. 
Bat  we  are  not  to  be  bound  by  the  heedless  interpretation  of 
the  parties  receiving  it  If  a  party,  without  any  foundation, 
chooses  to  draw  such  an  inference,  is  that  to  affect  us  ?  The 
information  is  important  to  be  given,  and  it  contains  no 
charge.  It  does  not,  without  the  most  strained  construc- 
tion, intimate  that  the  plaintiff  was  a  swindler  and  a 
sharper.  The  question  is,  whether  the  communication 
was  warranted  by  the  facts.  If  the  defendant  had  not 
made  the  conununication,  he  would  have  abandoned  the 
objects  fior  which  the  society  was  formed.  It  is  clear  law, 
that  if  I  know  that  a  firiend  of  mine  may  be  injured  in  a 
particular  transaction,  I  have  a  right  to  give  him  a  warn- 
ing, and  say,  have  no  dealings  with  such  and  such  men ; 
and  the  question,  in  that  case,  will  be  one  of  bona  or  mala 
fdes. 

Gaselee,  J. — Such  general  statements  as  came  before 
my  Lord  Tenterdbn,  in  the  case  which  has  been  cited, 
might  be  taken  to  have  the  meaning  which  is  there  put 
opon  them ;  but  I  shall  leave  it  to  the  Jury  to  say,  whether, 
in  the  present  case,  there  has  been  such  a  general  charge, 
or  whether  the  society  intended  really  to  give  the  parti- 
cular information  which  the  letter  contains.  With  respect 
to  privilege,  I  do  not  think  that  the  letter  comes  within 
the  class  of  confidential  communications. 

VOL.  in.  M 
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After  some  evidence  had  been  given  on  both  sides,  aa 
to  the  truth  of  the  statements  in  the  letter,  an  arrangement 
was  made  between  the  parties,  by  which 

A  verdict  was  taken  for  the  plaintiff  on  the 
general  issue,  with  nominal  damages, 
the  defendant  disclaiming  any  charge 
of  swindling ;  and  the  Jury  were  dis- 
charged from  giving  a  verdict  uiK>n  the 
special  plea. 

Wilde,  Serjt.,  and  Parke,  for  the  plaintiff. 
Spankie,  Adams,  and  Storks,  Seijts.,  for  the  defendant. 
[Attorniea— If t7/u  $•  Co.,  and  JPoff.} 


Second  Sitting  at  Guildhall,  in  Michaelmas 
Term,  1827. 

BEFORE  MR.  JUSTICE  GASELEE. 


Nov.  22nd.   Walton,  Assignee  of  Jeremiab  Nathanson  and  Myer 
Wasser  Drudenger,  Bankrupts,  v,  Dodson. 

A  ^arantie  for  ASSUMPSIT  On  two  guaranties.     The  declaration  stat- 

to  one  of  two  ed,  that,  in  consideration  that   the  said   Jeremiah  and 

Cd^ciared  on,  Myer  Wasser,  before  their  bankruptcy,  would  sell  and  de- 

M  given  to  both,  ijver  to  One  Levin  such  goods  as  he  might  require  of  them 

tbc  partner  to  in  the  way  of  their  trade  and  business,  the  defendant  ua- 

addreased  did  dertook,  and  then  and  there  faithfully  promised  the  said 

»ny*lSirmte  J^cmiah  and  Myer  Wasser  to  guarantee  and  be  answer- 

biuineu.  able  to  them  for  such  goods,  to  the  amount,  &c.     There 

A  guarantie 
not  addrcased  to 
any  one,  must  be  dedtred  on  at  given  to  the  party  to  whom  or  for  whoae  ose  it  was  delivoed. 
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were  several  counts  {a),  but  they*  aU  stated  the  promise 
and  undertaking  as  made  to  both  the  bankrupts.  Plea — 
Nam  assun^sii. 

When  the  guaranties  were  read,  it  appeared  that  one  of     I>o»8oN' 
them  was  addressed  to  Nathanson  only. 

Wilde,  Seijt.,  submitted,  that  on  this  the  plaintiff  was 
not  entitled  to  recover,  as  it  was  stated  in  the  declaration 
to  have  been  given  to  Nathanson  and  Drudenger. 

Gaselbe,  J.,  inquired  if  the  bankrupts  were  in  business 
together?  and  was  answered,  that  they  were,  and  that  Na< 
thanson  did  not  carry  on  any  separate  concern. 

fFikky  Seijt — ^The  contract  is  with  one  only,  and  the 
rale,  as  to  unity  of  interest,  does  not  apply  to  the  case  of  a 
guarantie. 

Gaselee,  J. — I  think  it  is  sufficient. 

The  other  guarantie  had  no  address  at  aU. 

WUde,  Seijt. — Though  your  Lordship  has  decided  that 
a  guarantie,  addressed  to  one  of  two  partners,  will  enure 
for  the  benefit  of  both;  yet  I  hope  that  you  will  not  think 
that  a  guarantie,  not  addressed  to  either,  is  in  the  same  si- 
tuation. 

Gaselee,  J. — Such  a  guarantie  will  enure  to  the  be- 
nefit of  those  to  whom»  or  for  whose  use,  it  was  delivered. 

Verdict  for  the  plaintiff,  for  25L,  on  one  guarantie  only. 

(«)  Practice. — ^In  an  unde-  engrossing  their  records,  and  also 

fended  cause,  idiicfa  was  tried  in  in  making  copies  of  paper  books 

the  King's  Bench,  at  tiie  third  Sit-  for  the  Judges,  wpuld  denote,  in 

%  in  Hilary  Term  (February  the  margin,  by  the  words  "first 

llth),  1828,  Mr.  Justice  Little-  count,"  "  second  count,"  and  so 

daU  obserred,  that  it  wonld  much  on,  the  commencement  of  the  dif- 

fedfitite  lefeience,  if  attomies,  in  f erent  counts  of  a  declaration. 

m2 


164 


1827. 


CASES  AT  NISI  PRIUS» 
TcMy,  Seijt.,  and  Chiity,  for  the  pbdntiiF. 

Wilde^  Serjt.,  and  Paynes  for  the  defendant. 

[Attomies— ^SAave,  and  B.  WhiUington^ 


Sittings  at  Westminster,  after  Michaelmas  Term, 

1827. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Nov.  29<A. 

Where  a  party 
occupies  under 
an  agreement 
for  a  lease  da- 
ring the  whole 
of  the  term  for 
which  the  lease 
was  to  be  grant- 
ed; a  notice  to 
quitisnotneces^ 
sary  at  the  end 
of  such  term,  as 
the  agreement  is 
evidence  of  the 
etpiraiwn  of  the 
tenancy  as  well 
as  of  the  other 
terms  of  the 
holding. 


Doe,  on  the  Demise  of  Tilt,  v.  Stratton. 

Ejectment,  piea— Not  guilty. 

The  defendant  held  under  an  agreement  dated  the  7th 
Sept.  18£0,  by  which,  in  consideration  of  50/!.,  and  of  the 
rent,  mattersji  and  agreements  thereinafter  contained  on 
his  part,  the  lessor  of  the  plaintiff  promised  and  agreed 
that  he,  his  heirs,  or  assigns,  should  and  would,  on  or 
before  the  29th  day  of  September,  then  next  ensuing, 
upon  request  made  to  him  or  them  in  writing,  for  that 
purpose,  grant  and  execute  unto  him,  his  executors,  ad- 
ministrators, and  assigns,  a  good  and  effectual  demise  or 
lease,  by  indenture,  of  all,  &c.  [the  premises  sought  to  be 
recovered.]  To  hold  the  same  unto  the  said  defendant, 
his  executors,  &c.  for  the  term  of  seven  years;  to  be  com- 
puted from  the  29th  day  of  September  then  instant,  at  the 
yearly  rent  of  100/.  clear,  &c.  payable,  &c.  And  it  was 
mutually  agreed  that  the  said  lease  should  contain  cove- 
nants on  the  part  of  the  defendant,  for  the  payment  of 
rent ;  to  keep  the  premises  in  tenantable  repair,  &c.  and 
to  quit  and  deliver  up  possession  at  the  end  of  the  term; 
and  also  a  proviso  empowering  the  lessor  of  the  plaintiff 
to  re-enter  on  non-payment  of  rent,  or  on  non-performance 
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of  any  of  the  covenants.  No  lease  was  granted  or  de« 
manded.  The  term  expired  at  Michaelmas,  1887,  and 
the  defendant  not  havuig  quitted,  this  action  was  brought 
to  recover  possession. 

Jcnes,  SeijU,  for  the  defendant,  contended,  that  he  was 
entitled  to  a  notice  to  quit,  as  he  must  be  considered  as 
holding  as  tenant  from  year  to  year,  no  lease  having  been 
executed.  Where  a  lease  is  executed  in  pursuance  of  an 
agreement,  the  efflux  of  time  is  of  itself  notice.  But  if 
the  parties  proceed  on  the  terms  of  the  agreement,  the 
defendant  enters  into  possession  as  tenant  from  year  to 
year,  and  then,  although  it  may  be  true  that,,  with  regard 
to  the  terms  of  the  holding,  the  agreement  may  be  good, 
yet  it  is  not  with  respect  to  the  collateral  matter  of  for- 
feiture. The  case  of  Mann  v.  Lavejoy  (a)  decides,  that 
where  the  occupier,  under  an  agreement  for  a  lease  at  a 
certain  rent,  pays  the  rent,  he  becomes  tenant  from  year 
to  year,  and  the  landlord  may  distrain.  And  in  the  case 
of  Hammerton  v.  Stead  (&),  Mr.  Justice  lAttledale  ob- 
serves :  "  It  is  unnecessary  to  say  whether  the  instrument 
m  question  is  or  is  not  a  lease ;  for  where  the  parties  enter 
under  a  mere  agreement  for  a  future  lease,  they  are  te- 
nants at  will;  and  if  rent  is  paid  under  the  agreement,  they 
become  tenants  from  year  to  year,  determinable  on  the  ex^ 
ecution  of  the  lease  contracted  for,  that  being  the  primary 
contract.  But  if  no  rent  is  paid,  still,  before  the  execution 
of  a  lease,  the  relation  of  landlord  and  tenant  exbts,  the 
parties  having  entered  with  a  view  to  a  lease  and  not  a 
purchase." 

r,  LaweSf  Serjt.,  for  the  plaintiff,  contended,  that  he 
was  in  the  same  situation  with  respect  to  the  necessity  of 

(c)  R.  &  M.  366.  (6;  3  B.  &  C.  478,  and  6  D.  &  R.  206. 


Dob 

V, 

Stratton. 
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notice,  as  if  a  lease  had  been  granted  and  suffered  to  run 
out.  The  agreement  is  evidence  of  the  expiration  of  the 
tenancy,  as  well  as  of  the  other  terms  of  the  holding. 

Holroydy  on  the  same  side,  referred  to  Doe  v.  Breach  {a) 
as  a  case  in  point;  and  also  to  Doe  y.  Smith  (i),  Morgan 
y.  BisseU  (c),  Dunk  v.  Hunter  (d),  CoUey  v.  Streeton  {e\ 
and  Clayton  v.  Burtenshaw{f)^  as  containing  observations 
bearing  upon  the  subject. 

Best,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  enti- 
tled to  recover.  I  think  that  if,  during  the  seven  years, 
they  had  wished  to  put  an  end  to  the  tenancy,  they  must 
have  given  notice,  but  not  at  the  end  of  the  term.  I  think 
this  is  the  common  sense  of  the  thing.  But  as  there  are 
cases  on  the  subject,  I  will  give  the  defendant  leave  to 
move  to  set  aside  the  verdict  for  the  plaintiff,  if  the  Court 
shall  think  fit. 

Verdict  for  the  plaintiff— Damages  1«.,  subject,  &c. 

V.  Lawes,  Serjt.,  and  Holroyd,  for  the  plaintiff. 
Jones,  Serjt.,  for  the  defendant. 

[Attomies— ilr^7/  jr  ilf,  and  Ashfield.] 


In  the  ensuing  Hilary  Term,  Jones,  Serjt.,  moved,  pur- 
suant to  the  leave  given,  but  the  Court  refused  a  rule. 

(a)  6  Esp.  N.  P.  C.  106.    This  (6)  6  East,  630. 

case  decides,  that  if  a  tenant  holds  (c)  3  Taunt  66. 

under  an  agreement  for  a  lease,  (d)  6  B.  &  A  322. 

which  specifies  the  covenants  to  (e)  3  D.  &  R.  622,  and  2  B.  & 

be  in  the  lease,  with  a  right  of  C.  273. 

entry  for  a  breach  of  them,  an  (/)  7  D.  &  R.  800,  and  5  B.& 

ijectment  may  be  sustuned  on  C.  41. 
any  breach,  though  no  lease  has 
ever  been  executed. 
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Sittn^  in  London,  after  Michaelmas  Term,  1 827. 

BEFORE  MR.  JUSTICE  PARK. 
(Who  sai/or  the  Lord  Ch^f  Justice.) 


Goodman  v.  Kennell.  ^^^^  30i4. 

J  HIS  was  an  action  brought  to  recover  compensation  in  ifamaBter  sends 
damages,  for  an  injury  which  the  plaintiff  had  received  gjf^J^J,"^^^, 
from  a  horse,  which  a  man  named  Corkin,  an  occasioBal  ^^^  providing 
servant  of  the  defendants,  was  riding.     It  appeared  that  hone,  and  the 
the  defendant,  who  was  a  surveyor,  occupied  a  house  at  OT^'and^ndei 
Kennington,  jointly  with  a  gentlealan  named  Freshfield,  '*:*"  ^^*  **®'"| 
vho  kept  a  hor^e  in  a  stable  behind  the  house,  where  the  and  an  injury 
defendant  also  had  previously  kept  one,  but  had  not  one  sequence,  the 
at  the  time  of  the  accident.     On  the  day  on  which  the  ac-  "aWe  in'an  «- 
cident  happened,  the  defendant  sent  Corkin  with  a  book  tion  for  damages 
into  Holbom,  and  gave  him  a  shilling  for  his  trouble,  be-  injured, 
fore  be  went.     Corkin,  who  6ad  been  in  the  habit  of  ex- 
erdsmg  Mr.  Freshfield*8  horse,   went  to  the  stable  and 
took  it,  (without  any  orders  from  his  master,  and  without 
communicating  either  to  him   or  Mr.  Freshfield  what  he 
was  about  to  do),  and  rode  it  to  Holbom,  and  was  on  his 
way  back  when  the  injury  happened. 

Mr.  Freshfield  was  called  as  a  witness,  and  proved  that 
he  had  expressly  desired  Corkin  never  to  ride  his  horse 
on  any  errand  into  London.  There  had  been  an  investi- 
gation at  a  police  office,  and  contradictory  evidence  was 
given  with  respect  to  some  statements  of  the  defendant 
before  the  magistrate,  on  the  subject  of  the  ownership  of 
the  horse.  And  there  was  also  contradictory  evidence  as 
to  whether  the  defendant  and  Mr.  Freshfield  had  been 
io  the  habit  of  mutually  using  each  other's  horses. 
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Wilde,  Seijt.,  for  the  plaintiff.— Every  master  is  liable 
Goodman     ^^^  ^^  servant's  acts,  when  that  servant  is  engaged  in  the 
t>.  execution  of  his  commands. — ^It  is  of  no  conseqoence,  in 

this  case,  whether  the  horse  belonged  to  the  defendant  or 
not.  The  principle  is  this :  if  you  have  the  benefit  of  the 
man*s  services,  you  must  be  responsible  for  his  miscon- 
duct. The  question  is  this,  was  Corkin  in  the  course  of  his 
employment  by  Kennell ;  for  if  he  was,  whether  he  chose 
to  go  on  horseback  or  on  foot,  if  the  injury  happened  by 
his  misconduct,  Kennell  is  liable. 

Park,  J. — I  cannot  bring  myself  to  go  the  length  of 
supposing,  that  if  a  man  sends  his  servant  on  an  errand, 
without  providing  him  with  a  horse,  and  he  meets  a  friend 
who  has.  one,  who  permits  him  to  ride,  and  an  injury 
happens  in  consequence,  the  master  is  responsible  for 
that  act.  If  it  were  so,  every  master  might  be  ruined  by 
acts  done  by  his  servant  without  his  knowledge  or  autho- 
rity. His  Lordship  then  left  to  the  Jury  the  contradic- 
tory evidence  as  to  the  ownership  of  the  horse,  and  the 
question  as  to  any  implied  authority  from  the  defendant  to 
Corkin  to  use  it ;  and  they  found  a 

Verdict  for  the  plaintiff. — ^Damages,  60/. 

Wilde,  Serjt,  and  Thesiger,  for  the  plaintiff. 
Taddy,  Serjt.,  for  the  defendant. 

[Attomies — Meggy  ^  and  Evtau  j-  £r.] 


In  the  ensuing  Hilary  Term,  Taddy,  Serjt.,  moved  to 
set  aside  the  verdict,  on  the  ground  that  there  was  no  evi- 
dence to  go  to  the  Jury,  as  to  the  defendant's  ownership 

'  The  case  of  UPManus  v.  Crick-  direction  or  assent  of  the  mas- 

etr,  1  East.  106,  decides  that  a  ter;  but  that  he  is  liable  to  an- 

master  is  not  liable  in  trespass  for  swer  for  any  damage  arising  to 

the  wilful  act  of  his  servant,  (as  another,  from  the  negligence  or 

by  driving  his  master's  carriage  unskilfulneu  of  his  servant  acting 

against  another),  done  without  the  in  his  employ. 
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of  the  horse,  or  his  assent  to  his  86nrant*s  using  it    But 
the  Court  refused  a  rule,  expressing  it  as  their  opinion,     Ooodmah 
that  the  summing  up  was  perfectly  correct,  and  that  the     ^    v. 
whole  of  the  case  had  been  properly  put  to  the  Jury. 


Kbnnbll. 


A  djaumed  Sittings  in  Middlesex,  (tfter  Michaelmas 
Term,  1827. 

BEFORE  MR.  JUSTICE  PARK. 


Davis  r.  Crowder  and  Another.  Dee.  l#t 

Action  against  the  sheriff  of  Middlesex  for  a  false  re-  JJJ^PJJ^^'^ 
turn  of  nuUa  bona  to  a  writ  otfi^fa.,  issued  in  a  cause  of  fendant  in  m 
Damon  ▼.  Steward.    The  plaintiff  was  the  assignee  of  ullcdoni^int 
Damon,  under  the  Insolvent  Debtors'  Act.  *'  ^^"^  ^"  * 

'  fidie  return  to  a 

On  the  part  of  the  defendants.  Steward  was  called  as  /./&*  issued  in 
8  witness,  and  Taddy,  Serjt.,  admitted  that  he  called  him^  called  aa  a  Mi- 
to  shew  circumstances  from  which  the  Jury  might  infer,  fc^^^to'hew 
that  no  debt  was  actually  due  from  him  to  Damon.  drcumstances 

from  which  the 
Jury  might  in- 

WUde,  Serjt,  objected,  on  the  ground  that  the  witness  &' that  no  debt 
was  interested.  due  by  him. 

Toddy,  Seijt. — He  cannot  avail  himself  of  his  own  evi- 
dence.    He  cannot  be  benefited  by  this  cause. 

Park,  J. — ^I  cannot  fathom  all  the  possible  ways  in  which 
he  may  be  benefited.  I  am  of  opinion  that  his  evidence 
ought  not  to  be  received.  If  I  am  wrong  in  that  opinion, 
you  may  move  the  Court  upon  the  subject. 

Verdict  for  the  plaintiff  (a). 

Wilde,  and   V.  Lowes,,  Serjts.,   and  Chitty,  for  the 
plabtiff. 
Taddy,  Serjt.,  and  Hutchinson,  for  the  defendants. 
[Attormes— A  Hill,  and  F.  Smith,] 
{a)  No  motion  was  made. 
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BEFORE  MR.  JUSTICE  GASELEE. 


Dee*  ML  Seagoe  V.  Dean. 

A.  agreed  with  J.  HE  first  count  in  the  dedaration  stated,  that  in  consi- 

AjyBTwooid  delation  that  the  phiihtifi^  would  become  tenant  to  the  de- 

^[e  ^him  a  fendant,  of  a  certain  cottage,  &c.  at  a  yearly  rent  of  39L, 

one  yean,  of  under  a  lease  for  twenty-one  years,  to  be  granted,  &c. ;  the 

he^oiirgiTe  defendant  undertook  that  he  would  pay  the  plaintiff  2(ML 

*^ttin 'amd  towards  the  repairs  of  the  premises,  and  that  he  would 

into  repair.    B.  make  a  Certain  opening,  &c.  &c.    The  second  count  was 

lease,  and  A.  similar,  cxcept  that  it  omitted  the  promise  to  make  the 

Jhe"money^  Opening.     There  were  the  usual  money  counts,  and  an 

Held,  in  an  ae-     aCCOUnt  Stated, 
tion  fw  it,  tbat 

an  admission  by  The  plaintiff  was  a  widow,  and  her  daughter  was  called 
ney  was  du™^  ^  ^  witness,  and  stated  that  she  was  present  at  a  conversa- 
entitled  B.  to      ^Jqjj  between  the  defendant  and  her  mother,  in  which  the 

reooirer  upon  the  ^  ^  ' 

aooonnt  Mated,  defendant  said,  that  if  her  mother  would  take  a  lease  of  him 
for  twenty-one  years,  at  39/.  a  year,  he  would  open  a 
place  for  the  deposit  of  coals,  and  give  her  20L  toward  the 
general  repairs  of  the  premises.  It  was  also  proved,  that 
the  defendant  on  one  occasion  said,  I  know  I  owe  the  mo- 
ney, but  I  cannot  be  compelled  to  pay  it,  because  the  only 
person  to  prove  the  agreement  is  the  plaintiff's  daughter, 
and  she  cannot  be  a  witness ;  and  on  another  occasion  he 
made  a  similar  acknowledgment  of  the  debt,  and  said  he 
could  not  pay  it  then,  but  would  deduct  it  out  of  the  next 
quarterns  rent.  The  lease  was  taken  by  the  plaintiff.  The 
parol  agreement  was  made  on  the  1st  of  January,  and  the 
lease  was  dated  in  February ;  and  was  to  hold  from  the 
Christmas  preceding.  The  20L  was  demanded  when  the 
first  quarter's  rent  was  due. 

Wilde,  Serjt.,  for  the  defendant,  objected  that  the  parol 
evidence  was  not  admissible.  This  b  one  of  the  cases  to 
which  the  statute  of  frauds  particularly  applies  (a). 
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Gaselee,  J. — I  am  of  opinion,  that  it  is  a  matter  quite 

distinct  from  the  lease.    I  think  the  evidence  is  receivable, 

and  that  the  plaintiff  is  entitled  to  a  verdict  upon  the  ao- 

count  stated.     But  I  will  give  you  leave  to  move  to  enter 

a  nonsuit. 

Verdict  accordingly. 

Andrews,  Serjt.,  and  Hutchinson,  for  the  plaintiff. 
Wilde,  Seijt.,  for  the  defendant. 

[Attoniefl — H>  Chester,  and  Pearee  jr  Co,"] 


In  the  ensuing  Term»  fPilde,  Serjt.,  moved,  pursuant  to 
the  leave  given.  According  to  the  declaration,  it  is  one 
entire  contract,  and  relates  to  the  granting  of  a  lease,  and 
therefore,  by  the  statute  of  frauds,  it  ought  to  be  in  writing. 
Also,  as  the  lease  has  been  executed,  we  must  look  to  that 
for  the  terms  of  the  contract,  and  we  do  not  find  there 
any  thing  about  this  payment;,  the  lease  must  be  taken  to 
contain  the  consideration.  As  to  the  account  stated,  it  does 
not  appear,  whether  the  repairs  had  been  done  at  the  time 
of  the  conversation  relied  on,  and  the  admission  is  connect- 
ed with  the  contract,  and  the  contract  is  for  becoming  te- 
nant under  a  tease.  Up  to  the  execution  of  the  lease  there 
was  no  binding  contract. 

Best,  C.  J. — If  the  plaintiff  was  bound  to  rest  his  claim 
upon  the  special  counts,  I  think  he  could  not  recover. 
But  I  consider  the  admission  as  evidence  upon  the  account 
stated,  and  I  do  not  think«that  the  statute  of  frauds  stands 
m  the  way  of  this  decision,  for  although,  under  that  statute 
the  original  contract  might  be  void,  yet  there  was  a  moral 
obligation  to  pay,  which  I  think  the  law  will  convert  into  a 
legal  one.  There  is  an  abundance  of  cases  which  go  to 
shew,  that  notwithstanding  a  failure  of  the  original  contract, 
if  there  be  a  moral  obligation,  it  will  support  a  subsequent 
promise. 
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Park,  J. — I  think  this  case  was  properly  decided  on 
the  account  stated ;  I  do  not  think  the  201.  has  any  thio^ 
at  all  to  do  with  the  lease. 

BuRRouoH,  J.,  concurred. 

Gaselee,  X — If  this  action  had  been  against  the  land- 
lord for  not  granting,  or  against  the  tenant  for  not  ac^ 
cepting  the  lease,  the  objection  must  have  prevailed ;  but 
I  take  it  to  be  every  day's  practice,  that  although  a  party 
might  not  be  bound  if  he  stood  on  his  legal  objections, 
yet,  if  he  afterwards  acknowledge  that  the  money  is  due^ 
it  may  be  recovered  on  the  account  stated. 

Rule  refused. 


BEFORE  MR.  JUSTICE  BURROUGH. 

^^'  4M.  Duncan  ©.  Meikleham. 

wpI^yTrag^^^^^  Replevin.    The  defendant  made  cognizance  in  the 

A  broker,  a  per-  third  plea  as  bailiff  ofouc  Fisher.  To  prove  the  authority 

time  of  the  dis-  to  distrain,  a  witness  was  called,  who  stated,  that  at  the 

partftenhlpwith  ^^^  ^^  ^^®  distress  he  was  in  partnership  with  thedefend- 

•uch  broker,  but  ant  Meikleham,  and  that  Meikleham  acted  in  the  matter 

who,  at  the  time  m      <•     i                                     rwi 

.  of  the  trial,  bad  on  the  behalf  of  the  partnership.    The  partnership  had 

ceased  to  be  his  •         m           j*       i      j 

partner,  is  a  ^^ce  been  dissolved* 

oompetent  wit- 
neat  for  bim. 

lu  aucb  ac-  Wilde ,  Serjt.,  submitted,  that  he  was  not  a  competent 


mored  that  the   witness,  as  he  would  be  liable  to  contribution  in  the  event 
'^^  •"^      of  the  defendant's  losing  the  verdict,  and  having  to  pay 


pro 
]an( 


pbystbe  attor- 
ney to  defend       the  COStS. 
the  broker,  that 
is  sufficient  evi- 
dence of  the  Spankie,  Serjt,  contended,  that,  in  such  a  case  the  act 

rity  todutrain     would  be  found  to  be  a  trespass,  and  one  trespasser  can- 

^any  wriuini     ^^^  require  contribution  from  another. 

winant. 
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WiUe,  Seijt. — ^A  broker  making  a  distress  is  not  that        1827. 

\jnd  of  trespasser  who  cannot  require  contribution.  "    " 

^  ^  Duncan 

V. 

BuRROUGH,  J. — I  am  of  opinion  that  the  witness  is  com-  Mkiklbham. 
petent. 

The  warrant  from  Fisher  to  the  defendant  was  not 
forthcoming,  and  to  supply  the  deficiency,  Spankie^  Serjt., 
for  the  defendant,  called  Mr.  Chamberlain,  his  attorney, 
to  prove  that  Fisher  employed  him  to  defend  the  action. 

fFUde^  and  Janes,  Serjts.,  submitted,  that  this  was  not 
enough.  The  question  is,  whether  the  defendant  had  au- 
thority ai  the  time  of  the  distress.  The  subsequent  con- 
duct of  Fisher  cannot  give  him  that  authority,  if  he  had  it 
not  before.  If  it  could,  a  man,  having  committed  a  tres- 
pass, might,  after  action  brought,  get  a  confirmatipn  of 
his  conduct,  by  some  person  having  a  right,  and  thereby 
defeat  the  action. 

BuaaouGH,  J. — On  the  evidence  as  it  now  stands,  Fisher 
is  the  landlord  of  Duncan,  and  he  adopts  the  act  of  the 
party  distraining.  I  am  of  opinion  that  the  circumstance 
of  Fisher's  being  the  landlord,  connected  with  the  ratifi- 
cation, is  quite  sufficient. 

VerdictTor  the  defendant  on  the  third  cognizance. 
tFUde,  and  Jones,  Serjts.,'and  Pratt,  for  the  plaintiff. 
SpanUe,  Seijt.,  and  Chitty,  for  the  defendant. 
[Attonues— £M/fU  $-  San,  and  ChtmherUdn^ 

See  tlie  case  of  WooUy  v.  Bmt,  Vol.  2,  of  these  Reports,  page  417, 
nd  the  case  there  cited. 
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Dec.  4tlL  BuRDON  r.  Halton. 

OT  a  buu? ex-  Assumpsit  on  two  bills  of  exchange  given  for  goods 

change,  given  sold. — The  bills  of  exchange  were  given  by  the  defend- 

itbeprovJdthat  ^^^  ^^  ^^®  plaintiff,  and  more  than  covered  the  amount  of 

fetehcdri!Ia  b  ^^^®™*"^-    I*  appeared  that  about  a  fortnight  before 

the  piaintirt  (he  trial,  and  some  time  after  the  commencement  of  the 

the  house  oft  actiou,  the  bills  in  question  were  fetched  by  the  plautifTs 

2Je?5fe"^m-  ^^^^^f  (who  went  with  a  sealed  letter,  the  contents  of 

meDcement  of  which  did  not  appear),  from  the  house  of  Messrs.  Brown 

the  action,  and  .         . 

•niy  a  short  &  Brind,  in  wbose  hands  they  were ;  but  there  was  no  evi- 

trial,  such  evi-  dence  either  of  the  mode  in  which  they  had  obtained  them, 

mTke  iTnecl».  ^'  when,  jor  on  what  consideration.    No  money  ^as  paid 

*?"7?i***'  by  the  plaintiff 's  servant  when  he  brought  them  away. 

plaintiff  to  pro?o 
Chat  he,  at  the 

broughtTwu  J(fnes,  Serjt.,  upon  this  contended,  that,  as  Messrs. 


upon  it. 


Ae  wt^Md^  n-  ^^^^"^  *  Brind  appeared  to  have  been  in  possession  of  the 
titled  to  sue  bills  at  the  time  when  the  action  was  brought,  and  could 
have  sued  upon  them,  the  plaintiff  was  not  entitled  to  re- 
cover, as  it  was  clear  that  the  plaintiff  could  not  be  liable, 
on  the  same  day,  to  two  parties,  ihe  indorsee  and  the 
indorser. 

BuRROuoH,  J.,  was  of  opinion,  that,  under  the  circum- 
stances of  the  case,  the  plaintiff  was  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. 

Andrews,  Serjt,  and  Wallinger,  for  the  plaintiff. 
Jones,  Serjt.,  for  the  defendant. 

[AtXornieB-'Ahraham,  and  RmwUmon.] 


In  the  ensuing  Hilary  Term,  Janes,  Serjt.,  moved  for 
a  new  trial.    He  cited  Kearslake  v.  Morgan,  5  T.  R.  51S, 
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and  Dangerfield  y.  Wilby,  4  Esp.  159  (a),  and  contended, 
that  it  lay  upon  the  plaintiff  to  shew  that  he  was  entitled 
to  sue  at  the  time  of  action  brought,  and  that  the  evidence 
at  the  trial  raised  a  presumption  against  him,  which  it  was 
incumbent  on  him  to  rebut. 
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BURDON 
V. 

Halton. 


The  Court  were  of  opinion,  that  the  point,  with  respect 
to  the  liability  of  the  defendant,  was  not  raised,  as  it  was 
quite  consistent  with  the  evidence,  to  presume  that  the  bills 
might  have  been  sent  to  Messrs.  Brown  and  Brind,  only  a 
few  days  before  they  were  got  back. 

Rule  refused. 

(a)  See  Bayley  on  Bills,  4th  Edit.,  p.  292. 


BEFORE  MR.  JUSTICE  GASELEE. 


Bartram,  Esq.  f .  Payne  and  Others. 

Trover  for  a  carriage. — The  plaintiff  was  a  Major  in 
the  1 2th  Lancers,  and  the  defendants  were  the  assignees  of 
a  Mr.  M'Neil,  a  coachmaker,  who  became  bankrupt  in 
May,  1827.  It  appeared  that  the  carriage  in  question 
was  finished  in  the  beginning  of  January,  1827,  and 
on  the  9th  of  that  month  the  price  of  it  was  paid ;  but 
as  the  plaintiff  was  about  to  go  with  his  regiment  to  Por- 
tugal, it  was  arranged  that  the  carriage  should  remain, 
free  of  expense  to  the  plaintiff,  on  the  premises  of  the 
bankrupt,  for  six  months,  or  longer,  till  the  plaintiff  should 
return  to  England.  The  crest  of  the  plaintiff  was  paint- 
ed on  the  panels,  and  embossed  upon  the  handles  of  the 
doors.  The  carriage  was  placed  in  the  front  shop  of  the 
bankrupt;  and  while  it  was  standing  there  the  bankrupt 
sold  it  to  a  gentleman  named  Innes,  and  put  his  crest 

home  of  the  penoa  ibr  whom  it  was  made,  It  not  neoetiafy  to  constitute  him  the 


Dec.  5th. 

A  carriage 
finished  and 
paid  for  before 
the  banlcruptcy 
of  the  nialcer, 
but  suffered 
to  remain  on  his 
premises  at  the 
request  of  tho 
owner,  on  ac- 
count of  his  be« 
ing  abroad,  can- 
not be  talLen  hV 
the  assignees  as 
in  the  order  or 
disposition  of 
the  banlcrupt, 
although  such 
bankrupt  put  it 
in  his  front  shop, 
and  actually 
sell  it  to  an- 
other.    In  such 
case,  an  actual 
delivery  of  the 
carriage  at  the 
owner. 
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upon  it  instead  of  the  plaintiff's ;  but  told  him,  at  the 
time  of  the  sale,  that  it  was  Major  Bartram*s  carriage. 
The  price  of  the  carriage  to  the  plaintiff  was  260L 

A  witness  stated,  that  it  is  usual  for  coachmakers,  when 
they  have  built  a  good  carriage,  to  put  it  in  their  show 
room,  previous  to  sending  it  home  to  the  parties  for  whom 
they  made  it. 


Toddy,  Serjt.,  for  the  defendants,  contended,  that  they 
had  a  right  to  detain  the  carriage,  under  the  72d  section 
of  the  bankrupt,  act,  6  Geo.  4,  c.  16.  The  words  in  the 
Stat,  of  James  were,  *'  possession,  order,  and  disposi- 
tion:*' in  the  present  act  they  are  "  possession,  order,  or 
disposition."  The  fact  of  the  bankrupt's  selluig  the  car- 
riage is  strong  in  the  defendants'  favour  (a). 

Gaselee,  J. — I  do  not  think  that  the  bankrupt's  selling 
it  makes  any  difference. 


Toddy,  JSerjU — There  will  be  a  further  question  in  the 
case,  vi^.  whether  there  has  been  any  delivery  to  Major 
Bartram ;  for  if  not,  then  the  carriage  passed  to  the  as- 
signees as  a  matter  of  course.  He  would  not  be  the  true 
owner  till  delivery.  The  question  is  not  merely  whether 
the  possession  of  the  article  leads  to  a  false  credit,  which 
was  the  ground  of  the  original  statute,  but  whether  it  is 
not  so  mixed  up  with  the  bankrupt's  property,  that  no 
person  can  distinguish  the  one  from  the  other. 

Gaselee,  J. — ^This  is  a  question  of  law.  Upon  the  con- 
struction of  the  act  of  Parliament  alluded  to,  I  have  no 


(a)  Sect.  72,  enacts,  that  if  any 
bankrupt,  at  the  time  he  becomes 
bankrupt,  shall,  by  the  consent 
and  permisuon  of  the  true  owner 
thereof,  have  in  his  possession,  or- 
der,  or  dLspoution,  any  goods  or 


chattels  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken 
upon  him  the  $aU,  ultertUion,  o  r 
disposition  as  owner,  the  Conmiis- 
sioners  shaU  have  power  to  sell,  &c 


Bartram 


Paynk. 
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besitation  in  saying,  that,  in  my  opinion,  the  plamtiff  is  en- 
titled to  recover.  The  statute  alluded  to  says,  that  if  the 
true  owner  of  an  article  allow  it  to  remain  in  the  custody,  ^  «. 
and  subject  to  the  disposition  of  a  bankrupt,  he  shall  suffer 
for  his  misconduct.  But  that  does  not  apply  to  a  case  where 
die  article  n  left  for  the  usual  purposes  of  trade.  We 
all  know,  and  it  has  been  proved  in  die  cause,  that  it  is 
customary  for  coachmakers  to  keep  carriages  after  they 
are  made,  and  to  put  them  in  a  front  shop  for  the  pur- 
pose of  display,  to  shew  what  kind  of  carriages  they  make, 
and  what  description  of  customers  they  have.  Under 
these  drcumstances,  I  am  clearly  of  opinion,  that  this  is 
not  a  case  within  the  meaning  of  the  act  of  Parliament. 

Taddy^  Seijt. — Does  your  Lordship  think  that  there 
was  any  delivery. 

Gaselee,  J. — I  think  there  was  a  delivery  in  this  way. 
It  seems  that  the  carriage  was  finished  on  the  9th  of  Janu- 
ary. The  party  was  then  told  it  was  complete,  upon  which 
he  paid  the  money,  and  the  maker  agreed  to  keep  the 
carriage,  without  making  any  charge,  for  six  months,  or 
longer.  I  think  this  was  as  much  a  delivery  as  the  nature 
of  the  case  would  admit.  It  lYOuld  have  answered  no  pur- 
pose to  have  sent  the  carriage  to  the  plaintiff's  house,  and 
then  to  have  brought  it  back  to  remain  at  the  maker's. 

Verdict  for  the  plaintiff. 
Wilde,  Seijt.,  and  Comyn,  tot  the  plaintiff*. 
Taddjft  Serjt.,  and  Plattf  for  the  defendants. 

[Attornies — Pin€ro,9Dd  Allen  i- Co. \ 

See  the  case  of  Newport  v.  HolHrngt^  post,  pa^e  ^23. 
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BEFORE  MR.  JUSTICE  BVRROU6H. 


'      '  Phillips  v.  Crutchley. 

Acdefe^^^V  Breach  of  promise  of  marriage.— The  declaration 
nid  to  the  plain-  Contained  four  counts:  two  on  promises  to  marry  on  re- 
wouid'marry  qucst ;  One  on  a  promise  to  marry  within  a  reasonable 
that*hf  wo'uW  **  *™® »  ^^^  ^^^  ®"  *  promise  to  marry  generally.  The  de- 
marry  her  soon-  fendaut  said,  that  he  would  marry  the  plaintiff  in  July. 

er  were  it  not       __,        ,  .,  -  .  iiiji 

that  he  had  ar-  That  he  would  marry  her  sooner,  were  it  not  that  he  had 
make^whiih^  ^  make  some  arrangements,  to  provide  for  his  sister,  who 
would  he  com-    haj  fy^en  keeping  his  house,  which  he  should  be  able  to 

pleted  by  July,  r     o  » 

ifnoibrforei^Bd  do  by  July,  if  not  before.  In  the  month  of  May,  on  tak- 
to  her  once,' in    i^g  leave  of  her  once,  he  said,  "  I  hope  in  a  few  weeks  to 

die  month  of        j^^       ^^  homC." 
If  ay,  on  taking  ^ 

Utile,  **  I  hope 

to  take  ^  '  Wilde f  Serjt.,  for  the  defendant,  submitted,  that  neither 
denT'ln^an  a^"  ^^  ^^^  counts  was^ proved.  The  promise  proved  was  to 
tion  for  breach    marry  at  a  8T5ecific  time,  namely,  in,  July,  and  there  was 

of  prondse  of  ^  ^ 

marriage,  to      no  count  to  which  that  proof  would  apply. 

support  a  count 
(natLgenerai 

promiie.  BuRROUGH,  J. — I  thmk  there  is  sufficient  evidence  of  a 

general  promise. 

Verdict  for  the  plaintiff. — Damages,  SOOL 

Taddy^  Serjt,  and  Tomlinson,  for  the  plaintiff. 
Wilde,  and  Andrews,  Serjts.,  for  the  defendant. 

[Attornies — Harmer  and  Vtrgo]. 


In  the  ensuing  Hilary  Term,  Wilde,  Serjt.,  moved  for 
a  new  trial ;  but  the  Court  thought  the  ruling  at  Nisi  Prius 
right,  and  refused  a  rule. 

See  the  case  of  Patter  v.  Debooi^  1  Stark.  82,  dtedcate^  VdL  I, 
p.  362(11). 
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Ai^oMmed  Sittings  in  London,  c^ter  Michaelmas 
Term,  1827. 

BEFORE  MR.  JUSTICE  GA8ELEE, 
(Who  saifor  the  Lord  Chief  Justice.) 


Hedoer  v.  Horton.  j^^  j^^^ 

Assumpsit  on  a  bUl  of  exchange,  drawn  by  one  An-  in  an  action  by 
sell,  on,  and  accepted  by  the  defendant,  and  indorsed  by  **  ^^\  *"*?* 

!.«•  •'•ee  against  the 

Anseu  to  the  plaintiff.  acceptor  of  a 

bill  of  exchange; 
•  the  declarations 

WUde,  Serjt.,  for  the  defendant,  on  cross-examination,  ^^Je  blfore'ln- 
asked  one  of  the  plaintiff's  witnesses,  whether,  in  a  conver-  dorsement, 
sation  he  admitted  to  have  had  with  Ansell,  at  the  time  the  acceptor 
he  was  the  holder  of  the  bill,  he  learned  for  what  consi-  J^or  bu^'a^' 
deration  the  bill  had  been  drawn.  ?P*^"?'  ^?^* 

be  admitted  in 
evidence,  if  the 

Adams,  Serjt.,  for  the  plaintiff,  objected.  ingat  the  time 

of  the  trial,  be- 
cause In  such 

Gaselee,  J«,  was  inclined  to  allow  the  question.  caw  he  might 


be  called  as  m 
witness. 


Crou^  Serjt,  as  Amicus  curiasy  mentioned  the  case  of 
Borough  V.  White  (a),  in  which  the  Court  of  King's  Bench 
had  decided,  that  such  evidence  was  not  admissible. 

Adams,  Serjt. — ^We  are  the  holders  of  the  bill,  and  it  is 
to  be  presumed,  that  we  are  innocent  and  bond  fide  hold- 

(c)  6  D.  &  R.  379.    The  point  evidence  of  declarations,  made  by 

bedded  in  that  case  was,  that  the  the  payee,  ^idiilst  the  note  was  in 

right  of  an  innocent  indorsee  for  his  hands,   and  before  indorse- 

▼slnetorecover  upon  apcpmisso-  ment,  that  it  was  given  to  him 

rynote  made  payable  to  the  payee  by  the  maker,  without  considers* 

**  or  order,  with  interest,  on  de-  tlon,  &c. 
ouumI,*  cannot  be  impeached  by 

Kg 
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ers  for  valuable  consideration,  till  the  contrary  is  proved. 
Barough  v.  White  is  all  fours  with  this  case.  Let  them 
shew  we  are  not  holders  for  value,  let  them  impeach 
our  title,  and  then  they  may  bring  in  evidence  of  the  de- 
clarations of  Ansell. 

Croftder,  on  the  same  side. — ^The  party  himself,  whose 
declarations  are  sought  to  be  given  in  evidence,  might  be 
called  as  a  witness,  and  this  seems  to  be  the  principle  on 
which  such  declarations  are  inadmissible. 

Wilde,  Serjt. — The  law  presumes,  when  a  bill  is  drawn 
and  accepted,  that  it  is  drawn  for  value  received  by  the  ctc^ 
cepior;  and  it  is  on  this  ground  that  a  party  is  not  called 
on  to  prove  the  consideration  in  the  first  instance,  viz. 
the  presumption  of  law,  that  consideration  has  been  re- 
ceived by  the  defendant.  But  the  moment  the  acceptor 
proves  that  the  bill  was  drawn  under  circumstances  which 
shew  that  no  value  was  given — 

Gaselee,  J. — I  do  not  think  that  the  case  of  Barough 
V.  fFhite,  stands  in  your  way  (A) ;  but  my  difficiUty  is  upon 
that  which  Mr.  Crawder  has  stated,  viz.  that  the  party  is 
living  and  might  be  called  as  a  witness. 

Wilde,  Serjt. — We  are  constantly  in  the  habit  of  calling 
bankers'  clerks  to  prove  a  want  of  consideration,  by  con- 
versations between  the  drawer  and  acceptor.  My  friend 
says,  that  we  are  to  call  Ansell.  Why,  my  case  is,  that  he 
is  the  real  plaintiff  seeking  to  recover  in  another's  name. 
I  propose  to  shew,  by  communications  between  Ansell  (the 
drawer),  and  the  defendant  (the  acceptor),  that  at  the  time 
when  the  bill  was  in  the  hands  of  Ansell,  it  was  not  a  bill 
that  could  be  enforced ;  and  I  propose  to  do  that  by  prov- 
ing Ansell's  declarations  made  against  his  own  interest. 

(6)  See  note  (a)  as  to  the  point  duced  at  the  trial  bat'  the  margi- 
there  decided.    Nothing  was  pro*     nal  abstract  of  the  case. 
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Gasklse,  J* — I  have  always  understood,  that,  with  re- 
spect to  real  estates,  the  declarations  of  a  party  made  be- 
fore he  parted  with  his  interest,  have  been  received  in  evi- 
dence, and  not  his  declarations  after.  But  I  believe  that 
this  has  been  in  cases  where  the  party  was  dead  (c).  In 
this  case,  as  the  party  is  alive  and  might  be  called  as  a  wit- 
ness, I  am  of  opinion  that  the  evidence  cannot  be  re- 
ceived (d). 
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Ansell  was  thed  called  as  a  witness  for  the  defendant, 
but  failing  to  establish  his  case,  the 

Verdict  was  for  the  plaintiff. 

Jdams,  Serjt.,  and  Crowder,  for  tke  plaintiff. 
WUde,  Seijt.,  and  HUdyardf  for  the  defendant 

f  Attomies—iS^yef-y  and  SigeL'] 


(e)  Mr.  Phillipps  in  his  Law  of 
Efidence,  Vol.  I,  p.  259,  after 
speaking  of  declarations  against 
interest  by  deceased  occupiers  of 
lands,  &c  &c.,  says,  "  In  all  the 
cues  which  have  been  mentioned 
on  tins  subject,  the  person  who 
sMde  the  entry  or  declaration  in 
question,  was  deceased  at  the  time 
of  the  trial:  if  the  rule  were  not 
confined  to  such  cases,  there 
woold  be  great  danger  of  coUu- 
«m.  It  has,  therefore,  been  held, 
that  such  evidence  is  not  admissi- 
ble where  the  person  is  incapable 
of  attending  from  illness." 


(d)  In  the  case  of  Borough  f. 
White,  it  was  proposed  to  give  in 
evidence  the  declarations  of  a  per- 
son named  Arnett,  BagUg,  J.  sud^ 
*'  In  no  case  can  the  declarations 
of  a  partv  who  is  alive,  and  may  he 
called  at  a  witness,  be  received  to 
affect  a  third  person,  unless  the 
latter  is  identified  mth  such  de- 
clarations. Now  in  this  case  there 
was  nothing  to  identify  the  plain- 
tiff with  Amett's  declarations." 

The  rest  of  the  Judges  express- 
ed opinions  to  the  same  effect  upon 
thatpoint« 
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Dec.  Uih 

The  clerk  of 
the  bails  of  the 
Mayor's  Court 
of  London,  in 
pursuance  of  a 
practice  in  that 
Court,  refused 
to  accept  bail 
for  a  defendant, 
*who  was  sued 
jointly  with  an* 
other  person, 
unless  it  was 
also  given  for 
such  other  per- 
son : — Held, 
that  this  refusal 
was  no  answer 
to  an  action 
against  a  Ser- 
jeant at  roace^ 
from  whose 
custody  that 
defendant,  for 
whom  bail  was 
offered,  had  es- 
caped. 


De  Yaux  and  Another  v.  Skwkll. 

1  HE  first  count  of  the  declaration  stated,  that  one  Na- 
thaniel Goldstein,  and  Alexander  Cohan  Castle,  thereto- 
fore, to  wit,  on  the  3rd  of  October,  18S7,  at  &c»,  were  in- 
debted to  the  plaintiffs  in  the  sum  of  1200/.,  in  respect  of 
certain  causes  of  action  before  then  accrued  to  them  against 
the  said  N.  G.  and  A.  C^C,  within  the  jurisdiction  of  the 
Court  thereinafter  next  mentioned ;  and  being  so  indebt- 
ed, the  plaintiffs,  for  the  recovery  of  their  said  debt,  after- 
wards &c.,  to  wit  &c.,  according  to  the  course  and  prac- 
tice of  his  Majesty's  Court,  before  the  Mayor  and  Alder- 
men of  the  city  of  London,  in  the  Chamber  of  the  Guild- 
hall of  the  same  city,  duly  caused  an  affidavit  of  the  s^dd 
debt  to  be  made  in  the  said  Court,  and  thereupon  then 
and  there,  according  to  the  course  and  practice  of  the 
said  Court,  duly  affirmed  their  bill  original  against  the 
said  N.  G.  and  A.  C.  C,  for  the  said  debt;  and  afterwards, 
to  wit,  on  &c.,  sued  and  prosecuted  out  of  his  said  Majes- 
ty's Court,  &c.  against  the  said  N*  G.  and  A*  C.  C,  ac- 
cording to  the  course  and  practice  of  the  said  Court,  a 
certain  mandate  directed  to  the  defendant,  then  and  there 
being  one  of  the  serjeants  at  mace  of  the  said  Court, 
as  such  Serjeant,  or  to  any  other  serjeant  at  mace  of  the 
said  Court,  by  which  said  mandate  the  said  defendant 
was  commanded  to  arrest  the  said  N.  G.  and  the  said 
A.  C.  C,  at  the  suit  of  the  plaintiffs,  according  to  the 
custom  of  the  said  Court,  which  said  mandate  was  then 
and  there  duly  marked  for  bail,  for  1069/.  By  virtue  of 
which  said  mandate,  defendant  so  being  serjeant,  &c«,  to 
wit,  &c.  took  and  arrested  the  said  N^  G.  by  his  body,  and 
then  and  there  had  and  detained  him  in  his  custody  as 
such  serjeant,  &c.  Yet  the  defendant  being  serjeant,  &€. 
not  regarding  &c.,  without  the  leave  or  license,  and  against 
the  will  of  the  plaintiffs,  voluntarily  suffered  and  permitted 
the  saidN.  G.  to  escape,  &c.  The  declaration  then  averred 
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tbat  the  said  N.  G.  did  not  appear  in  the  said  Court  of 
the  said  Mayor,  &c.  according  to  the  practice  of  the  said 
Court,  but  therein  wholly  failed,  &c.,  by  means^of  which 
the  plaintiffs  had  been  injured  and  delayed  in  the  reco- 
▼ery  of  their  debt,  and  were  likely  to  lose  the  s^me,  &c. 

The  second  count  was  for  not  taking  Goldstein.  There 
were  two  other  counts,  and  the  plea  was — Not  guilty. 

The  plaintiff's  demand  was  made  up  of  five  bills  of  ex- 
change, and  a  promissory  note ;  but,  in  the  course  of  the 
cause,  the  claim  was  reduced  to  the  demand  on  the  pro- 
missory note  alone. 

The  clerk  to  the  plaintiff's  attorney,  who  Was  also  an 
attorney  of  the  Mayor's  Court,  produced  the  affidavit  of 
debt,  and  also  a  book,  which  he  stated  to  be  one  in  which 
entries  are  made  of  actions  commenced  in  the  Mayor's 
Court  It  contained,  among  others,  the  following  entry : 
"  In  the  Mayor's  Court,  London,  3rd  October,  1827,  Na- 
thaniel Goldstein,  and  Alexander  Cohan  Castle,  defend* 
ants,  at  the  suit  of  De  Yaux  and  Another,  trespass  on  the 
case,  to  the  damage  of  &c.,  on  the  oath  of,"  &c.  The  wit- 
ness stated  that  this  entry  was,  according  to  the  practice  of 
the  Court,  called  an  original  bill.  Upon  this,  a  mandate 
was  made  out,  and  delivered  to  a  person  named  Newsom. 
It  was  in  the  following  form : — 

**  In  the  Mayor's  Court,  London. 

To  Charles  Sewell,  one  of  the  \ 

Serjeants  at  mace,  or  to  any  („,!-.-.  o 

'  .       .     *  ■'.>By  the  Mayor,  &c. 

other  Serjeant  at  mace  of  (     *^  "^ 

the  same  Court.  J 

Arrest    Nathaniel     Goldstein,    and^Vp        ch\(v\j 

Alexander  Cohan  Castle,  defend- f  ^      '     t/vr.A» 

ants,  at  the  suit  of  Charles  De  Vaux  L         .  , 

and  Adolphus  Debraux,  plaintiffs.  ./      . 

Tho.  N.  WiQiams,  plaintiffs'  attorney. 

Lord  Mayor's  Court-office, 

3rd  October,  1827." 
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It  appeared  that  there  were  six  Serjeants  at  maoe^  but 
the  defendant  was  the  only  one  who  had  attended  for  two 
years  previous.  On  this  mandate  Goldstein  was  arrested, 
and  taken  to  a  lock-up-house,  kept  by  a  person  named 
Walbanke;  and  it  was  proved  to  have  been  the  practice, 
for  a  period  of  thirty  years,  for  the  Serjeants  at  mace  of 
the  Mayor's  Court,  to  take  their  prisoners  to  a  lock-up- 
house,  having  no  place  of  custody  of  their  own.  It  was 
from  Walbanke's  house  that  Goldstein  escaped.  Bail  was 
offered  for  him,  but  the  clerk  of  the  bails  refiised  to  accept 
it  unless  the  parties  would  become  bail  also  for  Castle,  who 
was  sued  with  him;  and  it  appeared  to  have  been  the  prac- 
tice of  the  Mayor's  Court,  to  require  bail  to  be  given  in 
that  manner.  It  also  appeared  that  a  petition  had,  shortly 
before  the  arrest  in  question,  been  presented  to  the  Cpurt 
of  Aldermen,  by  the  six  Serjeants  at  mace,  praying  for  the 
appointment  of  an  assistant,  and  that  in  consequence  the 
Co'urt  had  appointed  Mr.  Newsom.  A  bill  of  charges  had 
been  made  out  in  the  name  of  the  defendant.  It  was 
proved  that  the  defendant,  on  being  told  that  the  action 
might  be  discontinued  if  he  would  re-take  Goldstein, 
said,  that  he  did  not  think  he  could,  but  he  knew  his  own 
business  best,  and  should  act  as  he  thought  proper.  It 
appeared  that  Goldstein  offered  to  pay  lOs,  in  the  pound, 
and  to  give  good  bills;  and  it  appeared  also,  that  he  had 
since  become  bankrupt. 

Wilde,  Seijt.,  for  the  defendant,  submitted,  that  as  New- 
som was  a  regular  officer  properly  appointed  by  the  Court, 
he  was  responsible,  as  the  warrant  was  delivered  to  him. 
He  ako  contended,  that  the  refusal  of  the  clerk  of  the 
bails  to  take  bail  for  Goldstein  alone,  was  a  discharge  of 
the  defendant;  and  further,  that  the  plaintiffs  had  not 
made  out  any  loss,  as  it  did  not  appear  that  they  would 
have  obtained  their  money,  if  Goldstein  had  continued  in 
custody. 
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Taddff,  Serjt.,  for  the  plaintifis,  contended,  that  the  de- 
fendanty  as  the  officer  of  the  Court  employed  to  arrest 
Goldstein,  having  once  got  possession  of  his  person,  could 
odj  permit  his  discharge  in  the  event  of  ^ood  bail  being 
pat  in ;  and  also,  with  respect  to  the  damages,  that  the  of- 
fer of  Goldstein  to  give  bills,  and  pay  10«.  in  the  pound, 
was  satisfactory  evidence  of  the  loss  which  the  plaintiffii 
had  sustained. 

Gas£L££,  J. — ^The  first  question  is,  was  Newsom  acting 
as  the  deputy  of  the  defendant?  There  is  nothing  in  law 
against  it;  nor  is  it  at  all  inconsistent.  The  petition  to 
the  Court  was  for  the  appointment  of  a  deputy;  and  it' 
seems  that  Newsom  holds  only  during  pleasure.  I  think 
that  the  defendant  has  not  discharged  his  duty.  Lock-up 
houses  are  not  known  to  the  law.  An  officer  who  is  em- 
ployed to  arrest  a  party,  does  not  do  his  duty  by  merely 
leaving  him  in  custody  in  a  lock-up  house.  It  is  said, 
that  bail  was  offered  and  refused:  I  will  not  pronounce  a 
decided  opinion  upon  the  subject;  but  I  am  inclined  to 
think  that  the  officer  of  the  Court  was  not  justified  in  re- 
fusing it.  But  I  am  clearly  of  opinion  that  his  refusal  is 
no  answer  to  this  action.  You  are  bound  to  hold  the  offi- 
cers to  their  duty.  This,  however,  is  not  a  gross  case,  as 
many  cases  of  escape  are.  The  act  of  the  defendant  is  as 
venial  as  such  an  act  can  be.  The  plaintifis  could  not  de- 
clare till  the  other  defendant.  Costly,  was  in  Coiurt.  They 
could  not  have  got  their  judgment  against  Goldstein  alone. 
But  it  seems  that  Goldstein  offered  to  pay  lOs.  in  the 
pound.  It  is  for  you  to  say  what  damage  the  plaintiffs 
have  susteined;  for,  provided  you  are  of  opinion  that 
Newsom  was  only  an  agent,  I  think,  that,  in  point  of  law, 
this  action  may  be  maintained. 

Verdict  for  the  plaintiffs -—Damages,  40s. 

Toddy  and  Andrews^  Serjts.,  and  Chiiiy,  for  the  plain- 
tiffs. 
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Wilde  and  Janes,  Seijte.,  and  BoUand,  for  the  de- 
fendant 

[Attornies— 7'.  N.  WiUmm^  and  E.  /mm*.] 


In  the  ensuing  HSary  Term,  Wilde,  Seijt.,  moTed  for 
a  new  trial,  and  contended,  that  as  the  non-appearance  of 
Goldstein  was  not  the  result  of  the  negligence  of  the  de- 
fendant, but  produced  by  the  fault  of  the  clerk  of  the 
bails,  the  action  could  not  be  maintained. 

The  Court  said,  that  it  was  the  duty  of  the  officer  em- 
ployed to  make  an  arrest,  to  take  care  that  the  party  was 
forthcoming,  and  that  the  plaintiff  was  not  bound  to  look 
to  any  one  except  the  officer.  They  also  were  of  opinion, 
that,  under  the  circumstances  of  the  case,  the  Jury  were 
perfectly  right  in  giving  only  nominal  damages. 

Rule  refused. 


Dee.  17 tk.  Benson  r.  Hippius. 

^J*M«rty  wi-  Assumpsit  on  an  agreement.     The  second  count  of 

coniigoee  of  a  the  declaration  stated,  that  a  charter-party  had  been  en- 

•dut ^»Sder'^  tered  into  between  the  plaintiff,  as  the  owner  of  the  ship 

"*^*  ^frei*  h''*"  Trusty,  and  one  Bennett  Thomas  Gillam,  merchant,  where- 

and  primage,  by  it  was  agreed  that  the  said  ship  should ,  with  all  convenient 

^<my  b€du^*'  Speed,  procccd  to  Quebec,  and  there  load,  from  the  factor 

•pect^iurhfni"'  ^^  ^^®  ^^^  merchant,  a  full  cargo  of  square  masts,  &c., 

•elf  in  the  place  and,  being  so  loaded,  should  proceed  to  London  and  deli- 

of  the  charterer,  '  o  '  r 

he  will  be  liable,  ver  the  same,  on  being  paid  freight,  as  in  the  said  charter- 
by  tbe'owner,  party  mentioned ;  and  that  the  freight  should  be  paid  on 
to  pay  danoaga  unloading  and  right  delivery  of  the  cargo,  &c. ;  and  that 
discharging  the  fifty  running  days  should  be  allowed  the  said  merchant  (if  the 
the  number  of  ship  was  not  soouer  despatched)  for  loading  at  Quebec 
tndmmm  ^^^  unloading  at  London,  and  ten  days  on  demurrage,  over 
in  the  charter-  and  above  the  said  laying  days,  at  10/.  per  day,  &c. ;  and 

party. 
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that  the  ship  should  discharge  in  the  Docks,  if  requfared  by 
the  freighter*  It  then  averred  that  the  ship  loaded  at 
Quebec,  and  proceeded  to  London,  and  was  required  to 
discharge  in  the  Docks,  and  was  ready  to  deliver,  and  that 
certain  persons  using  the  name  and  firm  otJohn  Pirie  ^ 
Co.f  to  whom  the  cargo  was  consigned,  had  requested  the 
defendant  to  sell  the  same  for  them;  whereupon,  after- 
wards, &c.,  in  consideration  that  the  plaintiffs  at  the  re- 
quest  of  the  defendant,  would  deliver  to  him  the  cargo^ 
according  to  the  terms  of  the  charter-party,  tie  defendant 
promised  the  plaintiff  to  pay  him  the  freight  and  primage, 
aod  demurrage^  if  any  demurrage  should  be  due^  and  in 
every  respect  to  put  himself  in  the  place  of  the  saidB.  T. 
Gillam,  the  charterer  of  the  said  ship,  so  far  as  respected 
the  agreement  with  the  plaintiff  for  the  said  voyage.  It 
then  averred  that  the  defendant  requested  the  plaintiff  to 
discharge  the  cargo  in  the  Docks;  and  that  he,  confiding  in 
the  defendant's  promise,  did  afterwards  do  so;  and  that 
the  ship  was  kept  and  detained  in  the  loading  at  Quebec, 
and  the  unloading  in  London,  for  the  space  of  fifty  days 
beyond  the  fifty  days  mentioned  in  the  charter-party, 
whereby  a  large  stun  of  money,  to  wit,  the  sum  of  100/. 
for  ten  of  the  said  days  over  and  above  the  said  fifty  run- 
ning days,  being  at  and  after  the  rate  of  10/.  per  day,  be- 
came due  from  the  defendant  to  the  plaintiff,  according  to 
the  terms  of  the  charter-party,  and  the  effect  of  the  defend- 
ant's undertaking.  It  then  proceeded — And  the  said  plaintiff, 
for  the  detention  for  forty  days,  residue  of  said  fifty  days, 
and  for  being  deprived  of  the  use  of  the  ship,  &c«,  during 
the  said  forty  days,  reasonably  deserved  to  have  of  the 
defendant,  and  the  said  defendant,  according  to  his  under- 
taking, became  liable  to  pay,  a  certain  large  sum,  to  wit,  the 
sum  of  4002.,  &c.  There  were  other  counts :  and  the  plea 
was— The  general  issue. 

By  the  charter-party,  which  was  dated  March  18th, 
1825,  and  signed  by  GUlam  and  the  plaintiff,  fifty  running 
days  were  to  be  allowed  for  loading  and  unloading,  and 
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ten  days  on  demurrage  over  and  above  the  said  lajiog 
days,  at  10/.  per  day. 

The  agreement  signed  by  the  defendant  was  in  the  fol- 
lowing terms: — 

*'  Mr.  Thomas  Benson, 

Sir, — Messrs.  John  Pirie  &  Co.,  the  consignees  of  your 
ship  Trusty's  cargo,  having  placed  it  in  my  hands  for  sale, 
I  hereby  engage  to  pay  you  the  freight  and  primage  (and 
demurragCi  if  any  be  due),  and  in  every  respect  to  put 
myself  in  the  place  of  Mr.  Gillam,  the  charterer,  so  far 
as  respects  the  agreement  for  the  said  Quebec  voyage.    I 

*™'  *^-  C.  J.  Hippius." 

The  ship  had  been  detained  at  Quebec  and  in  London 
about  thirty-five  days  beyond  the  fifty  running  days.  The 
master  of  the  ship  was  called  as  a  witness,  and  proved 
that  the  delay  did  not  arise  from  any  fault  of  his,  but  that 
such  part  of  it  as  occurred  at  Quebec  arose  from  the  cir- 
cumstance of  the  cargo's  not  being  ready,  and  such  part  of 
it  as  occurred  in  London,  from  the  crowded  state  of  the 
Docks.  The  ship  had  not  begun  to  unload  at  the  time  when 
the  defendant's  agreement  was  signed.  The  bill  of  lading 
to  Messrs.  Pirie  &  Co.,  the  consignees,  only  provided  for 
the  payment  of  freight:  100/.  had  been  paid  into  Court. 

FFffofe,  Serjt.,  for  the  plaintiff. — ^It  has  been  several 
times  determined,  that  where  there  is  one  period  for  run- 
ning days,  and  another  period  for  demurrage,  from  what- 
ever cause  any  delay  arises,  the  ship  must  be  restored  to 
the  owner,  fit  for  further  use ;  and  if  it  is  not,  he  is  entitled 
to  damages.  And  in  this  case,  aa  the  plaintiff  by  his 
agreement  has  put  himself  in  the  place  of  the  charterer, 
he  will  be  bound  to  pay  such  damages  himself. 

Toddy,  Seijt.,  for  the  defendant,  (to  the  Jury). — I  ad- 
mit that,  as  between  Gillam  and  the  plaintiff,  the  original 
pai:ities  to  the  charter-party,  if  the  delay  arose  from  the 
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state  of  the  Docks,  without  any  fault  of  the  master,  the 
charterer  may  be  liable,  provided  there  be  an  express 
oovenant,  as  in  the  cases  alluded  to.  But  those  cases 
bsTe  been  decided  upon  the  nature  of  the  covenant, 
which  might  have  contabed  an  exception,  if  the  party 
had  pleased  to  insert  it.  But  this  is  not  a  question  be- 
tween the  plainti£P  and  Gillam,  but  between  him  and  a 
third  person,  under  peculiar  circumstances.  Pine  &  Co., 
the  consignees,  contract  merely  to  pay  freight,  and  not 
demurrage.  We  have  paid  into  Court  enough  to  cover 
what  is  properly  demurrage,  which  is  that  provided  for  in 
die  charter-party,  vur.  ten  days  at  102.  per  day.  The  con- 
tract  is  dated  September  21st,  at  which  time  the  ship  had 
not  begun  to  unload,  and  when  it  was  not  known  what 
delay  might  arise.  It  will  be  for  his  Lordship  to  say, 
on  the  words  ** if  any  be  due^*  whether  it  means  any 
more  than  that  which  was  due  at  that  time.  I  submit, 
firsts  that  there  is  no  sufficient  consideration  between 
the  plamtiff  and  defendant  apparent  on  the  face  of  the 
contract;  and  secondly ^  if  there  is,  it  is  not  properly 
stated  in  the  declaration,  because,  there  it  is  said,  ''  in 
consideration  that  they  toould  deliver,"  and  the  agreement 
is,  Messrs.  Pirie  &  Co.  having  delivered.  The  undertak- 
ing is  for  demurrage;  and  that  does  not  extend  to  the 
contingent  damages  for  future  detention,  but  is  merely  for 
the  demurrage  due  at  the  time  of  signing. 

Gaselee,  J. — The  undertaking  does  not  refer  to  the 
hill  of  lading.  .  I  consider  the  words  "  in  every  respect,'* 
&c.,  make  the  defendant  liable  for  all  that  Gillam  was.  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  a  verdict,  but 
I  will  give  you  leave  to  move  to  enter  a  nonsuit. 

Verdict  for  tbe  plaintiff,  300/. 

Wilde,  Serjt.,  and  Holroyd,  for  the  plaintiff. 

Taddy,  Serjt,  and  Piatt,  for  the  defendant. 

[Attomies— dapimiii,  and  Reardon  Sr  D.] 
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Ik  the  ensuing  Hilaiy  Term;  Toddy,  Serji.,  moTcd^ 
pursuant  to  the  leave  given  at  the  trial*  The  cases  of 
fFiain  v.  Wariiers  (a),  and  Saunders  y.  fFaieJteld  {b\  de- 
cide,  that  there  must  be  a  consideration  moving  from  the 
plaintiff  to  the  defendant,  and  in  this  case  there  is  none.  The 
words  of  the  agreement  are,  *'  your  ship  Trusty^s  cargo.** 
In  the  case  of  an  implied  contract  between  the  owner 
and  the  charterer,  the  crowded  state  of  the  Docks  would  be 
a  circumstance  from  which  the  Jury  might  infer  what  was 
the  intention  of  the  parties;  although  it  would  not  be  so  in 
the  case  of  an  express  covenant;  a  fortiori  should  that  cir- 
cumstance be  taken  into  account  in  the  case  of  a  third  per- 
son. Demurrage,  in  the  sense  alluded  to,  is  for  ten  days*de* 
murrage  only,  according  to  the  terms  of  the  charter-party, 
and  not  for  contingent  damages  for  delay  beyond  that  pe- 
riod. 


The  Court  expressed  their  opinion,  that  the  verdict 
right  on  the  second  count:  and  therefore  they 


Refused  a  rule. 


(a)  5  East,  10. 
ib)  4  B.  &  A ,  695. 
See  the  cases  of  Uer  ▼.  Yates, 
3 Taunt.  £87$  Randall  ▼.  Lynch, 


12  East,  179;  Rodgers  f.  Forrfi- 
ters,  2  Camp.  483,  and  Bnrmater 
▼.  Hodgson,  2  Camp.  488. 


Dec.  mh. 

If  a  dedantioii 
tiwtr,  that  in 
poniunce  of  an 
agreement,  an 
acUon  wai  <ftf- 


denoe  that,  since 
the  Hgreement, 
DO  steps  had 
been  uken  in 
the  cause,  is  not 
luiBdeDt  to  sup- 
port the  allega- 
tion. 


Fanshawe,  Clerk,  v.  Heard. 

Assumpsit  on  an  agreement,  by  which  the  defendant 
undertook  to  pay  certain  costs,  in  consideration  that  the 
plainti£P  would  discontinue  an  action  which  he  had  com- 
menced against  him. 

The  declaration  arerred  that  the  action  had  been  dis- 
continued. 

The  only  evidence  given  was,  that  no  further  proceed- 
ings had,  since  the  agreement,  been  taken  in  the  cause. 
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StorkMf  Seijt.,  submitted,  that  this  was  not  proof  of  a        1827. 

discontiniiaiioe.  J     ^'     ' 

Fanshawb 

r. 

Taddy,  Seijt.^  contended,  that  as  the  witness  said,  that       Hiabd. 
DO  further  proceedings  had  been  taken,  it  was  quite  suf- 
ficient 

BuRRouGH,  J. — Here  is  an  action  depending,  and  there 
18  a  known  way  of  discontinuing  actions,  which  has  not  been 
adopted  in  this  case;  I  think  the  plaintiff  must  be  nonsuit- 
ed, but  I  will  give  you  leave  to  move. 

Taddy,  Serjt.,  then  proppsed  to  go  on  the  account  stated, 
and  produced  a  letter  written  by  the  defendant's  attorney, 
stating  that  it  was  hardly  worth  while  to  tax  the  bill,  but 
that  there  would  be  a  sum  to  be  taken  off,  which  would 
leave  \\U  \Zs,  remaining,  which  siun  the  defendant  was 
"  ready  and  wiUing  to  pay.** 

Sioris,  &erjt. — This  letter  refers  to  the  agreement,  and 
does  not  dispense  with  any  conditions  to  be  performed  on 
die  part  of  the  plaintiff;  it  is  merely  written  on  the  suppo- 
sition that  all  the  proper  steps  would  be  taken;  it  assumes 
tbe  agreennent  as  its  basis. 

BuRRouGH,  J. — ^Thought  that  the  letter  was  not  suffi- 
dent 

Nonsuit,  with  leave  to  move, 
Taddy,  S^t,  and  Erie,  for  the  plaintiff. 

Storks,  Serjt.,  for  the  defendant. 

[Attonues— JEmim  and  Jowt^l 


In  the  ensuing  Hilary  Term,  Toddy,  Serjt.,  moved  to 
aet  aside  the  nonsuit,  but  the  Court  refused  a  rule. 
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Dec.  I8<A.  Peter  Godefroy  r.  Jay,  and  Another. 

In  an  action  J[  HE  first  count  in  the  declaration  stated,  that  before  the 

nS  for*nl«o-  ^™®'  ^^*  *  c®''*^''^  notice  in  writing  was  delivered  to,  and 

genoe  in  not  served  upon  him  the  said  Peter,  statins  in  substance,  and 

making  a  mo-  *^  . 

tion  to  set  aside  to  the  effcctp  that  a  declaration  was  filed  with  the  Pro- 
b^uiaiity,  if  thonotaries  of  the  Court  of  Common  Pleas  against  him,  at 
^  **^!^S!*i!r    the  suit  of  one  Stephen  Dubois,  &c.     That  he  the  said 

aTeri  as  tnc  con-  '^  ' 

sequence  of  the    Peter  had  never  been  served  with  any  writ  or  process^  or 

neglect,  a  judg-  .       .  ^     r*i.         -j  /^      -* 

ment  by  deikuit  copy  of  any  wrtt  Or  proccss  issuing  out  of  the  said  Court, 

wiingsand"^  against  him  at  the  suit  of  the  said  Stephen  Dubois,  nor 
final  judgment     |jad  he  been  arrested,  &c.     That  he  thereupon  applied  to 

and  execution,  *        ^  *  * 

an  examined  the  defendants,  who  were  then  and  there  attomies  at  law, 

cord  must  be  &c.,  and  delivered  to  them  the  said  notice,  and  retained 

£n«,*to*pwTe  *°^  employed  them  as  his  attomies  to  take  the  necessary 

both  the  Judg  2JiiL  proper  steps  in  the  premises,  and  that  in  considera- 

ments  {  and  it 

is  not  enough  to  tiop  of  such  retainer,  &c.,  the  defendants  undertook  faith- 
L  theProthono-  ^^J  ^  discharge  their  duty,  &c.  It  then  proceeded  as 
Se^nSo^"*  follows:  "And  the  said  Peter  in  fact  says,  that  it  after- 
with  the  Pro>>  wards  became  and  was  the  duty  of  the  said  defendants,  as 
/oM^/^  ^  the  attomies  of  and  for  him  the  said  Peter  in  the  premises, 
sucha'i^**'^  ^  ^^^^  applied  or  caused  application  to  be  made  to  the 
judgments  are     said  Court  of  our  said  lord  the  King  of  the  Bench,  in  due 

of  the  gut  of  .         .  ®  , 

the  action,  and  time,  tO  have  the  proceedings  in  the  said  action,  at  the  suit 

SalSma^r*  o^'the  said  Stephen  Dubois,  against  him  the  said  Peter, 

tha^'"*rit'in^'  sct  aside,  by  reason  and  on  the  grounds,  that  he  the  said 

tended  for  the  Peter  had  never  been  served  with  any  writ  or  process,  or 

upon  the  son,  copy  of  writ  or  process  at  the  suit  of  the  said  S.  D.  issuing 

Ac''namro"the  ^^^  ^^  ^^^^  CoUrt,  nor  had  been  arrested  at  the  suit  of  the 

fiither,  that  be.  gaid  S.  D.  by  virtue  of  any  writ  or  process  issuing  out  of 

inghisown  .,^  .  i.i  .<i-rfc  i/.« 

»nameaiso,iasaf-  the  Said  Court,  against  hitn  the  said  Peter,  whereof  the 

iHr^meTtbe  defendants  had  notice.  Yet  they,  not  regarding  their  duty 

a"^?^*^!  ^"  ^  ^^^  behalf,  but  contriving  and  intending  to  injure  the 

return.  said  Peter,  did  not  make  or  cause  to  be  made  application 

to  the  said  Court  of  our  said  lord  the  Kjng  of  the  Bench 

here,  in  due  time,  for  the  purpose  aforesaid,  or  take  any 
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other  proper  steps  in  the  premises,  as  tke  attoraies  of  and 
for  die  said  Peter,  but  wholly  neglected  and  omitted  so  to 
do;  by  reason  and  in  consequence  whereof,  and  by  and 
tlumii^  the  neg^t  and  deiauk  of  the  defendants  in  that 
behdC  aftenrardSf  to  wit^  on  the  18th  day  of  April,  in  the 
jear  18^  tm  wit,  at  &e.  judgment  by  defauU  was 
signed  agminsi  kirn  the  said  Peter  in  the  said  action,  and 
snch  tasiher  piooeecUngs  were  kad  in  the  said  aetion,  that 
afierwards^  to  wit,  in  Easter  Term,  in  the  seventh  year  of 
the  rdgn  of  our  lord  the  now  King,  it  was  considered  and 
adjudged  in  abd  by  the  said  Court  of  our  said  L<^d  the 
King  of  tile  Bench  here,  that  the  said  S.  Dubois  should 
lecow  agmnst  tlie  said  Peter  a  large  snra  of  money,  to. 
wit,  Ae  sum  of  SlLSs,;  and  execution  was  afterteards, 
to  wit,  on  the  9th  day  of  May,  in  the  year  last  aforesaid,  to 
wit,  at  ftc«,  issued  upon  the  said  judgment,  and  he  the 
said  Peter,  in  oirder  to  satisfy  the  siud  execution,  was  forced 
and  obliged  to  pay,  and  afterwards,  &c.  did  pay  to  the 
said  S.  Dubois  the  money  so  recovered  as  aforesaid,  and 
soother  large  sum  of  money,  to  wit,  the  sum  of  5/.,  the 
costs  and  expences  o^  and  occasioned  by,  the  said  execu- 
tioD,  and  bas  also  been  greatly  injured  in  bis  credit,"  &c. 
There  were  other  counts  in  the  declaration,  but  they  all 
averred  a  judgment  by  default, — further  proceedings, — 
— finaljudgment, — execution,  and  payment,  in  the  same 
form  as  tli^  were  averred  in  the  first  count. 

The  defendants  pleaded  the  general  issue. 

A  witness  was  called,  who  stated,  that,  in  Hilary  Term, 
1826,  he  went  to  the  oflSce  of  the  defendants,  accom- 
panied by  the  plaintiff'Hs  son,  and  took  them  a  notice  of 
dedarattODLy  which  had  been  served  upon  the  plaintiff  in 
an  action  at  the  suit  of  Dubois;  and  at  the  same  time  told 
them  that  the  copy  of  the  writ  had  been  served  on  the 
ptaintiflTs  son,  and  not  on  himself;  and  requested  them  to 
move  the ^-Court  to  set  aside  the  proceedings;  which  they 
promised  to  do;  that  he  called  several  times  afterwardsj 
and  waa  told  that  a  brief  had  been  delivered,  and  a  motion 

VOL.  in.  o 
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madei  but  that  do  rule  was  drawn  up,  as  the  brief  could 
not  be  found  in  the  hands  of  the  officer  of  the  Courts  or 
of  the  Serjeant,  to  whom  it  had  been  given. 

The  witness  admitted,  that,  in  the  month  of  October, 
1825,  very  shortly  after  the  serrice  of  the  writ  upon  the 
son,  he  had  a  conversation  with  the  father,  in  which  he 
acknowledged  that  he  knew  what  the  action  was  for,  and 
that  his  son  had  been  served,  as  lie  supposed,  instead  of  him- 
seir,  in  consequence  of  his  opening  the  door,  and  answering 
the  party  inquiring,  that  his  name  was  Peter  Godefroy. 
A  book  was  produced  from  the  Prothonotai*ies*  Office  of 
the  Common  Pleas,  which  the  clerk,  who  produced  it, 
said,  was  the  book  in  which  they  entered  all  judgments 
by  default.  The  eutry  was  thus :  in  the  margin  was  L. 
for  London,  then  came  the  name  of  the  cause,  Dubois  v* 
Godfrey,  then  a  private  mark  or  letter,  and  the  figures 
10  carried  out.  The  inquisition  was  put  iuj  with  the  Pro- 
thonotary*8  attocaiur  of  the  costs;  but  it  appeared  that 
the  roll  had  not  been  carried  in. 

Wilde,  Serjt,  for  the  defendant,  submitted,  that  the 
evidence  offered  of  the  judgment  by  default  was  not  the 
best  evidence,  as  interlocutory  judgment  is  just  as  much 
signed  as  final  judgment  is,  and  should  be  proved  in  the 
same  way,  by  the  production  of  the  record,  or  an  examin- 
ed copy  of  it.  He  also  contended,  that  evidence  should 
be  given  of  the  final  judgment. 

Camyn. — ^These  are  not  allegations  necessary  to  be 
proved,  they  merely  ga  to  the  consequential  damage,  and 
not  to  the  gist  of  the  action.    The  gist  is  the  negligence. 

Wilde,  Serjt. — There  is  no  cause  of  action  independent 
of  the  consequences  of  the  omission  complained  of.  No 
cause  of  action  arises  from  the  not  setting  aside  an  in- 
formal service  of^  writ,  if  no  proceedings  followed  in  the 
action  in  which  that  service  took  place.  With  respect  to 
the  judgment  by  default,  the  entry  in  the  book  does  not  at 
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an  satisfy  the  allegation  in  the  dedaration;  it  merely  con- 
tuns  the  county,  the  names  of  the  parties,  and  the  fee  re- 
eled in  the  office,  or  to  be  accounted  for  by  it;  what  was 
the  nature  of  the  judgment  does  not  in  any  way  appear. 

Bu&RouoH,  Jt — I  am  clearly  of  opinion  that  the  plaintiff 
cannot  get  on^  he  has  no  eyidence  of  the  judgment. 

Taddjf,  Segt. — The  writ  recites  the  judgment. 

BuRSouoH,  J.  —I  think  it  will  not  do*  There  is  no  in- 
jury sustained  without  the  judgment. 

Comyn. — ^The  execution  is  an  injury. 

BuRRouGH,  J. — But  the  execution  is  upon  the  judg- 
ment 

Comjfn. — ^That  part  of  the  declaration  is  merely  a  state- 
ment of  special  damage. 

BtTRRoitGH,  J. — ^I  think  it  goes  to  the  whole.  There 
is  no  pretence  for  this  action.  With  respect  to  the  tech- 
nical objection  there  is  nothing  at  all  in  it.  The  son  re- 
ceived the  writ  for  the  father,  and  the  father  was  aware  of 
the  service  long  before  the  writ  was  returnable.  The  ap- 
plication could  not  have  been  successfiil,  if  it  had  been 
brought  before  the  Court.  I  am  of  opinion  that  the  plain- 
tiff mast  be  called. 

Nonsuit. 

Taddjf,  Serjt.,  and  Comyn,  for  the  plaintiff. 
Wilde,  Seijt,  and  Tom&nson,  for  the  defendants. 
[Attomies— I>«2fon,  and  Ja^  ^  il.] 


In  the  ensuing  Hilary  Term,  Toddy,  Serjt,  moved  for 
a  new  trial;  but  the  Court  were  of  opinion,  that,  as  the 
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plaintiffin  the  originaraetion  might  have  been  compelled 
to  make  up  the  record,  an  examined  copy  of  such  record 
was  the  proper  evidence  in  proof  of  both  the  judgments, 
andtheiefoie  Refused  the  rule. 

tbe  demand  need  not  be  at  the 
very  time  of  the  aerricet  for  in 
the  case  of  Wettley  v.  Jones^  5 
Moore,  162,  where  the  party  was 
served  with  a  copy  of  a  t^ims, 
and  in  a  quarter  of  an  hour  after- 
ward demanded  to  see  the  origi- 
nal, which  was  refused  by  the  of- 
ficer, it  was  held,  that,  as  the  right 
of  the  original  was  demanded, 
and  that  demand  was  not  com- 
plied with,  the  seryice  was  irre- 
gular. An  admission  by  the  te- 
nant in  possession,  that  he  has  re- 
ceived the  declaration  in  eject- 
ment, before  the  essoign  day,  is 
sufficient  proof  of  service,  though 
it  was  in  fact  not  served  person- 
ally, on  him  or  his  wife.  Roe  dem. 
Hamhrook  ▼.  Doe,  14  Ea.  441. 


On  the  question,  whether,  in  an 
action  against  an  attorney  for 
negligence,  it  is  necessary  to 
prove  that  the  plaintiff  had  a 
good  cause  of  action  agunst  the 
original  defendant,  see  the  cases 
of  Lee  V.  A^riim,  one,  &c.  Peake 
N.P.C.161;  RuitellY  Palmer,  2 
^Hs.  325;  Pin  V.  Yalden,  4  Burr. 
2060;  Gnnier  v.  Cleyton,  2  Lev. 
85 ;  and  A  lexander  v.  Matauleif, 
4  T.  R.  61 1 .  With  regard  to  the 
service  of  non-bailable  process, 
Mr.  Justice  Hayley  Bays,  {Thomas 
y.Pearce,4D.&R.S\7),  "The 
rule  to  be  collected  from  the  cases 
is,  that  the  person  serving  the 
copy  of  a  writ,  is  not  bound  to 
shew  the  original,  unless  it  is  de- 
manded; but  if  it  is  4emanded,  it 
must  be  shewn,"   But,  however, 


Dee.  IQM. 

In  a  Joint  action 
for  a  libel  by 
two  partners, 
damages  cannot 
be  given  for 
any  injury  to 
their  private 
feelings,  but! 
only  for  such 
xi^uryUs  tbey 
may  have  sus- 
tained in  their 
joint  trade  or 
business. 


Haythorn  and  Another  v.  Lawson. 

Action  for  a  llbel  on  the  plaintiffs  aa  bankersj  and  co- 
partners at  Bristol. 

Wilde,  Seijt.,  for  the  defendants,  in  allusion  to  some 
remarks  made  by  Toddy,  Serjt.,  observed. — Ho  damages 
can  be  given  for  any  injury  to  the  private  feelings  of  the 
two  plaintiffs.  The  joint  action  is  only  maintainable  for 
injury  to  that  in  which  the  plaintiffs  have  a  joint  interest. 

Gassuse,  J. — In  an  action  for  false  imprisonment 
tlTQught  by  two  persons  jointlyj  it  was  heVl>  that  the  ac- 


Lawson. 
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turn  would  lie  for  money  which  they  had  jointly  paid  in        1827. 
order  to  procure  their  enlargement;  but  that  damages    „'     ^     ' 
could  not  be  given  for  the  particular  injury  and  inconve-      ^    v. 
nience  which  they  had  personally  suffered  in  their  indivi- 
dual capacity.     And  the  principle  on  which  that  case  was 
decidedi  is  applicable  to  the  circumstances  of  this.     The 
plaiotiffsr  therefore,  can  only  recover  damages  for  the  in- 
jury which  they  have  sustained  in  their  joint  trade  as 
bankers. 

Verdict  for  the  plaintiffs,  for  nominal  damages. 
Toddy,  and  Merewether,  Serjts.,  and  George,  for  the 


WUdef  Serjt.j  and  Piatt,  for  the  defendant. 
[Attomies— PAtipol  $-  S.,  and  PhM,'\ 

See  the  note  to  the  case  of  Gold-     these  Reports,  and  the  cases  there 
tfct«  V.  Fo$$,  Vol.  2,  p.  253  of     mentioned. 


BEFORE  MR.  JUSTICE  PARK. 

MoTT  r.  Mills  and  Others.  ^^-  ^"* 

1  ROVER  for  deeds,  &c.  brought  by  a  bankrupt  against  &»»fe,tbat  an- 

his  assignees^  to  try  the  validity  of  his  commission.    The  skLoHhenew 

conversion  was  admitted.  6  oe™?,  ^16, 

a.  59y  a  bank- 

Basanqvei,  Seijt.,  for  the  defendants. — ^The  plaintiff  is  by^iiuisting  on ' 

not  in  a  situation  to  take  any  objection  to  the  validity  of  m^^to  mtjof 

his  commission,  beeause  he  has  appeared  to  it ;  and  when  of  &  debt,  does 

'^'^  '  not  estop  him- 

certain  creditors,  by  whom  he.  was  detained  in  custody,  self  from  dis- 

came  to  prove  their  debts,  he  applied  for  and  obtained  Slt/o^the  com- 

his  discharge  out  of  custody.      In  the  case  of  Goldie  JJ^^"*"*^"** 


MOTT 
V. 
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v.  Gunston  &  Others  (a),  which  was  an  action  similar 
to  the  present.  Lord  Ellenborough  says,  *'  I  tiiink 
the  plaintiff,  having  taken  the  benefit  of  the  commis- 
M1L13.  gion  in  procuring  his  discharge  under  it,  is  precluded 
from  contesting  its  validity  in  a  Court  of  law"* (6).  And 
in  the  case  of  Watson  v.  Wace  (c),  Lord  Teniertlen, 
at  Nisi  Prius,  took  the  same  course  which  was  taken 
by  Lord  Ellenborough,  and  nonsuited  the  plaintiff^;  and, 
on  application  to  the  Court  of  King's  Bench,  the  non- 
suit was  confirmed.  In  the  present  case,  application  was 
made  to  the  Commissioners  and  not  to  the  Court  of  King's 
Bench;  but  that,  I  submit,  does  not  make  any  difierence. 
The  new  bankrupt  act  allows  that  to  be  done  by  the  Com- 
missioners, which  was  previously  done  by  summons  before 
a  judge.  The  Commissioners  would  have  expunged  the 
debt,  if  the  authority  had  not  been  given  for  the  discharge, 
and  accordingly  it  was  given.  The  right  is  precisely  the 
same  under  the  new  act,  as  under  the  act  of  the  49th  of 
Geo.  3.  It  is  not  necessary  that  the  bankrupt  should 
claim  the  benefit  of  a  certificate ;  but  it  is  enough  if  he 
claims  the  benefit  of  his  discharge*  The  principle  I  take 
to  be  this :  If  you  say  that  the  proceeding  against  yon  is 
wrong,  then  you  must  remain  in  custody;  but  if  you  take 
the  benefit  of  a  discharge  under  that  proceeding,  then  it 
must  be  considered  as  an  admission  that  the  proceeding 
is  right. 

The  learned  Serjeant  then  proved,  by  the  books  kept 
by  the  derk  of  the  papers  at  the  King^s  Bench  PrisoD, 
that  the  plaintiff  was  in  custody  at  the  suit  of  a  person 
named  Wood,  in  the  month  of  January,  1827,  and  that 

(c)  4  Camp.  381.  and  on  thai  ground  obtained  his 

(h)  His  Lordship  added— "  I  discharge   from   several  actions 

coucdve  he  may  still  apply  to  tiie  brought  agunst  lum.    The  mere 

Great  Seal  to  Inye  it  suposeded;  surrendef  to  the  commission,  I 

but  1  camioC  bear  him  say  that  he  think,  would  not  be  enough,**  && 
has  not  been  lawfully  adjudged  a         (c;  5  B.  &  C 153^  rqNMted  als  o 

banknq»t,  after  he  has  dechred  in  7  D.  &  R.  633,  and  VoL  2  of 

that  he  was  80  lawfully  adjudged,  these  RqK>its,  p.  171- 
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he  was  disdiarged  as  to  that  action  on  the  25ih  July,  1827,        1 827. 

He  then  called  the  attorney  to  the  commission,  who  stat-      ^"J~p     '    ' 

ed  that  he  was  at  Guildhall  at  the  meeting  for  the  choice  v. 

of  assignees,  on  the  SOth  of  July;  that  the  plamtiff  was       ^'^^• 

there;  and  on  Wood's  applying  to  prove  his  debt,  the 

plaintiff  said,   ''  Mr.  Wood,  you  must  give  me  my  dis^* 

charge  before  you  prove  your  debt.**    The  plaintiff  ako 

complained  that  two  creditors,  named  Frances  and  White, 

had  previously  proved,  without  giving  him  a  discharge, 

and  the  Commissioners  directed  the  witness  to  expunge 

the  debt,  if  the  discharge  was  not  given.    It  appeared 

diat  the  plaintiff  told  the  Conmussioners  that  it  was  his 

intention  to  dispute  the  commission,  en  the  ground  that 

he  was  not  a  trader. 

Taddjf,  Serjt,  for  the  plaintiff! — ^This  does  not  preju- 
dice the  plaintiff,  nor  prevent  his  bringing  this  action. 
The  new  bankrupt  act  differs  £rom  the  old,  as  to  the  dis- 
charge out  of  custody.  Under  the  old  acts  the  bankrupt 
was  to  make  his  election,  and  if  he  applied  to  be  discharg- 
ed, he  was  asking  for  a  benefit  and  favour  under  the  com- 
mission; but  the  new  statute  jnakes  the  discharge  a  eoii- 
dition  precedent  to  the  proof  of  the  debt  The  act  of 
Parliament  says  (a),  that  no  creditor,  who  has  brought  any 

(a)  6  Geo.  4,  c.  16,  s.  69.  Tlua  at  the  suit  of  or  detamed  by  such 
section  enacts — ''That  no  creditor,  creditor,  he  sliall  not  prove  or 
nfho  has  brought  any  action,  or  claim  as  aforesaid,  without  giving 
iBstitated  any  suit  agunst  any  a  sufficient  authority  in  writing 
binknipt,  in  respect  of  a  demand  for  the  dischaige  of  such  bank- 
prior  to  the  bankruptcy,  or  which  nipti  and  the  proving  or  dain^g 
might  have  been  proved  as  a  debt  a  debt  under  a  commisabn  by  any 
under  the  commission,  against  creditor,  shall  be  deemed  an  c^eo- 
soch  bankrupt,  shall  prove  a  debt  tion  by  such  creditor  to  take  the 
imder  such  comnussion,  or  have  benefit  of  such  commission,  with 
iny  chum  entered  upon  the  pro-  respect  to  the  debt  so  proved  or 
ceedings  under  such  commission,  claimed :  Provided  that  such  cre- 
without  relinqushing  such  action  ditor  shall  not  be  liable  to  the 
or  nut;  and  in  case  such  bank-  payment  to  such  bankrupt  or  his 
raptsfaall  be  in  prison  or  custody  assignees,  of  the  costs  of  such  ao- 
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action  against  a  bankrupt,  shaU  prove  a  debt  under  his 
conunission^.without  ^relinquishing  his  action;  and  in  case 
the  bankrupt  shall  be  in  custody  at  the  suit  of  such  ere* 
ditor,  he  thcM  not  prove  without  giving  a  sufficient  antfao- 
rity  in  writing  for  his  discharge.  The  bankrupt  in  th» 
case,  therefore,  merely  reminded  the  CommissionerB  of 
what  ought'to  be  done  under  the  act  of  Parliament.  He 
requires  no  favour ;  but  merely  refers  to  the  provisions  of 
'  the  act.  The  cases  cited  went  upon  the  ground,  ibat  a 
man  should  not  be  allowed  to  do  an  inconsistent  act.  This 
is  not  an  inconsistent  act,  any  more  than  the  act  of  surren* 
dering  is.  Under  the  old  acts,  the  discharge  is  to  be  ap- 
plied for  by  the  bankrupt;  under  the  new,  it  is  a  thing 
that  must  be  done  by  the  creditor,  as  a  qualification  for 
proving  his  debt. 

WUdct  Serjt,  on  the  same  ride. — ^if  your  Lordship  ad- 
verts to  the  form  of  the  surrender,  it  is  much  stronger  than 
the  present  act  relied  on. 

Park,  J. — ^The  answer  to  that  is,  diat  it  has  been  held 
that  the  surrendering  is  not  a  bar.    - 

^(Uefe,  Serjt.— The  use  I  make  of  it  is  this:   Both  the 

don  or  sdt  so  relinquished  by  him ;  bailable  actions  shall  be  at  Iibcity 

and  that  where  any  such  creditor  to  arrest  the  defendant  de  noto^ 

shall  have  brought  any  action  or  if  he  has  not  put  in  bul  below,  or 

sait  a^nst  such  bankrupt,  joint-  perfected  bail  above,  or  if  the  de- 

ly  with  any  other  person  or  per-  fendant  has  put  in  or  pofected 

sons,  his  relinquishing  such  action  such  bafl,  to  have  reconne'  against 

or  smt  agttnst  the  banlcrupt  shall  such  bail,  by  requiring  the  bail 

not  affect   such  action    or  suit  below  to  put  in  and  perfect  bul 

agunst  such  other  person  or  per-  above  witlun  the  first  eight  days 

sons :  Provided  also,  that  any  ere-  in  Term,  after  notice  in  the  Lon* 

^tor  who  shall  have  so  elected  to  don  Gazette  of  the  superseding 

prove  or  claim  as  aforesaid,  if  the  such  commission,   and  by  suing 

commission  be  afterwards  super-  the  bail  upon  their  recc^piizance, 

seded,  may  proceed  in  the  action  if  the  conifition  thereof  is  broken.** 
as  if  he  had  not  so  elected,  and  in 
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surrender  and  the  dischai^  are  acts  d<me  in  the  regular 
prosecation  of  the  commission;  and  "upon  the  same  prin- 
ciple they  are  both  equally  inconclusive.    The  argument  is 
strongest  as  to  the  discharge,  because  it  is  in  favour  of  liber-  * 
ty.   This  is  a  question  of  quo  ammo.    A  bankrupt  has  two  . 
months  in  which  to  dispute  his  commission.  Is  he  bound  to 
wait  till  the  end  of  that  time  ?    The  plaintiff  petitioned, 
and,  as  far  as  intention  goes,  his  petitioning  was  notice  that. 
he  did  not  acquiesce  in  the  validity  of  the  commission. 

Park,  J. — I  have  considerable  doubt  upon  this  sub- 
ject All  the  cases  cited  were  before  the  present  act.  I 
wish  not  to  decide  this  question  at  Nisi  Prius ;  but  I  will 
giTe  my  brother  Bosanquet  leave  to  move  to  enter  a  non- 
suit. 

BoMonqueit  Serjt. — ^The  ground  of  the  argument  on  the 
other  side  is,  that  the  bankrupt,  in  the  former  cases,  came 
to  receive  a  benefit,  and  that  in  this  case  it  is  not  so.  But 
in  this  respect  the  old  acts  and  the  present  are  precisely 
the  same;  for  the  creditor,  if  he  proves,  is  to  relinquish 
his  action. 

Park,  J. — Suppose  the  solicitor  to  the  commission  had 
known  the  fact,  and  had  said  to  the  Commissioners,  "  this 
man  is  in  custody,*'  would  not  the  Commissioners  them- 
selves have  said  to  the  creditor,  you  must  disdiarge  the 
man  before  you  can  prove  your  debt;  but  it  is  too  deli"* 
cate  for  me  to  take  upon  myself  the  proper  construction  of 
the  act  of  Parliament  upon  this  point.  You  shall  have 
leave  to  move  to  enter  a  nonsuit. 

The  case  then  proceeded,  and  when  it  was  going  to  the 

Jury /{upon  the  qfiestidn  of  whether  he  had  been  proved 

to  be  a  trader,  the  plaintiff  elected  to  be 

Nonsuited  (a). 

(a)  In  coDseqnence  of  this,  it  Court  upon  tbe  pcnnt  reserred; 
became  unnecessary  to  move  the     but  as  the  present  is  the  first  oe- 
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Toddy  and  Wilde,  Serjts.,  and  Hitt,  for  the  pkuntiff. 
Bosanquet  and  Andrews,  Serjts.,  for  the  defendants. 

[Attornies — Rohimon,  and  Palmer  ^Fntnee.'] 


1828. 


casion  on  which  the  qneslion  has  we  have  thought  it  right  to  insert 

been  raised,  the  incHnation  of  the  tibe  case,  though  it  is  not,  tojie 

learned  Judge's  opinion  appears  conudered  as  an  express  |dectfto« 

to  us  of  importance^  and  therefore  on  the  subject. 


Jttn.  nth. 

If  one  of  several 
partners  be  con- 
cerned in  pre- 
paring the  pro- 
■pectiis  of  a  pro- 
jected News- 
paper, which 
prospectus 
states,  that  he 
and  others  will 
act  as  treasurers 
and  managers, 
and  also  that 
the  subscribers 
are  not  to  be 
partners,  nor  to 
be  answerable 
for  more  than 
their  tnbscrip- 
tion;  and  be 
also  aware,  that 
a  particular  in- 
dividual is  to  be 
sole  nominal 
proprietor;  the 
firm  of  which 
fuch  partner  is 
a  member,  (al- 
though he  has 
not  taken  any 
share  in  the 
paper),  cannot 
sue  the  subscri- 
bers who  have 
tiken  shares,  for 
the  price  of 
goods  furnished 
for  the  paper. 


Battt  and  Others  v.  M'Cundie,  BaldeYi  and  Others. 

Assumpsit  for  goods  sold  and  delivered.  The  plam- 
tifis  were  stationers ;  and  the  action  was  brought  for  the 
price  of  stamps  and  paper^  furnished  for  a  Newspaper, 
called  The  London 'Free  Press.  It  appeared  that  all  the 
defendants  had  taken  shares  in  the  paper;  but  that  they 
had  so  doiie  in  consequence  of  a  prospectus,  which  Col. 
Jonesi  one  of  the  plaintiffs,  was  concerned  in  preparing; 
and  which  stated,  that  the  subscribers  were  not  to  be 
partners,  and  were  not  to  be  liable  for  more  than  their 
subscription.  At  the  bottom  of  the  prospectus  was  the 
following  note,  ''CoL  Jones,  of  No.  7,  Upper  Glocester 
''Street,  Dorset  Square,  and  two  other  gentlemen,  will  act 
''  as  treasurers  and  managers.**  Col.  Jones  had  not  taken 
any  shares.  A  person  named  Low  was  stated  to  be  en- 
tered at  the  Stamp  Office,  as  sole  proprietor  of  the 
paper;  and,  to  prove  this,  a  certified  copy  of  the  affidavit, 
made  in  pursuance  of  the  statute  38  Greo.  3,  c.  78  (a),  was 
offered  in  evidence. 


(c)  By  this  act,  it  is  declared  to 
be  illegal  for  any  person  to  print 
or  publish  a  Newspaper,  until  an 
affidavit  or  affirmation,  ngned  by 
the  party  makings  it,  spedfying  the 
names,  &.  of  every  person  in- 


tended to  be  printer  or  publisher, 
as  well  as  of  the  proprietors,  &c., 
shall  have  been  delivered  to  the 
Commissioners  of  Stamps,  or 
some  officer  appointed  by  them. 
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Rusgett,  Seijt.,  objected,  that  the  certified  copy  was 
not  admissible,  it  being  only  made  evidence  by  the  statute 
against  the  party  signing  and  swearing  the  affidavit,  and 
the  persons  mentioned  as  proprietors  in  it  (a). 

Park,  J. — I  am  inclined  to  admit  this  affidavit;  I  do 
not  go  on  the  act  of  Parliament,  though  I  am  not  sure 
diat  the  words  are  not  sufficiently  comprehensive,  if  it 
were  necessary  to  rely  on  them.  The  ground  on  which  I 
decide  is,  that  it  is  quite  clear  that  Col.  Jones  must  have 
known,  as  a  person  connected  with  the  management  of  a 
newspaper  (for  every  man  must  be  supposed  to  know  the 
hw  on  the  subject  of  his  particular  occupation),  that  it  was 
absolutely  necessary  to  have  this  affidavit  made  before  the 
paper  could  be  published;  and  it  seems  that,  in  point  of  fact, 
it  was  made  the  day  before  the  first  publication  of  the  paper. 

It  was  proved  that  Col.  Jones,  and  the  other  gentle- 
men referred  to  in  the  note  to  the  prospectus,  did  actu- 
ally support  the  paper  according  to  their  undertaking; 
that  before  Low  had  been  ap^inted  as  nominal  pro- 
prietor, it  had  been  proposed  that  a  person  named  Miller 
should  take  a  variety  of  shares  for  persons  whose  names 
were  not  to  appear^  that,  under  this  first  arrangement  Col. 
Jones  was  to  have  taken  shares,  and  that  he  knew  that 
Low  was  to  be  the  sole  nominal  proprietor. 

WUde,  Serjt.,for  the  defendant  Baldey,  submitted,  that 
as  he  and  the  rest  of  the  parties  concerned  in  supporting 
the  paper  could  not  have  recovered  any  of  the  profits  of 
it,  after  holding  out  Low  to  the  world  as  the  sole  pro- 
prietor, so  neither  were  they  liable  to  answer  generally  for 
the  paper;  and  that  Col.  Jones,  knowing  that  this  was  the 
case,  was  bound  by  the  arrangement,  and  was  not  in  a  situ- 
ation to  sue. 

SpanUct  Seijt,  for  the  other  defendants. — ^It  will  be  a 

(c)  S.  9.  Bee  also  sect.  14,  as  to  the  mode  of  proving  the  certificate. 


Batty 
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question  in  this  case^  whether  Low  was  not  to  be  a  trustee 
for  all  the  unnamed  proprietors  {C6L  Jones  among  the 
iy  rest),  as  [Miller  was  to  have  been  under  the  arrangement 
M'CuNDiB.  previously  proposed.  Col.  Jones,  by  the  prospectus,  has 
invited  and  induced  these  defendants  to  take  shares,  on 
the  understanding  that  they  were  not  to  be  responsible ; 
and,  under  these  circumstances,  he  cannot  maintain  this 
action  against  them* 

Park,  J.,  (in  summing  up)  said,  the  question  is,  whether 
Col.  Jones,  having  a  knowledge  of  all  the  circumstances, 
can  maintain  the  action;  for  it  is  clear  that  his  knowledge 
is  the  knowledge  of  all  the  plaintiffs.  There  is  no  doubt 
that  the  defendants  were  proprietors;  but  that  will  not 
make  them  partners.  The  question  is,  whether  Col.  Jones 
did  not  know  that  these  persons,  though  called  proprietors, 
were  not  to  be  deemed  partners,  and  whether  he  did  hot 
give  them  an  assurance  that  they  would  not  be  liable  for 
more  than  their  subscriptions.  The  parospectus  states, 
that  the  subscribers  are  not  to  be  partners ;  and  it  is 
proved,  that  he  knew  of  that  prospectus,  and  acted  as 
treasurer  under  it.  How  can  he,  after  this,  say  that  the 
defendants  are  liable  ?  The  question  for  your  consideration 
b,  whether  Col.  Jones  does  not  accede  to  the  proposition, 
that  the  defendants  are  not  lial^le,  and  undertake  that  he 
will  not  look  to  them  as  responsible.  If  you  believe  the 
evidence,  in  the  view  that  I  have  taken  of  it,  I  tell  you,  that, 
in  point  of  law,  the  plaintiffs  are  not  entitled  to  recover. 

Verdict  for  the  defendants  (a). 


{a)  In  the  course  of  the  cause,  timated,  that,  notwithstanding- the 

Park,  J.,  inquired  of  Mr.  Kttapp,  separate  issues,  if  the  defendasts 

the  Associate,  if  the  defendants  had  appeared  by  one  attorney,  he 

appeared  by  different  attomies.  should  not  have  sufl&red  more 

Mr.  Knapp   replied,    that  there  than  one  counsel  to  address  the 

were  separate  attomies,  and  also  Jury  for  them, 
separate  issues.  His  Lordship  in- 


»• 
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Russell^  Seijt.,  and  PaiieiM,  for  Ae  plaintiA. 
fFUde  and  Jones^  Scrjts.,  for  the  defendant,  Baldey. 
Spmmkie,  Serjt,,  and  Busby,  for  the  other  defendants.        M'Cunoii. 

[Attoroies — Pmrtan,  and  Dohie^—Etkins  Sp  SonJ] 

t 

BBFORS  MR.  JUSTICE  BURROUOH. 

Gregory  v.  Harman  and  Another.  •^<*'''     * 

Assumpsit.— The  declaration    contained  a  special  Where  an «- 
county  the  usual  money  counts,  an  account  stated,  and  a  ^,^y  etutTof 
count  for  interest.     The  plaintiff  was  one  of  the  residuary  ?  ^^^^  *»*■ 

^  ^    been  made  one 

legatees,  under  the  will  of  a  person  named  Patrick,  and  by  the  etecut- 

the  defendants  were  executors  of  that  will,  and  the  action  by 'the  parUes 

was  brought  to  recover  a  sum  of  3310/.,  with  interest,  Ser  which  ac-" 

which  the   plaintiff  claimed  under  the  will.     An  account  S^""^bwn^*t? 

of  the  residue  had  been  signed  by  all  the  parties  interest-  except  one,  «uch 

imii  •  -it  #»ii  *»i        one  may  recover 

ed.    The  last  item  m  the  account  was  of  the  date  of  the  his  proportion, 
3d  of  March,  1821,  and  it  appeared  that,  in  the  same  i^^^j^il; 
month,  a  commission  of  bankrupt  was  issued  against  the  a«»»n»^  ^^^  e««- 
plaintiff,  which  conunission,  however,  was  finally  super- 
seded on  the  15th  of  August,  1827.    The  other  legatees 
had  been  paid  their  proportions  of  the  residue. 

TcuUt/y  Seijt.,  for  the  defendants,  submitted  that  the 
action  was  not  maintainable.  The  account  is  an  account 
of  the  residue  rendered  to  the  parties^  who  are  residuary 
legatees,  and  money  had  and  received  cannot  be  main- 
tained in  such  a  case.  In  Deekes  Sf  Wife  v.  Strutt  (a). 
Lord  Kenyon  says,  ''  I  believe  that  no  action,  till  late-  - 
ly,  (except  one  in  the  time  of  the  Commonwealth),  for 
a  legacy,  has  been  supported  in  a  Court  of  law.  The  ar- 
guments which  have  of  late  years  been  advanced  in  sup- 
port of  this  action,  are  founded  on  the  supposed  justice  of 

(a)  6  T.  11.690. 
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the  casCi  and  the  convenience  of  the  parties ;  but  when  it 
is  considei^d  m  what  manner  a  Court  of  equity  interposes 
in  suits  for  legacies,  in  taking  care  that  provision  is  made 
for  the  different  parties  entitled,  and  what  inconveniencej 
and  even  ruin,  to  private  families,  would  have  ensued  from 
determining  that  an  action  can  be  brought  in  a  Court  of 
law  for  a  legacy,  I  think  that  those  who  have  wished  to 
support  the  action  in  a  common  law  Court,  would  hesitate 
before  tiiey  came  to  the  conclusion  tiiat  the  action  can  be 
maintained,"  &c. 

BvRROuoH,  J. — I  will  reserve  tiie  point. 

Toddy,  Seijt.,  tiien  put  in  two  notices,  which  had  been 
sent  to  the  defendants.  The  first  was  dated  21st  August, 
1827,  from  Messrs.  Bicknell  &  Roberts,  stating  their  in- 
tention to  issue  anotiier  commission  against  tiie  plaintiff^, 
and  requiring  them  to  hold  the  money  till  the  rights  of  the 
assignees  should  be  ascertained.  The  second  notice  was 
from  the  same  parties,  and  was  dated  the  3d  September, 
1827.  It  stated  that  the  plaintiff^  had  been  arrested  at  the 
suit  of  Messrs.  Parker  &  Walsh,  and  cautioned  the  de- 
fendants against  pajring  the  plaintiff*  while  he  was  in  cus- 
tody, as  he  might  commit  an  act  of  bankruptcy. 

It  was  then  proved  that  the  defendants  had  been  Ex- 
chequer-bill brokers,  who  had  retired  from  business  about 
six  or  seven  years,  and  tiiat  tiiey  had  retained  tiie  money 
in  their  own  hands. 

Toddy,  Serjt.,  then  submitted,  that  interest  could  not 
be  recovered. 

BuRRouoH,  J.,  (in  summing  up),  said — ^There  is  no 
doubt  but  that  the  action  will  lie.  There  has  been  an  ac- 
count signed,  and  the  other  legatees  have  been  paid ;  and 
it  is  no  longer  after  this  to  be  deemed  a  part  of  the  re- 
siduary estate,  but  as  so  much  money  for  the  plaintiff 
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in  the  hands  of  the  defendants.  I  remember  the  case 
cated;  but  the  facts  of  this  case  go  beyond  it  With 
respect  to  interest,  I  think,  on  these  facts,  that  it  is  quite 
dear  that  interest  ought  to  be  pidd ;  but  the  rate  of  pay- 
ment is  a  matter  for  your  consideration.  It  seems  that 
the  defendants  mixed  the  money  with  their  own,  and  you 
win  say  what,  in  the  common  course  of  business,  they  were 
likely  to  make  of  it. 

Verdict  for  the  plaintiff,  for  the  principal  sum, 
and  interest  at  5percent.f  subject,  &c. 

WUde,  Serjt,  and  JB.  V.  Richards,  for  the  plaintiff. 
Taddy,  Serjt.,  and  Camtfn,  for  the  defendants. 

[Attomies— FfliuanilcM,  and  FulUr  jr  S.} 


In  the  ensuing  Hilary  Term  Toddy,  Serjt.,  moved,  pur- 
suant to  the  leave  given  at  the  trial ;  but  the  Court 

Refused  a  rule. 

See  the  cases  of  Dans  v.  Wright,  1  Vent.  120;  Smiih  y.  Johns,  Gio. 
Jac  257;  and  Athins  v.  HiU,  Cowp.  288. 


PROMOTIONS. 

IN  Trinity  vacation,  1827,  Sir  Anthony  Hart,  Vice 
Chancellor,  was  appointed  Lord  Chancellor  of  Ireland, 
vice  Lord  Manners  resigned ;  and  Lancelot  ShadweU,  Esq. 
one  of  his  Majesty's  counsel  learned  in  the  law,  was  ap- 
pomted  Vice  Chancellor,  vice  Sir  Anthony  Hart* 

In  Hilary  Term,  18S8,  Sir  C.  Wetherett,  Knt,  was  re-ap- 
pomted  his  Majesty's  Attorney-Generalj  vice  Sir  J.  Scar- 
lett, Knt»  resigned. 
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BEFORE  MR.  JUSTICE  LITTLBDALE  AND  MR.  BARON  YAUOHAN. 


STAFFORD  ASSIZES. 

BEFORS  MR.  JUSTICE  XiITTI^BDALE. 


1827. 


Aug.  giA.  Attwood  r.  Small  and  Others. 

c^'SdT^u'.  Assumpsit  for  interest  due  on  u  sum  of  money  agreed 
■eifientiua  to  be  paid  under  three  written  a'greements  entered  into 
but  tiim  wu      by  ^®  plaintiff,  with  the  defendrmts  for  the  sale  of  cer- 

ciauieiaApre.        The  first  agreement  was  pu'c  in,  and  to^tfaat  there  was 

vioos  agree-  .  ,  .    _. 

ment,  which         ^O  ODjeCuOn. 

STihSd*^  The  second  agreement  ^^ried  the  terms  of  the  first, 
taken  as  part  of  and  bore  a  11.  15*.  stamp.     This  was  also  read. 

the  new  agree-  «it         i  .    i  .      .  ^      i 

ment:— Held,  ^  The  third  agreement  varied  the  terms  of  the  se- 
Wiethe  dame  coQ^y  and  Contained  a  fjtipulation,  that  one  of  the  clauses 
J^^JJJ^  be  ^^  *®  second  agreeme  nt  relative  to  referring  disputes  to 
more  than  1080  arbitration,  should  e*xtend  to  iSbe  third  agreement,  in  the 
stamp  was  pro-  ^aaoB  manner  as  if  su  xh  or  the  like  clause  had  been  inserted 
SwoStnot  in  that  agreement, 
to  be  reckoned.       The  third  agrc'  ^ment  bore  a  1/.  stamp. 

Campbell,  Ludlow,  Serjt.,  and  R.  V.  Richards,  for  the 
defendants,  oY  ejected,  that  the  third  agreement  could  not 
be  read,  as  i'^  contained  more  than  1080  words,  and  there- 
fore ought  t  ^  iiave  borne  a  1/.  15«.  stamp.    They  admitted, 


OXFORD  CIRCUIT,  8  GEO.  IV. 

agreement  by  iUelfi  contained  a  less  number  of  words  than 
1080 ;  but  as  the  clause  of  the  second  agreement  relative 
to  arbitrations  was  referred  to  in  the  third  agreement, 
and  thereby  made  part  of  it,  the  words  of  that  clause  ought 
to  be  counted  as  part  of  the  third  agreement,  which  would 
nudteup  a  greater  number  than  1080. 

LiTTLEDALE,  J. — I  think  that  the  1/.  stamp  is  proper.  It 
is  admitted,  that  the  third  agreement,  taken  by  itself,  is  pro- 
perly stamped,  and  that  that  refers  to  another  agreement; 
and  I  am  of  opinion,  that  clauses  of  other  agreem^its, 
which  are  referred  to  as  this  is,  do  not  come  within  the 
words  of  the  stamp  act,  ''  every  schedule,  receipt,  or  other 
matter  put  or  indorsed  thereon,  or  annexed  thereto  (a). 

Verdict  for  the  plaintiff— Damages,  16,2307. 

Scarlett,  A.  G.,  Jerm,  Russell,  Serjt,  and  Whateley^ 
for  the  plaintiff. 

CampbeU,  Ludlow,  Serjt.,  and  E.  V.  Richards,  for  the 
defiendants. 

[Attonues— iS!fiiicor«  andAfarfrnfau  ^  M.'] 

(c)  The  words  of  the  stamp  act,  on  agreements,  will  be  found, 
56  Gea  3,  e.  184,  impoang  a  duty      onto,  p.  26. 


COURT  OF  KING'S  BENCH. 

BEFORE  LORD  TENTERDSK,  C  J.,  BAYLEY,   HOLROTD,  AMD 

LiTTLEDALE,  Js. — ^In  Bank. 

Campbell  now  moved  for  a  rule  nisi  for  a  new  trial,  on  j^^,  gn^. 
the  ground  that  the  thurd  agreement  required  a  stamp  of 
1/.  1&.,  as,  by  bemg  referred  to,  the  arbitration  clause,  con- 
tamed  m  the  second  agreement,  must  be  taken  to  be  ]>art 
of  it,  the  same  as  if  it  had  been  repeated  verboHm  in  the 
third  agreement. 

VOL.  in.  F 


Small. 
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Lord  TenterDbn,  C.  J. — I  suppose  thai  there  was  a 
proper  stamp  on  the  second  agreement. 

Campbell. — Yes,  my  Lord;  but  I  do  not  resort  to  the 
words  of  the  stamp  act  respecting  schedules  mdorsed  or 
annexed ;  but  submit,  that  the  referring  to  this  clause  is  the 
same  in  legal  effect  as  repeating  it  in  the  agreement;  and 
that,  if  there  had  been  an  award  made  on  any  thing  re- 
specting this  third  agreement,  and  that  award  had  not 
been  performed,  the  pleader,  in  drawing  a  declaration  for 
such  non-performance,  must  have  gone  upon  this  clause  so 
referred  to,  as  if  it  had  been  a  part  of  the  third  agreement; 
and  as  a  clause  so  referred  to  is  as  operative  as  if  it  were 
contained  in  the  agreement,  it  ought  to  be  stamped  accord- 
ingly ;  and  if  that  were  not  so,  parties  might,  in  a  dozen 
words,  agree  according  to  the  terms  stated  in  such  and 
such  pages  of  some  printed  book  on  conveyancing,  which 
Would  be  a  complete  fraud  on  the  revenue. 

^  Lord  Tenterden,  C.  J. — ^I  have  no  doubt  about  this 
case.  Whether  the  duties  may  be  evaded  I  dp  not  know, 
I  must  take  the  law  as  it  is.  Now,  the  Legislature  has 
put  a  duty  on  the  niunber  of  words  contained  in  the  in- 
strument itself,  or  in  a  schedule  indorsed  thereon,  or  an- 
nexed thereto:  now  this  b  neither  one  nor  the  other;  and 
therefore  the  i/.  stamp  b  sufficient. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


OXFORD  CIRCUIT,  8  GEO.  IV. 


BEFORE  MR.  BARON  VAUGHAK. 


Rex  f .  Joseph  Martin.  Avg.  6M. 

Manslaughter.— The  indictment  charged  the  Aparty.caiwmg 

.  ,      .  .  n     -  »  1    a  the  death  of  a 

pnsoner  with  giving  a  quartern  of  gin  to  Joseph  Sweet,  a  child,  hy  ginng 
child  of  tender  age,  to  wit,  of  the  age  of  four  years,  which  quow^Tn  ^  ^* 
caused  his  death.    The  indictment  averred  the  quantity  qMn^^yq^^ 

^  •'     unfit  for  lU  tcn- 

of  gin  to  be  excessive  for  a  child  of  that  age.    It  appear-  der  age,  is  giu»- 

ed  that  the  father  of  the  deceased  kept  a  public-house  at  J^gghter. 

Wolverhampton,  and  that  the  prisoner  went  there  to  drink^ 

and  having  ordered  a  quartern  of  gin,  he  asked  the  child 

if  he  would  have  a  drop;  and  that,  on  his  putting  the  glass 

to  the  child's  mouth,  with  his  left  hand,  as  he  held  the 

child  with  his  right,  the  cluld  twisted  the  glass  out  of 

his  hand,  and  immediately  swallowed  nearly  the  whole 

of  the  quartern  of  gin,  which  caused  his  death  a  few  hours 

after. 

VaughaNj  B. — As  it  appears  clearly  that  the  drinking 
of  the  gin  in  this  quantity  was  the  act  of  the  child,  the 
prisoner  must  be  acquitted ;  but  if  it  had  appeared  that 
the  prisoner  had  willingly  given  a  child  of  this  tender  age 
ft  quartern  of  gin,  out  of  a  sort  of  brutal  fun,  and  had 
thereby  caused  its  death,  I  should  most  decidedly  have 
held  that  to  be  manslaughter,  because  I  have  no  doubt 
that  the  causing  the  death  of  a  child  by  giving  it  spirituous 
liquors,  in  a  quantity  quite  unfit  for  its  tender  age,  amounts, 
in  pomt  of  law,  to  that  offence. 

Verdict— Not  Guilty. 

Corbet^  for  the  prosecution. 

Mr.  Justice  PoHer  lays  down,  *'  if  an  action,  unlawful  in  itself, 
(DiKonr8eonHoiiiictde,261),that     be  ^one  deliberately,  and  with  in- 

p2 
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ISitT.  tendon  of  nlscUef  or  great  !K>di-  fact,  and  to  be  collected  froin 
ly  harm  to  particulars,  or  of  mis-  drcumstanceSy  and  the  act  was 
chief  indiscriminately,  fall  it  where  done  heedlessly  and  incaadous- 
it  may,  and  death  ensue  against  ly,  it  will  be  manslaughter,  not 
or  beude  the  original  intention  of  accidental  death,  because  the  act 
the  party,  it  will  be  murder.  But  upon  wluch  death  ensued  was  na- 
if such  mischieyous  intention  doth  lawful." 
not  appear,  which  is  matter  of 


SHREWSBURY  ASSIZES. 

BEFORB  MR.  BARON  VAUOHAN. 


Aug.  Idift.  pRiTCHARD  r.  Walker. 

ifthepUnUir  Assumpsit  by  the  plaintiff,  who  had  been  clerk  ta 

tubpflpiw  the  dc"     , 

ftndant'«  attor-  the  trustees  of  the  Shrewsbury  and  Wrexham  turnpike 
teokih  Seuner  ^^^^9  agauist  the  ctefendant  as  one  of  the  trustees,  to  re- 
It  not  entitled     cover  a  balance  of  salary  due  to  him  as  clerk.    Plea — Gre- 

to  receive  any  "^ 

thing  from  the  neral  issue. 

pencet  or  ImT*        1"^  shew  that  the  plaintiff  acted  as  clerk  to  the  trus- 

ittiSn*Ei«wit^  tees,  the  defendant's  attorney,   who  had  succeeded  the 

neis.  plaintiff  as  clerk. of  the  trustees,  was  called  to  produce 

named  in  a  Certain  books  of  the  trust,  under  a  subpoena  duces  ie^ 

^of^emw^  etim.     The  defendant's  attorney  asked  for  his  expences ; 

*ir  road^"d  ^^^  *^®  plaintiff's  counsel   objected  to  paying  him  any 

hat  acted 'at  thing,  as  he  came  to  the  Assizes  as  the  attorney  of  the 

•och,  andbeen     j   n     j      «. 

leoognbed  at  a  clelendant# 

tmttee  by  the 
phOntifi;  the 

Judge,  at  the         Vaughan,  B. — ^I  do  not  think  that  I  ought  to  allow  the 

trial  of  a  cause,       ,  t  -  ,         *  . 

In  which  the      Witness  any  thing  under  these  circumstances. 

goodnett  of  hit 
title,  to  act  it  not 

md^l^^me        '^^^  witness  was  examined,  and  he  also  produced  the 

wfll  take  him  to  books. 
be  a  good  trus- 
tee, and  will  not 

lOlow  evidence  to  be  ghen  on  the  part  of  the  pUintiff,  to  thew  that  the  penon  hat  not  taken  tbe 
oath  prescribed  to  be  taken  by  tnittect  of  roadt  before  they  act  wt  such. 


Pritchard 


WaXiSRB. 
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For  the  defence,  an  order  of  the  trustees  was  produced. 
It  was  contained  in  one  of  the  books  put  in  by  the  defend- 
ant's attorney.  This  order,  to  be  valid,  ought  to  have  been    \  ~  v. 
signed  by  five  trustees.     It  bonre  the  signatures  of  five  in- 
dividuals, named  as  trustees  in  the  local  act. 

Campbell,  for  the  plaintiff,  wished  to  shew  that  Mr. 
Mathews,  one  of  the  five,  had  no  right  to  act  as  a  trus- 
tee, as  he  had  not  qualified  himself  to  act  by  taking  the 
oath  prescribed  in  the  62d  section  of  the  general  turnr 
pike  act,  3  Geo.  4,  c  126,  which  enacts,  that  no  person 
shall  be  '^  qualified,  or  capable  of  becoming  or  acting  as 
a  trustee  or  commissioner,  in  the  execution  of  any  act  of 
Parliament  for  making,  repairing,  or  maintaining  any  turn- 
pike road,**  unless  he  shall  be  possessed  of  certain  proper- 
ty, and  unless  he  shall,  before  he  shall  act  as  such  trustee 
or  commissioner,  take  and  subscribe  the  oath  there  set  forth. 

Tamdan,  eanira,  relied  on  the  case  of  a  justice  acting 
irithout  having  qualified,  and  contended,  as  Mr.  Ma« 
thews  was  one  of  the  trustees  named  in  the  local  act, 
he  was  merely  liable  to  a  penalty  if  he  had  acted  with- 
out taking  the  oath  of  qualification. 

VauohaNj  B.,  (having  looked  at  the  book  produced 
by  the  defendant's  attorney). — I  find  Mr.  Mathews 
constantly  acting  as  a  trustee,  and  the  plaintiff  treat- 
ing him  as  such  all  the  while  he  was  derk  to  the  trus- 
tees. I  therefore  think  I  cannot  try  the  goodness  of 
his  title  to  act  as  a  trustee,  by  way  of  collateral  issue. 
The  turnpike  act  only  says,  that  persons  who  have  not 
qualified  as  trustees  shall  not  be  capable  of  acting ;  but  it 
does  not  say  that  their  acts  are  to  be  void.  Mr.  Mathews 
has  acted  as  a  trustee ;  the  plaintiff  himself  has  acknow- 
ledged him  as  such ;  and  I  am  of  opinion^  that  I  must  take 
him  to  be  a  good  trustee. 

The  order  was  read. 

Verdict  for  the  plaintiff. 
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1827.  CampbtB,  ttmsmU,  SerjU,  and  Jmtiiee,  fcr  die  phintiff 

Pmtcmabo        ToiM/oit,  toft  me  defisndant. 


9. 
WAI.KBR. 


[Attandc»-FHCdk«r4  ind  MmnmIL] 


Aug.  151*.  Akdebsom  v.  J.  W.  Watson,  Gait.  One,  &c 

A.  placed  mo-  C/ASE. — The  dechuwdon  (which  conusted  of  only  one 
bS^dTi^  eoimt),  stated,  that  the  defendant  had  wrcNigfiiny  and  inju- 
attornej  to  In-  rioDsIy  sued  out  a  bailaUe  capiat  agamst  die  pfaradff,  in 
giffaigUieattor-  die  name  of  one  Ann  Rowknds,  witiMnt  her  andiority, 
"S^^SS^  and  diat  by  virtue  of  diat  writ  diephhidffwas  arrested 
T^^T*^^'  and  imprisoned,  and  forced  to  give  bail,  to  the  damage, 
■dvBoccd  the  frc.  (The  count  did  not  aver  die  terminadon  of  the 
^mortgage,  8uit) (a).  The  writ,  the  arrest,  and  the  execudon  of  die 
togSluS'  bail-bond,  were  proved.  But  the  witness,  who  proved 
•ecuritj  was       the  ktter,  in  his  cross-examination,  proved  a  conversation 

iuid,  the  sttor* 

ney  toed  out  a    between  the  plaintiff  And  the  defendant,  from  which  it  ap- 

•iiatlahlft  writ 

In  A.'f  name  peared,  that  a  sum  of  £0(ML  belonging  to  Mrs.  Rowland, 
borroti  ^  the  ^"^  ^^'^  '^"^  ^  ^^^  plaintiff  on  mortgage,  through  the 
amoant,  with-  medium  of  the  defendant,  who  was  her  attorney;  and  that 
Mgel-^Heid,  the  defendant,  having  received  information  that  the  pro- 
^ntoin*ifo  P^rty  mortgaged  by  the  plaintiff  had  been  previously  set- 
action  againtt      tied  on  the  nlaintiff's  wife,  sued  out  a  writ,  and  arrested 

the  attorney  mHt 

armting  him  the  plaintiff  for  the  amount  in  die  name  of  Mrs.  Rowland. 
ti^ori^y^t  A^if  ^^  P'^^®  ^^  ^^^  ^^  authority,  Mrs.  Rowbmd  was  called 
^bi^Sf^''^'  ^^  ^^^  ^^^^  ^^  ^^^  plaintiff;  and  she  stated  that  she  had 
and  A.  after-  placed  the  money  in  the  defendant's  hands,  for  him  to  in- 
^'wto^ehad  ▼^st  for  her,  and  that  she  knew  nothing  of  the  plaintiff, 
done.  ^^^  Y^  never  ^iven  die  defendant  any  audiority  to  arrest 

him,  and  in  fact  knew  nothing  of  the  arrest  till  after  it  had 
happened;  but,  in  her  cross-examination,  she  stated,  that 

(a)  Such  an  averment  is  neces-      so  in  a  count  framed  like  the  prc- 
fiary  in  declarations  for  malicious      sent, 
arrest;  but  it  seems  that  it  is  not 


Andeeson 

V. 
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sheliad  pot  the  money  into  the  defendant's  hands,  and        1827. 
that,  if  it  had  been  lost,  she  should  have  looked  to  him  for 
it;  and  she  also  stated,  that  she  left  everything  to  the  de- 
fendant, and  he  was  to  do  for  her  as  he  thought  best;  and      Watsok. 
tiiat^  as  soon  as  she  heard  the  whole  of  the  matter,  she  ap- 
proved of  what  he  had  done. 

Vaughan,  B. — I  am  of  opinion,  that,  if  Mrs.  Rowland 
placed  her  money  in  the  attorney's  hands,  confiding  in 
him  to  do  what  was  best,  and  putting  an  unlimited  discre- 
tion m  him,  and  he  acted  honestly  aiid  band  fide,  sup- 
posing that  the  money  would  be  lost,  provided  he  did  not 
do  as  he  has  done,  the  present  action  must  fail. 

Nonsuit. 
Curwood  and  Bather,  for  the  plaintiff. 

Taufdan,  Russell,  Serjt.,  and  Justice,  for  the  defendant. 
fAttoraies— ffowd/tfr,  and  /npernm.] 


Morris  v.  Davibs,  and  Harriet,  his  Wife.  Aug.  \Mk. 

Issue  directed  by  the  Lord  Chancellor,  ta  determine  Every  child  bom 
whether  the  pkintiff  was  the  legitimate  son  of  William  |IJJJ^^'^,''„^^^^ 
and  Mary  Morris.  ^ife  being  in 

This  case  had  been  tried  at  the  Spring  Assizes  for  the  not  separated  by 
county  of  Salop,  when  a  verdict  was  found  for  the  plam-  Swor^r^^p^-^ 
tiff;  but  Lord  Lyndhurst,  C,  wishing  the  case  to  be  fur-  'V^ed  tobe  le- 

'  »       »  O  gitimate;  but 

ther  considered,  and  also  wishing  to  have  the  opinion  of  this  presump. 
the  Jury  specifically  taken  on  certain  questions,  directed  pei^ed,^  pi^f 

The  questions  were  these: — First,  Whether  the  Jury  that»0  8«uai 

intercourse  took 
place  between 
the  husband  and  wife,  at  a  time  when  the  husband  could,  by  possibility,  be  the  father  of  the  child; 
and  the  Jury,  before  they  can  find  against  the  legitimacy,  must  be  convinced  that  no  such  sexual 
intercourse  took  place,  by  irresistible  evidence,  and  not  by  a  mere  balance  of  probabilities.  If  such 
intercourse  did  take  place,  the  adultery  of  the  wife  is  immaterial ;  and  if  there  was  an  opportunity 
of  sezuAl  intercoorse  between  the  husband  and  wife,  the  law  premiides  that  auch  intercouiw  did 
take  place,  unlen  the  contrary  be  aatisfiwtorily  proved. 
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were  satisfied,  that  there  had  been^^ff  sexual  iiUcreourite 
between  Mr.  and  Mrs.  Morris,  at  a  time  when,  by  the 
course  of  nature,  Mr.  Morris  might  have  been  the  &tber 
of  the  plaintiff? 

Second,  Whether  the  Jury  belieyed  the  evidence  of 
Mary  Evans? 

Third,  Whether  the  Jury  were  satisfied,  that  the  sleep- 
ing of  Mr.  and  Mrs.  Morris,  at  Garthllwydd,  which  was 
proved  by  Mrs.  Lloyd,  took  phce  at  the  time  spoken  to 
by  Mary  Evans? 

On  the  part  of  the  plaintiff  it  was  proved,  that  Mr.  and 
Mrs.  Morris  were  married  in  the  year  1778,  and  that  they 
lived  together  at  Shrewsbury,  tiD  the  year  1788,  when 
they  parted  under  articles  of  separation;  Mr.  Morris  going 
to  reside  at  a  place  called  the  Argoed,  and  Mrs.  Morris 
at  Llanfair,  which  places  are  fourteen  miles  asunder.  Pre* 
vious  to  the  separation,  Mrs.  Morris  was  delivered  of  a 
daughter,  who  was  one  of  the  defendants;  and  on  the 
5th  of  January,  1793,  Mrs.  Morris  was  delivered  of  the 
plaintiff,  who,  a  few  hours  after  his  birth,  was  carried 
on  hone-back,  in  the  night,  to]  the  town  of  Wem,  a  dis- 
tance of  between  twenty  and  thirty  miles,  and  was  there 
brought  up  under  the  name  of  Austin,  at  the  house  of  a 
weaver  of  that  name. — ^To  shew  access,  on  the  part  of 
Mr.,  Morris,  eighteen  witnesses  were  called,  who  proved, 
that  he  was  frequently  at  the  house  of  Mrs.  Morris,  at 
Uanfiiir,  in  the  years  1790,  1791,  and  179S;  and  a  wit- 
ness, named  Mary  Evans,  proved,  that  in  the  spring  of 
1792,  Mr.  Morris  came  to  the  house  of  his  wife,  and  after 
they  had  met  at  the  door,  they  kissed  and  embraced,  and 
then  went  into  the  parlour,  and  there  remained  three 
hours ;  and  that  after  this,  they  left  the  house  and  went  in 
a  direction  towards  Garthllwydd,  and  Mrs.  Morris  di4  not 
return  till  the  next  day; — ^and  it  was  proved  by  Mrs. 
Lloyd,  of  Garthllwydd,  that  on  one  occasion,  but  to  which 
she  could  aflix  no  sort  of  date,  Mr.  and  Mrs.  Morris  slept 
at  her  house,  and  she  had  no  reason  to  suppose  that  they 
did  not  sleep  together. 
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For  the  defendants,  evidence  was  given,  which  went 
clearly  to  shew,  that  Mr.  Morris  was  wholly  ignorant  of 
the  existence  of  the  plaintiff;  and  that,  on  all  occasions, 
he  spoke  of  and  treated  Mrs.  Davies  as  his  only  child ; — 
snd,  beaades  this,  very  distinct  evidence  was  given,  that 
Mrs,  Morris,  after  the  separation,  kept  a  servant  named 
WiDiain  Austin,  who  was  subsequently  a  captain  in  the 
90th  regiment  of  foot;  and  that  an  adulterous  intercourse 
subsisted  between  Mrs.  Morris  and  this  servant.  And  the 
defendants*  counsel  much  relied  on  the  circumstance  of 
-the  plaintiff  being,  in  all  respects,  treated  as  the  son  of 
Captain  Austin ;  on  the  circumstance  of  the  personal  re- 
semblance, that  was  proved  by  several  witnesses  to  exist 
between  him  and  the  Captain;  and  also  on  the  facts  of  Mrs.* 
Morris  carefully  concealing  his  birth,  and  of  her  having, 
on  one  occasion,  when  Mr.  Morris  had  said  that  she  had 
had  a  child,  fallen  on  her  knees,  and  asserted,  with  a  dread- 
ful imprecation,that  she  had  never  had  any  child  but  Har- 
riet, (Mrs.  Davies). 

Vaughan,  B.,  (in  summing  up  to  the  Jury). — Every 
child  born  in  wedlock,  the  husband  and  wife  being  in 
England,  and  not  being  separated  by  a  sentence  of  di- 
vorce a  mensd  et  iftoro,  is  presumed  to  be  legitimate; 
hut  that  presumption  may  be  repelled  by  circumstances. - 
However,  these  circumstances  must  be  such  as  shall  most 
clearly  satisfy  you,  that  there  was  no  sexual  intercourse 
between  the  husband  and  the  wife,  at  a  time  when  the 
husband  could,  by  possibility,  be  the  father  of  the  child. 
It  must  not  rest  on  a  mere  balance  of  probabilities,  but 
the  negative  of  the  legitimacy  must  be  proved  by  irresis- 
tible evidence.  You  must,  therefore,  be  satisfied  that  no 
such  intercourse  took  place  between  the  husband  and 
^e,  before  you  can  find  a  verdict  for  the  defendants ;  for 
if  there  was  any  sexual  intercourse  between  the  husband 
and  the  wife,  at  a  time  when,  by  the  course  of  natmre,  the 
busband  might  be  the  father  of  the  child,  any  infidelity 
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that  she  might  be  guilty  of  would  not  rary  die  case ;  and 
it  matters  not  that  *'  the  g^eral,  camp,  pioneers  and  all, 
had  tasted  her  sweet  body^"  (if  I  may  be  allowed  that  ex- 
pression) ;  because  the  law  fikes  the  child  to  be  the  child 
of  the  husband,  I  ought  also  to  tell  you,  that  if  there 
was  any  opportunity  for  se;Kual  intercourse,  the  law  pre- 
sumes it  to  have  taken  place,  as  between  the  husband  and 
the  wife;  and  if  there  was  such  an  opportumty  of  sexual 
intercourse  between  the  husband  and  the  wife,  in  this  case 
the  law  presumes  that  it  occurred.  It  does  not  lie  on 
the  plaintiff  to  shew,  that  there  uxu  actual  sexual  inter- 
course, but  the  defendants  must  shew  that  there  was  not* 
A  good  deal  of  time  has  been  occupied  in  shewing,  that 
an  adulterous  intercourse  subsisted  between  Mrs.  Morris 
and  the  servant,  William  Austin,  and  of  that  fiict  there 
can  be  no  doubt;  but  still,  the  question  here  must  be  go- 
Temed  by  the  rules  I  have  laid  down ;  and  if,  from  any 
sexual  intercourse  between  Mr.  Morris  and  his  wife,  the 
plaintiff  could  be  the  son  of  Mr.  Morris,  it  does  not  sig^ 
nify  how  often  she  might  have  been  guilty  of  adultery,  or 
whether  the  plaintiff  was  really  the  son  of  the  adulterer, 
or  not. 

The  Jury  found  a  verdict  for  the  defendants. 

Vaughan,  B. — ^Then,  gentlemen,  you  are  not  satisfied 
of  the  sexual  intercourse  between  the  husband  and  the 
wife? 

Sir  R.  Chambre  Hillj  (the  foreman  of  the  SpecialJury). 
— ^W'e  do  not  think  that  there  was  sexual  intercourse. 

Vaughan,  B. — Gentlemen,  I  should  wish  to  ask  you, 
whether  you  beUeve  the  testimony  of  Mary  Evans? 

Sir  R.  Chambre  HilL — We  dp  not  place  any  confidence 
in  Mary  Evans. 
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VkVGUkV,  B. — ^Do  yoa  believe  the  iM^count  of  the  Bleep-        1827. 
iDg  at  Gartfallwydd  to  relate  to  the  same  tune  ? 

Sir  R.  Chambre  HiU.—We  do  not,  my  Lord. 

Rmssett,  Seijt.,  Curwood,  and  Whaieley^  for  the  plaintiff. 

Tauiaon^  Campbell,  Peake,  Seijt.,  and  JR.  F.  Richards, 
for  the  defendant^ 

[Attoniiet— ITtfCfiNi  jr  Harper,  and  Rwmu^.] 


In  the  ensuing  Term,  RusseU,  Seijt*,  made  an  applica- 
tion to  the  Court  of  Chancery,  to  direct  a  new  trial — on 
the  ground,  that  the  verdict  was  against  evidence,  and 
against  the  opinion  of  the  learned  Baron  who  tried  the 
cause.  This  application  was  argued;  but  the  law,  as  laid 
down  by  the  feamed  Baron  at  the  trials  was  not  questioned 
by  either  party. 


On  the  subject  of  legitimacy, 
see  iSlr.  Andrew's  v.  St.  Brides,  1 
Str.  51,  and  the  autboritieB  tbere 
dtcdi  Bract,  lib.  1,  fc 6«  c.  4;  43 
Edvr.  3,  18  (b)  20;  1  Hen.  6,  3; 
PemdrtU  Y.  Pendrell,  2  Str.  925; 
Lomax  ▼.  Holmden,  Id.  946;  Rex 
T.  Brndimg,  Rep.  temp.  Hard.  79; 
Rex  T.  Rooke,  1  Wils,  340;  Doe 
dem.  Goodrigki  y.  Saul,  4  T.  R. 


359;  Rex  y.  Lnffe,  8  Ea.  193;  Rex 
Y.Kea,  11  Ea.  132;  Head  y.  Head, 
Sim.  &  Stn.  150;  S.  C.  on  appeal 
1  Turn.  138. 

For  the  resolutions  of  the  Judges 
on  the  question  of  legitimacy  in 
the  Banbury  Peerage,  see  Sim.  & 
Stu.  153;  but  an  abstraatof  them 
will  be  found  in  2  Selw.  N.P.  tit. 
Ejectment^  p.  738. 


Doe,  on  the  Demise  of  Llotd,  r.  Evans.  ^m^.  17<A. 

Ejectment  by  the  lessor  of  the  plaintiff,  to  recover  An  admisdon 
certain  lands  which  had  belonged  to  Gwin  Lloyd,  Esq.        ^J^  InZ^ 
The  lessor  of  the  plaintiff  claimed  under  the  same  title  ^';,"^^^^^ 

on  the  trial  of 
another  came,  and  if  not  to  be  considered  ai  an  admiition  made  with  a  Tiew  to  a  coroproinite. 
The  mere  drcumttance  of  a  witneti  being  too  Ul  to  attend  the  trial,  ia  no  auffident  ground  for 
reading  hia  depoaition  taken  in  Chancery. 
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as  he  did  in  the  case  of  Doe  dem.  Lloyd  t.  PasMMg^ 
Aam,  (which  see  ante.  Vol.  ii.  p.  440);  and  the  defendant 
was  a  tenant  of  Colonel  Passingham,  who  was  the  defen- 
dant in  that  case;  and  this  case,  as  well  as  the  former^ 
turned  on  the  same  question,  whether  Colonel  Passing- 
ham's  mother  was  the  legitimate  daughter  of  Gwin  Lloyd, 
Esq.  To  shew  seisin  in  Gwin  Lloyd,  Esq.,  in  the  lands  in 
question,  Mr.  Pownall,  the  attorney  for  the  lessor  of  the 
plaintiff,  produced  an  abstract  of  the  title  of  the  estate  in 
question,  which  had  been  furnished  by  Mr.  Sandys,  the 
then  attorney  of  Colonel  Passinghun,  for  the  purpose  of 
being  used  on  an  arbitration,  the  parties  to  which  were  the 
father  of  the  lessor  of  the  plaintiff,  and  Colonel  Passing- 
ham. 

Russell,  Serjt.,  and  E.  V.  WiUiams,  objected,  that  as 
this  abstract  was  furnished  for  the  purposes  of  an  arbitra- 
tion, it  was  not  admissible  in  evidence,  any  more  than  any 
other  admission  made  with  a  view  to  a  compromise. 

Vauohan,  B. — I  think  that  if  an  admission  is  made 
when  a  case  is  before  an  arbitrator,  it  is  not  more  priTileged 
than  a  similar  admission  would  be,  if  there  were  a  cause 
in  Court.  An  arbitration-room  is  any  thing  but  a  forum 
of  confession ;  and  the  whole  difference  between  that  and 
a  Court  of  justice  is,  that  it  is  a  tribunal  chosen  by  the  par- 
ties themselves;  but  still,  a  matter  comes  as  adversely  be- 
fore an  arbitrator  as  before  any  other  tribunal. 

The  evidence  was  received. 

Taunton^  for  the  plaintiff^  wished  to  give  in  evidence 
the  deposition  of  a  witness,  named  Martha  MiUs^  who  had 
been  examined  in  the  Court  of  Chancery,  in  a  suit  be- 
tween the  father  of  the  lessor  of  the  plaintiff,  and  Colonel 
Passingham. 

To  let  in  this  evidence  t  witness  proved,  that  he  saw 
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Martha  Milla  a  few  days  before  the  trial,  and  that  she  ap-       1827. 

peared  to  be  nearly  one  hundred  years  of  age,  and  was        p^^ 

bed-ridden,  and  quite  unable  to  attend  any  trial.  v> 

^  Evans. 

TamUan. — I  submit,  that,  under  these  circumstances, 
the  deposition  is  admissible.  If  you  can  prove  a  witness 
to  be  abroad,  or  out  of  the  reach  of  process,  the  same 
role  applies  as  if  he  were  dead,  or  had  fallen  sick  by 
the  way.  This  was  laid  down  in  the  case  of  Kinsman  v. 
Crooke  (a). 

Vaughan,  B. — These  things  are,  in  cases  of  issues  out 
of  Chancery,  regulated  by  an  order  of  that  Court,  that  the 
depositions  of  particular  witnesses  may  be  read;  but  I 
think,  that  the  mere  circumstance  of  the  witness  being  un- 
able to  attend  here  by  reason  of  sickness,  is  no  sufficient 
ground  for  admitting  §  deposition.  This  is  generally  a 
ground  for  postponing  the  trial. 

The  evidence  was  rejected  (6). 

Much  of  the  evidence  given  on  both  sides,  at  the  for- 
mer trial,  was  again  adduced,  and  the  Jury  found  a 

Verdict  for  the  defendant. 

TamdoHt  Campb^U,  and  R.  V.  Richards,  for  the  lessor 
of  the  plaintiff. 

Russell,  Serjt.,  and  E.  V.  Williams,  for  the  defendant. 

[Attomies— Powiia//,  and  Roake,} 

(•)2LdRaym.  1166.  ject  wiU  be  fonnd  in  PhilL  Law  of 

(6)  The  aathorities  on  this  rob-     Ew.  360. 


CASES  ON  THE 


HEREFORD  ASSIZES. 


BBFORE  MR.  BARON  VAUGHAN. 


If  a  party  hM 
been  held  to  bail, 
or  oominltted 
finr  more  than 
twenty  days,  on 
a  charge  of  jf^- 
Umy,  and  the 
Grand  Jury  ig- 
nore the  bill  for 
the^^^y,  and 
And  a  bill  for  a 
mjtdeauanorp  in 
attempting  it; 
the  party  ii  en- 
titled to  traverte. 


Rex  r,  James. 

1  HE  prisoner  had  been  held  to  baO,  for  die  capital  of- 
fence of  rape,  move  than  twenty  days ;  but  the  Grand  Jury 
ignored  the  bill  for  the  capital  offence,  and  found  a  true 
bill  for  an  assault,  with  intent  to  cdmndt  a  rape. 

The  defendant's  counsel  applied  to  traverse. 

Vaughan,  B.,  allowed  the  defendant  to  traverse,  on 
the  ground,  that  he  had  not  been  on  bail  for  twenty  days, 
on  the  charge  of  nusdemeanor,  upon  which  he  was  to  take 
his  trial. 


Curwoodf  for  the  prosecution. 
C.  Phillips  and  Godson,  for  the  defendant. 
[Attornies. — Dangerfitld^  and  Deveresx.] 


This  point  has  been  ruled  by 
Ae  Judges  on  other  Circuits. 
By  the  stat.  60  Geo.  3,  and  1  Geo. 
4,  c.  4,  8.  3,  it  is  enacted,  that 
where  any  person  prosecuted  for 
a  misdemeanor,  by  indictment. 


shall  have  been  in  custody,  or  hdd 
to  bul  to  answer  Mwk  offemct, 
twenty  days  before  the  Sessioo,  he 
shall  not  be  entitled  to  trarene. 
The  words  of  this  section  will  be 
found  in  Carr.  Supplem.  p.  59. 
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1827. 
Newport  r.  HoLLiNas.  "    '      , 

i§i«^.  «3rd. 
1  KOVER  for  a  post  chaise.   The  plaintiff  was  a  coach-  if  apenon,  wbo 
maker  at  Worcester,  and  it  appeared  that  a  person  named  ^otau^ 
Cooper,  who  kept  the  George  Inn  at  Ledbury,  wishing  to  1^^*,^  *S^^ 
commence  the  posting  business,  ordered  a  post  chaise  of  appear  that  he 
the  plaintiff;  but  while  that  chaise  was  fitting  up^  it  was  goodi  as  pro- 
agreed  that  the  plaintiff  should  lend  him  an  old  chaise  to  ^SjUnk^p?; 
use  till  the  new  one  was  got  ready.  This  old  chaise,  which  in  maUngout 

®  \  '  thii  defence,  he 

was  the  subject  of  the  present  action,  was  accordingly  lent  need  not  give 

to  Cooper;  and  it  was  let  out  by  him  to  his  customers  in  trading,  &c un- 

his  business  of  an  inn-keeper;  but  his  name  was  not  paint-  }^„^odcerf 

cd  on  it  in  pursuance  of  the  stat.  4  Geo.  4,  c.  62,  s.,11,  diiputingthe 

t»  m     •  t  commiaaiony  al- 

which  compels  owners  of  post  chaises  to  have  their  names  though  he  be 

painted  on  them.     Cooper  became  bankrupt,  and  his  as-  fy^^^g^^l^ 

signee,  who  was  the  present  defendant,  claimed  to  hold  *'{?^' 

thb  chaise  as  property  in  the  order  and  disposition  of  the  er  borrow  a 

bankrupt,  at  the  time  of  his  bankruptcy,  under  the  72nd  coach-maker 

sect  of  the  bankrupt  act,  6  Geo.  4,  c.  16.  I  ^^^^^^  * 

To  support  this  defence,  the  commission  of  bankrupt  making,  and  use 

*  -        _  irti"i«A»ti  esr^m  ''  *n  the  GourM 

agamst  Cooper,  dated  on  the  otn  of  April,  18»7,  was  put  of  hit  trade, 
b,  and  the  assignment  to  the  defendant  as  assignee.  ^^^  ^  ^^ 

painted  upon  it, 
under  the  stat. 

Campbell,  for  the  plaintiff,  objected,  that  the  trading,  4  Geo.  4,  c  62, 
petitioning  creditor's  debt,  and  act  of  bankruptcy  should  not  such  a  i«- 
be  Proved.  ffcf'St,- 

rowed  chaiae, 
aa  will  entitle 

Rtusell,  Seijt. — ^This  is  an  action  against  an  assignee,  the  aadgnees  of 
and  no  such  proof  is  required,  as  there  has  been  no  notice  to^detaUi  iT^ 
of  disputing  the  commission.  ^kef*  ~***' 

Campbell. — ^We  sue  the  defendant  as  a  wrong  doer;  we 

do  not  sue  him  as  the  assignee  of  Cooper  (a). 

. 
(•)  By  the  stat.  6  Geo.  4,  c.  16,     of  the  petitioning  creditor's  debt, 
sect.  90,  it  18  enacted,  ''that  in     &c.,  unless  the  notice  of^sputlng 
uy  action  b^  or  against  any  as-     them  has  been  given^ 
tignee^  no  proof  shall  be  required 


NSWPORT 
HOLUKOS. 
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Vaughan,  B. — My  impression  is,  that  it  b  not  necessary 
for  the  defendant  to  prove  the  trading,-  &c.,  and  I  shall 
hold  so;  for  although  the  defendant  is  not  formally  sued 
as  assignee^  yet  the  plaintiff  knew  that  he  was  acting  as 
such,  and  claimed  to  keep  this  chaise  on  that  very.ground. 

To  shew  the  reputed  ownership,  several  witnesses  were 
called,  who  stated,  that  the  chaise  was  used  precisely  as 
if  it  had  been  Cooper*s  own;  and  that  it  was  used  by  his 
customers  about  a  dozen  times ;  and  that  it  was  reputed  to 
be  his  chaise  by  those  who  were  his  neighbours.     ' 

Vaughan,  B. — ^This  does  not  appear  to  me  to  be  any 
thing  like  a  case  of  reputed  ownership.    This  chaise,  it 
appears,  was  used  about  a  dozen  times,  and  it  must  often 
happen  that  when  an  inn-keeper's  chaises  are  repairing,  be 
must  borrow  of  his  coach-maker;  but  still  this  is  not  at  all 
like  a  case  of  reputed  ownership,  nothing  like  the   case 
of  a  man  making  a  secret  bill  of  sale  of  all  bis  goods,  and 
then  being  allowed  by  the  vendee  to  gain  credit  by  retain* 
ing  possession  of  them  and  dealing  with  them  as  his  own. 
I  take  it  to  be  clear,  that  where  property  is  delivered 
for  a  particular  and  special  purpose,  to  one  who  becomes 
bankrupt,  it  does  not  pass  to  the  assignee  as  goods  in  the 
order  and  disposition  of  the  bankrupt,  such  as  bills  de- 
posited with  bankers,  and  entered  short,  or  the  like.    A 
strong  fact  in  this  case  against  the  reputed  ownership,  is, 
that  although  inn-keepers  are  bound,  by  an  act  of  Par- 
liament,   to  put    their   names  apd  a  number  on  their 
chaises,  yet  the  bankrupt,  by  never  putting  his  name  on 
this  chaise,  clearly  indicated  that  he  never  meant  to  assert 
that  the  chaise  was  his  own;  and,  at  the  same  time,  gave 
all  those  who  saw  it  good  reason  to  suppose  that  the  chaise 
was  not  in  fact  his  property*- 

Verdict  for  the  plaintiff— Damages  3L 
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Campbell,  and  Godson,  for  the  plaintiff.  lSf!7. 

Russell,  Seijt.;  and  Malkin,  for  the  defendant.  Nswpoat 

rAttornies— Gocf^on,  and  Higffins]  Hollinos. 


In  the  ensuing  Term^  RusseU,  Serjt.,  applied  for  a  new 
trial,  on  Ae  ground  that  there  was  not  sufBcietit  evidence 
of  a  conyersion;  but  the  Court 

Refused  a  rule. 


BuU^Baiiing  {a). 
COURT  OF  KINGS  BENCH. 

Ex  parte  Johh  Hill.  jVov.  ^gi^^ 

CURWOOD  moved  for  a  writ  oihabects  corpus  to  bringup  BuU-baidng  is 
the  prisoner  who  had  been  committed  to  Stafford  gaol  on  under^Srstat. 
a  warrant  under  the  stat.  3  Geo.  4,  c.  71,  (commonly  called  J  ^«^  *»  ^  ^*' 

'  '  ^  •'  for  preventiog 

Mr.  Martin's  act),  which  charged,  that  he  "  did,  on  &c.,  cruelty  to  catde, 

at  &c.,  unlawfully,  wantonly,  and  cruelly  abuse  and  ill-  included  in  that 

treat  certain  cattle,  to  wit,  a  bull,  by  then  and  there  bait-  JJ^\"of  Aal^« 

ing,  and  causing  the  said  bull  to  be  baited,  with  dogs,  con-  <'^'  ^  gnxa-, 

trary  to  the  statute  made  "  in  the  3rd  Geo.  4  (6).    He  con-  ground  that  the 

tended,  that  the  commitment  was  illegal  on  two  grounds :  illegally  com- 

Fvrst,  that  it  appeared  on  the  face  of  the  warrant,  that  the  ^I'^a"  uTe"*" 

offence  there  charged  was  bull-baiting,  which  he  was  Judge  wiUuot 

make  it  a  part 

prepared  to  shew  was  a  lawful  sport;  and  secondly  jiiisX  of  the  rule  for 

issuing  the  writ, 
that  die  party 
.    («)'nufl  bdog  a  case  of  very         (6)  By  this  stat.  "If  any  person   »ball  not  bring 
considerable  importanoe,  and  it     orpersons  shall  wantonly  and  cm-   f°/,^°f|^^°'^ 
beiaf  probable  that  it  will  not  be     elly  beat,  abase,  or  ill-treat  any 
reported  in  any  other  mark,  we     hone»  mare,  gelding,  mule,  ass,  ox, 
have  thought  right  to  insert  it :      tow,  heifer^  steer,  sheep*  or  other 
we  ha?e  been  favoured  with  this      eatlle**  such  person  or  persons  are 
report,  by  one  of  the  coansel  en-      made  liable  to  a  penalty,  not  ex- 
gigedinit.  ceeding  bl^  nor  less  than  10#. 

▼6L.  III.  Q 


THE  CASE  OF 

a  bull  was  not  within  the  provisions  of  the  stat.  3  Geo.  4, 
g^  c.  71,  upon  which  the  conviction  was  founded. 

Hill. 

Lord  Tenterden,  C.  J.,  suggested,  that  a  rule  to  shew 
cause  should  be  granted,  and  that,  as  it  was  the  last  day 
of  Term,  cause  should  be  shewn  at  chambers,  during  the 
vacation;  which  suggestion  was  acted  upon  by  the  Court. 

Dec.  6th.  In  the  following  week  Starkie  and  Holroyd  shewed 

cause  before  Bayley,  J.,  and  contended,  that  the  bull  was 
included  in  the  stat.  3  Geo.  4,  c.  71,  under  the  term  "  other 
'cattle,'*  and  that  as  cock-fighting  had  been  declared  to  be 
an  illegal  sport,  it  followed  that  bull-baiting  was  so  like- 
wise. 

Curwood,  contra,  argued,  that  it  was  a  rule  in  the  con- 
struction of  acts  of  Parliament,  that  where  there  was  an 
enumeration,  beginning  with  the  lower  degrees,  and  gene- 
ral words,  embracing  others  efusdetn  generis  at  the  end, 
these  general  words  did  not  include  a  superior  degree, 
which  was  not  named  in  the  act;  and  he  cited  the  case 
of  the  Archbishop  of  Canterbury,  2  Rep.  46,  where  it 
was  held,  on  the  stat.  13  Eliz.  c.  10,  which  mentions  deans 
and  chapters,  parsons  and  vicars,  and  aU  other  persons 
whatsoever  having  spiritual  promotion,  that  the  words  did 
not  extend  to  bishops,  a  superior  order,  who  were  not 
named  therein;  and  he  contended,  therefore,  that  as,  in 
the  statute  now  in  question,  the  enumeration  began  with 
ox,  cow,  and  heifer,  omitting  bull,  and  concluded  with 
other  cattle,  it  did  not  include  a  bull,  the  bull  and  the  bi- 
shop standing  in  pari  statu,  with  reference  to  the  words  of 
those  statutes  respectively.  With  regard  to  buU-baiting 
being  unlawful,  he  stated,  that  bull-baiting  was  expressly 
named  in  Pulton  De  pace  regis  et  regni  among  the  sports 
lawful  for  the  people  of  England  to  enjoy  (r);  and  being 

(0  Pulton  lays  down,  under  title  bly  of  three  persons  or  more, 
"  Riot"  p.  261,  that  "an  assem-      which  is  not  to  the  terror  of  tb§ 
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recognized  as  lawful,  nothing  could  alter  it  but  the  legis- 
lature: and  his  Lordship  would  recollect  the  fate  of  seve-      _       _ 

£iX  p&rtc 
ral  bills  for  the  abolition  of  buU-baiting.  Hill. 

Starkie. — This  statute  begins  with  mentioning  the 
horse,  which  is  a  superior  animal  to  the  bull ;  and  therefore 
the  bull  is  included  in  the  general  words. 

Bayley,  J. — HorsCi  marci  and  geldingi  are  one  class  ; 
ox,  cow,  heifer,  and  steer,  are  another  class:  and  in  my 
opinion  the  bull  is  not  included  in  this  act  of  Parliament ; 
and  if  that  be  so,  the  prisoner  is  entitled  to  be  discharged. 
Howeyer,  I  will  consult  with  my  brother  Littledale,  and 
if  his  opinion  coincides  with  mine,  I  shall  grant  a  writ  of 
habeoM  corpus. 

His  Lordship  having  consulted  with  Mr.  Justice  Lit- 
tledale, directed  a  writ  of  habeca  carpus  to  issue. 

On  the  following  day,  the  attorney  for  the  magistrate 
applied  to  Mr.  Justice  Littledale,  to  make  it  part  of  the 
nile  for  the  writ  of  habeca  corpus^  that  the  party  should 
l>e  restrained  from  bringing  any  action  against  the  magis- 
tete  for  false  imprisonment. 

P^ple,  norto  do  some  act  with  adollorrevel  mead;  and  assemblies 

force  and  violence    agunst  the  of  minstrels  and  tbdr  fellows  at 

pctce,  is  not  unlawful.  The  watch  certain  places  and  times  of  the 

in  London  upon   Midsummer's  year,  allowed  by  ancient  custom, 

Aight  is  lawful ;  and  so  be  such  like  are  also  lawful ;  and  assemblies  to 

I      ia  other  cities  and  towns.  Assem-  play  at  cards,  tables,  bowles,  clash, 

I      ^Hes  be  lawful  that  be  used  upon  bucklers,  wasters,  half-sword,  ten- 

May-day  to  fetch  in  May  boughs  ms,  quoits,  cailes,  or  such  other 

or  flowers;  and  so  be  assemblies  games,  be  likewise,  by  the  com. 

tt  dinrch  ales,  Whitsun  and  Mid>  mon  law,  tolerable;  and  assem 

lammer  ales.    Assemblies  at  the  blies  to  run  at  quin-ball,  sand-bag, 

fetchbg   home,  setting  up,    or  base,  feet-ball,  stool-ball,   hand- 

<l>nciogroundaMay-pole;andas-  bidl,  and  such  like  disports,  be 

Bemblies  at  the  baiting  of  a  bull  or  likewise  bwfiil.'* 

^,  and  at  the  mowing  or  making 
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L1TTLXDAJL.E9  J. — If  the  imprisonment  »  illegali  I  can- 
^]["^^g      not  restrain  the  party  from  pursuing  his  remedy  by  ac- 
HiLL.        tion  (a). 

Rule  absolute. 
Curwood,  in  support  of  the  application. 
Starkie  and  Holroyd,  for  the  magistrate. 

[Attornies— ^«i/oiM»«,  and  Spurritr  4*  IngUhjf,} 

(a)  There  were  five  other  cases;      gistrate  paid  the  parties  connoted 
and  we  are  informed  that  the  ma-     a  compensation  in  each  case. 
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COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  in  London,  after  Trinity 
Term,  1827. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Lawrence  and  Another^  Assignees  of  Tolson,  a  Bank*      ^  ^027.  ^ 
rupty  0.  Crowder  and  Another  (a).  ju/y  2i«^. 

Trover  for  goods  stated  in  the  first  count  to  have  ^^  tnacdon by 
been  the  property  of  the  bankrupt  before  the  bankruptcy;  bankrupt,  a  piea 
and  in  the  second,  laid  as  the  property  of  the  plaintiffs,  J^plSLdrJ*" 
the  assignees.     Plea— Not  Guilty.  cterTof  ^e  L 

It  became  a  point  in  the  cause,  whether  a  notice  had  fendam's  attor- 
been  given  to  dispute  the  act  of  bankruptcy  under  the  90th  ^i^h  mb- 
section  of  the  6  Geo.  4,  c.  16  (ft),  which  requires  it  to  be  ^^erwiS^it*^ 

notice  to  dispute 
the  bankruptcy. 
A  few  houn  after,  ai  loon  as  the  omission  was  discovered,  the  plea  was  fetched  away  on  the  pretence 
that  diere  was  some  error  in  it;  and,  in  the  course  of  the  same  day,  H  fresh  plea  was  delivered,  ac- 
fonpanied  by  a  notice: — ^It  was  held,  at  Nin  Priiw,  that,  although  the  term  for  pleading  had  not 
expired,  the  notice  was  not  sufficient  under  the  90th  section  of  the  6  GeOb  4,  c.  16;  but  the  Court  of 
Common  Pleas,  under  the  curcumstances,  granted  a  new  trial,  onjpayment  by  the  defendant's  attor- 
aey  of  the  costs  as  between  attorney  and  client 

(e)  This  and  the  eleven  folloinn^  *'  any  commissioner  or  person  act- 

Ctte»  were    omitted  in   the  last  ''  ing  under  the  warrant  of  the 

part  on  atfcomit  of  motions  for  ''  commisaoners   for   any  thing 

new  trials^  &c.  not  having  been  ar-  "  done  as  such  commissioner,  or 

K^.  '^  under  such  warrant,  no  proof 

(i)  Tins  section  enacts,  ''  That  ^  shall  be  required  at  the  trial  of 

"  in  any  action  by  or  agdnst  any  '^  the  petitioning  creditdfs  debt  or 

"assignee,  or  in  any  action  against  ^'  debts,  or  of  the  tradinsf  or  act 
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delivered  at  or  before  pleading.  The  time  for  pleading 
expired  on  the  ^th  of  February ;  and  on  the  ^Gth^  a  clerk 
of  the  defendants*  attorney  deliyered  a  plea,  without  any 
notice  attached  to  it,  at  the  office  of  the  plaintiffs'  attor- 
ney; and  a  few  hours  afterwards  he  went  there  again,  and 
said  there  was  a  mistake  in  the  plea  he  had  deUvered,  and 
got  it  back,  and,  about  half  an  hour  after  that,  delivered  a 
fresh  plea,  with  a  notice,  saying,  that  was  the  plea  which 
it  was  intended  to  deliver,  but  not  saying  that  any  notice 
had  been  added.  The  clerk  to  the  plaintiffs*  attornies,  on 
receiving  it,  said,  "  Very  well."  When  the  plaintiffs'  at- 
tornies discovered  that  a  notice  had  been  addend,  they  sent 
back  the  plea,  accompanied  by  a  letter,  stating  that  they 
had  no  objection  to  any  alteration  in  the  plea,  but  that 
they  objected  to  the  notice,  as  being  out  of  time.  The 
defendants'  attorney's  managing  clerk  was  called,  and  stair 
ed,  that  it  was  never  intended  to  deliver  the  plea  without 
the  notice ;  that  it  was  done  altogether  by  mistake,  with- 
out the  knowledge  of  his  principal;  and  that,  when  he  as- 
certained what  was  done,  he  immediately  directed  it  to  be 
fetched  away,  and  sent  another  in  its  stead. 


Wilde,  Serjt.,  for  the  plaintiffs,  contended,  that  this  was 
not  a  sufficient  notice.  He  cited  Poole  v.  BeU  and 
Others  (a). 


"  of  bankruptcy  respectively,  iin- 
"  less  the  other  party  in  such  ae- 
"  tion  shall,  if  defendant,  at  or 
**  before  pleading,  and,  if  plaintiff, 
**  before  issue  joined,  gi?e  notice, 
**  in  writing,  to  such  assignee, 
<<  commissioner,  or  other  person^ 
"  that  he  intends  to  dispute  some, 
<^  and  wlucb  of  such  matters,"  &c. 
(a)  I  Stark.  N.  P.  C.  328.  In 
this  case,  which  was  an  action 
by  the  assignee  of  a  bankrupt, 
the  defendant  had  pleaded  the 


general  issue,  without  notice 
of  his  intenUon  to  dispute  the 
bankruptcy,  but  before  the  time 
for  pleading  expired,  he  delivered 
the  general  issue  afresh,  accoin- 
panied  by  such  nodce.  Lord  EUtn- 
borough  held,  that  the  notice  v-as 
insufficient,  saying,  that  the  first 
plea  was  good  and  effectual  to  all 
purposes,  and  the  defemlaat  ought 
to  have  moved  for  leave  to  with- 
draw it,  in  order  that  be  might 
plead  de  novo. 
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Toddy,  Seijt.,  for  the  defendant,  submitted,  that  it  was.         1B27. 

Best,  C.  J. — ^I  am  of  opinion,  that  a  plea  having  been  9. 

delivered,  a  notice  to  dispute  the  bankruptcy  of  Tolson     ^^o^"*"** 
could  not  be  afterwards  given.    If  I  have  put  an  errone- 
ous construction  on  the  act,  the  Court  will  set  me  right. 

Verdict  for  the  plaintiffs. 
WUde,  Serjt.,  and  Ftsh,  for  the  plaintiffs. 
Toddy ^  Serjt.,  and  Comyn,  for  the  defendant. 

[Attomies^Oreen  Sf  A.,  and  HydeJ] 


In  the  ensuing  Michaelmas  Term,  a  rule  nisi  was  ob- 
tained, which  came  on  to  be  argued  in  Easter  Term,  18S8. 
The  Court,  as  it  appeared  that  there  was  ground  for 
disputing  the  act  of  bankruptcy,  granted  a  new  trial,  on 
payment  by  the  defendant's  attorney  of  the  costs  as  be- 
tween attorney  and  client,  and  on  the  condition,  that  if 
the  act  of  bankruptcy  should  be  proved  to  the  satisfaction 
of  the  Judge  who  should  try  the  cause,  the  plaintiff  should 
have  judgment  of  the  Term.  By  this  rule  of  the  Court,  the 
opinion  given  by  the  Chief  Justice  at  Nisi  Prius,  is  con- 
firmed. 

Hie  case  of  Benuaconi  r.  The  if  the  defendant  does  not  ^?e  no- 
Earl  of  GlaigaU^  1  Mann.  &  Ry-  ticeto  dispute  the  trading,  &c,  he 
li&d,  326,  deddesy  that  in  an  ac^  cannot  dispute  the  validity  of  the 
tioD  by  assignees  of  a  bankrupt,  commisaon  itself. 
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Adjourned  Sittings  at  Westmnster,  €^ter  Trimtif 
Term,  1827. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Oct.  Ath.  Folks  v.  Scudder  and  Another. 

The  correccne«  1  RESPASS  by  Mary  Folks,  a  bankrupt,  against  Scud- 
en to*theLorf^'  der  and  Harrisi  the  executors  of  the  petitioning  creditor, 
?*"'J**?2V'"'    to  try  the  ralidity  of  the  commission  against  her. 

der  the  13th  lec-  ^  '^  ^ 

tion  of  the 

cftnnot  be  dii-'  Adams,  Seijt.,  for  the  plaintiff,  stated,  that  the  bond 
C2*  at  NiH      given  to  the  Lord  Chancellor,  under  the  18th  section  of 

PHus,  in  an  ac-  o  ' 

tbn  to  try  the  the  bankrupt  act,  was  incorrect,  and  could  not  be  sup- 
▼tlidityofthe  ^j 

Gomminbn,  in     ported, 
the  caie  in  which 
It  wee  given. 

Nor  can  it  be  Best,  C.  J.— I  shall  not  uiquire  into  that  here.    That 

eonsitterecl 

there*  whether  is  a  matter  for  the  Lord  Chancellor.  I  shall  take  it  for 
attorney  hai  granted,  that  the  Lord  Chancellor  has  not  issued  the  corn- 
agreed  to  aaept  mission  improperly. 

a  notice  to  du-  tr     r      j 

pate  which  had 

after  the  time  AdafM,  S&Tjt — I  am  in  a  condition  to  shew,  that  the 
r^"rfi^r.    bond  has  been  altered. 

liament 

Best,  C.J. — That  will  not  alter  my  opinion.  If  there 
was  no  bond  at  all,  I  should  not  take  any  notice  of  that  cir- 
cumstance.    That  is  all  for  the  Lord  Chancellor* 

The  plaintifTs  attorney  was  then  called  to  prove  that 
notice  to  dispute  the  act  of  bankruptcy  had  been  delivered. 
He  stated  that  it  was  not  delivered  till  after  issue  join- 
ed (a),  but  added,  that  the  defendants'  attomies  had  said 


(«)  See  sect  90of  the  6Geo.4,  c  16,  in  anoteto  the  preceding  case 
of  Lawrence  v.  Crowder. 
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that  it  was  of  ne  consequence,  the  notice  was  sufficient, 

and  would  do  very  well,  or  something  to  that  effect.  Folks 


This,  it  was  contended  by  Adams,  Serjt.,  on  the  part 
of  the  plaintiff,  was  sufficient  to  make  it  incumbent  on  the 
defendants  to  prove  the  act  of  bankruptcy. 

Best,  C.  J. — I  think  you  will  find  yourself  in  this  diffi- 
culty— supjiosing  all  this  to  be  true,  am  not  I  bound  to  take 
the  law  from  the  act  of  Parliament?  I  doubt  whether  the 
matter  can  be  inquired  into  at  Nisi  Prius.  The  most 
convenient  course  is,  that  it  should  not  be.  The  Court, 
on  application,  may  make  the  defendants'  attomies  pay  the 
costs  of  a  new  trial,  if  they  have  acted  in  the  manner  stat- 
ed. I  think  the  fair  thing  would  be,  for  the  defendants*  at- 
tornies,  if  they  really  accepted  the  notice,  to  withdraw 
their  opposition  now;  but  if  they  will  not,  are  we  to  try  at 
Nin  Prius  the  credit  of  these  witnesses,  as  to  the  fact 
whether  there  was  an  acceptance  or  not?  I  think  I  ought 
to  nonsuit  the  plaintiff. 

Wilde,  Seijt. — I  mean  to  contradict  the  fact,  as  stated 
by  the  plaintiff's  attorney,  and  have  the  witness  here. 

B£8T,  C.  J.  — That  is  what  I  wish  to  avoid. 

MUler,  for  the  plaintiff. — Are  not  the  defendants  bound 
by  the  act  of  their  attomies? 

Best,  C.  J.  --^They  may  or  may  not  be  bound  by  it ;  but 
this  is  not  the  place  where  that  question  is  to  be  decided. 

MiUer. — ^As  to  the  other  point,  the  Lord  Chancellor  has 
ordered  the  bond  to  be  produced  here ;  and  I  submit  that 
the  validity  of  the  commission,  as  depending  upon  it,  is  a 
question  to  be  decided  by  the  Jury. 

Best,  C.  J. — I  remember  a  case,  in  which  my  Lord  Ken- 
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yon  told  me,  that  on  sucli  a  point  I  could  not  be  heard  at 
Nisi  Prius*  I  nerer  knew  the  validity  of  such  a  bond  as 
this  disputed  in  a  Court  of  Common  Law. 

Nonsuit. 

Adams,  Serjt.,  and  Miller,  for  the  plaintiff. 

fPilde,  Serjt.9  and  Comyn,  for  the  defendants. 

[Attomies-^A.  P.  Smith,  aad  Baddekyt.l 


In  the  following  Term,  a  rule  nisi  for  a  new  trial  was  ob- 
tained on  affidavits,  which  in  Easter  Termi  ISSS,  was  dis- 
charged after  argument. 


See  the  case  of  Bemasconi  ▼. 
The  Earl  of  GUngall,  1  Man.  &  Ry. 
S26,  wluch  was  an  action  by  the 
assignees  of  a  bankrupt.  No  no- 
tice had  been  given  to  dispute  the 
trading,  &c.;  and  the  recital  in  the 
commission,  that  the  party  be- 
came bankrupt,  within  the  intent 
and  meaning  of  the  bankrupt  act 
then  in  force,  was  held  to  be  con- 
clusive of  the  fact  of  the  commis- 
sion of  an  act  of  bankruptcy  since 


the  passing  of  that  act.  Lord  Tefi- 
terden,  in  the  course  of  Ids  judg- 
mentysud,  *<  We  cannot  presume 
the  fisct  to  be  otherwise,  sedngit, 
as  we  do,  asserted  and  attested  by 
the  affixing  the  Great  Seal  to  the 
commission  I  and  if  such  a  ques- 
tion can  be  raised  al  all,  the  pro- 
per mode  of  raising  it  would  be  by 
an  application  to  the  Lord  Cban- 
cellor." 


Oct.  4th. 

One  of  sereral 
Joint-tenants 
may  ugn  a  war- 
rant of  distress, 
if  the  others  do 
not  forbid  him. 
If  they,  when 
applied  to,      « 
merely  decline 
to  act,  that  will 
not  prevent  him 
from  proceeding. 


Robinson  v.  Hoffman. 

Replevin. — ^Xhe  cognizance  relied  on  by  the  de- 
fendant, was  stated  in  the  plea  to  be  as  bailiff  of  Hen- 
ry M archant,  Samuel  Cullum,  and  Stephen  Cullum.  The 
warrant  authorizing  the  distress  was  signed  only  ''  Henry 
Marchant,  Landlord."  The  lease  under  which  the  plain- 
tiff held,  was  granted  by  the  three  persons  mentioned  in 
the  cognizance,  they  holduig  the  property  as  joint  tenants. 


Wilde,  Serjt.,  for  the  plaintiff,  contended,  that  the  ap- 
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pointment  by  Henry  Marchant  alone  did  not  constitute  the 
defendant  bailiff  of  the  three  persons*  as  mentioned  in  the     robinsok 
cognixance.    He  cited  Year  Book,  7  H.  4,  foL  34,  pi/ 1  •  «• 

HOFFUAN. 

StorkSi  Serjt*,  for  the  defendant. — ^Adoption  will  do  in 
the  case  of  joint-tenants.  If  one  joint-tenant  is  at  liberty 
to  make  the  distress  on  his  own  account,  he  may  also,  by 
himself,  appoint  a  bailiff;  but  adoption  is  not  necessary. 

FUh,  on  the  same  side,  referred  to  the  case  of  PuUen  r. 
Palmer  (a). 

Best,  C.  J.— I  think  it  will  be  better  to  reserve  the 
pomt  for  the  opinion  of  the  Court. 

Wilde,  Seijt.,  then  called  Mr.  Samuel  Cullum,  who  stat- 
ed, that  he  was  applied  to  to  sign  the  warrant  of  distress; 
but  he  declined  to  sign  it,  and  had  not  subsequently  re- 
cognized the  act  of  Mr.  Marchant.  He  stated,  that  the 
ground  of  his  not  signing  was,  because  he  understood  that 
the  rent  was  due  to  a  person  named  Willats. 

Best,  C.  J.— Upon  this  evidence,  I  shall  let  the  plain- 
tiff have  a  verdict,  subject  to  a  motion  for  a  nonsuit.  I 
think,  that,  in  general,  one  joint-tenant  may  distrain;  but 
where  he  is  distinctly  told  that  he  must  not  do  it,  that  puts 
an  end  to  his  authority,  and  distinguishes  the  case  from  that 
which  has  been  referred  to. 

Verdict  for  the  plaintiff. 

Wilde,  Serjt.,  and  PhUi,  for  the  plaintiff. 

Siorks,  Seijt.,  and  Fish,  for  the  defendant. 

[Attornies — Arrowimith,  and  Lane,] 

(a)  3  Salk.  207.  That  case  de-  distrain,  but  that  he  cannot  avow 
cides,  that  pne  joint-tenant  may     alone. 
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In  the  ensuuig  Michaelmas  Tenoy  a  rule  nisi  was  ob- 
tainedy  pursuant  to  the  leave  given.  The  case  of  Lee  y. 
Shepherd  {a) J  which  was  not  mentioned  at  Nisi  Prius,  was 
cited,  in  addition  to  that  of  PuUen  v.  Palmer. 

The  rule  came  on  to  be  argued  in  Easter  Term,  1828| 
and  was  then  made  absolute,  the  Court  saying  that,  as  the 
witness  Cullum  merely  declined  signing,  the  case  was  not 
distmguishable  in  principle  from  that  of  Lee  v.  Shep-' 
her(i{b). 


(a)  6  J.  B.  Moore,  297.  The  two 
points  decided  in  that  case  are, 
first,  that  one  of  several  co-heirs 
in  gavelkind,  may  distrun  for  rent 
due  to  himself  and  his  co-heirs, 
without  an  express  authority  from 
them  80  to  do;  and,  secondly,  that 
an  avowry  by  him  in  his  own  right, 
and  a  cognizance  as  the  bailiff  of 
the  others,  is  sufficient,  without 
averring  any  authority  from  them 
to  distrain. 

^6)  It  may  be  worthy  of  consi- 
deration, whether  the  inclination 


of  the  opinion  of  the  learned  Chief 
Justice  at  Nisi  Prius  is  not  the 
most  correct,  according  to  the  evi- 
dence of  Mr.  Cullum*  That  gen- 
tleman stated,  that  he  declined  to 
join  in  the  warrant,  because  he 
understood  that  the  rent  was  due 
to  another  person;  and  it  seems 
rather  difficult  to  say  that  such 
conduct  was  not  expressive  of  an 
opinion  that  the  distress  ought  not 
to  be  made  I  and  if  so,  then  in  sub- 
stance and  effect  it  amounted  to  a 
prohibitiop. 


Further  Adjourned  Sittings  in  London^  after  Tri- 
nity Te^-m,  1827. 

BBFORE  LORD  CHIEF  JUSTICE  BEST* 


0^1^  xuh.  PiNCHON  i;.  Chilcott. 

A  verbal  agree-  ASSUMPSIT  for  goods  sold,  with  the  money  counts, 
for  ^rpurch^  ^"^  *"  account  stated.— The  action  was  brought  to  reco- 

of  some  turnips 

growing  in  a  field.  After  the  purchaser  had  removed  the  principal  part,  the  seller  said  to  him,  "  You 
owe  me  3/.;"  to  which  he  replied,  "  1  will  send  it  before  I  draw  any  more  turnips,"  He  after- 
wards drew  all  the  turnips,  but  did  not  send  the  3/..- — Held,  that  it  was  recoverable  on  the  account 
BUted. 
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ver  the  sum  of  3/.,  being  the  balance  due  for  a  quantity  of  1B27. 
turnips  sold,  by  a  yerbal  contract,  while  they  were  in  the 
ground.  The  principal  part  of  the  tunups  had  been  re- 
mofed  by  die  defendant,  when  the  plaintiff  said  to  him, 
"  You  owe  me  3/."  The  defendant  replied,  "  I  will  send 
it  before  I  draw  any  more  turnips.*'  He  afterwards  drew 
tU^  remainder  of  the  turnips,  but  did  not  send  the  money. 
The  ground  had  been  measured  for  the  purposes  of  the 
agreement. 

Wilde,  Seijt.,  for  the  defendant,  contended,  that,  as  it 
appeared  that  the  turnips  were  sold  while  they  were  in  the 
ground,  and  were  drawn  by  the  defendant,  the  contract 
related  to  an  interest  in  the  soil,  and  could  not  be  made 
the  subject  of  an  action  for  goods  sold.  The  3/.  does  not 
appear  to  be  due  for  the  part  which  was  actually  delivered, 
but  for  that  part  which  was  remaining  in  the  ground.  It 
seems,  al^o,  that  the  ground  was  measured,  and  not  the  . 
turnips. 

Best,  C.  J. — ^What  do  you  say  to  the  account  stated? 

Wikkf  Serjt. — ^That  is  answered  by  the  nature  of  the 
thing — the  connection  with  the  soil.  The  agreement  re- 
lates to  an  interest  in  the  land. 

ChiHff,  for  the  plaintiff.— With  respect  to  the  SL,  it  is 
sppken  of  as  a  sum  actually  due,  and  that  must  be  taken  to 
be  for  the  part  which  had  been  delivered.  I  submit,  that 
this  is  quite  sufficient,  upon  the  account  stated* 

Best,  C.  J. — I  think  that  the  plaintiff  may  recover  up- 
on the  account  stated. 

Verdict  accordingly. 

Chitty,  for  the  plaintiff. 

Wilde,  Serjt.,  for  the  defendant. 

[Attonuc&— «Smt<A,  L.  9f  Co*,  and  Miller,'} 
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In  the  ensuing  Michaelmas  Term,  Wilde,  Serjt,  obtain- 
ed a  rule  nisi  for  setting  aside  the  verdict;  and  Jones, 
Serjt.j  afterwards  shewed  cause  against  it;  but  the  matter 
was  eventually  arranged  by  the  entry  of  a  stei  processus. 


See  the  case  of  Knowles  v.  ilfi- 
cheU,  13  Eliwt,  249,  \^icfa  deddes, 
that  an  admisnon  by  a  defendant 
that  a  certain  sum  H-as  a^eed  to 
be  paid  to  the  plaintiff  for  the  sale 
of  standing  trees,  made  after  the 


trees  had  been  felled  and  taken 
away  by  the  defendant,  wiU  sup- 
port a  count  on  an  account  stated, 
l)ut  not  a  count  for  goods  sold  and 
delivered. 


Oct.  nth. 

A  womaoi  who 
liTCt  in  a  state 
of  concubinage  < 
with  a  man,  and 
passes  as  his 
wife,  is  a  com- 
petent witness 
fi>r  him  in  an  ac- 
tion brought 
■gainst  him,  and 
b  not  under  the 
same  incapadty 
of  giving  evi- 
dence in  his  &• 
vour,  at  she 
would  be,  if  she 
were  really  his 
wife. 


Batthews  9.  Galindo. 

Assumpsit  on  a  bill  of  exchange.  Defence— Usury. 
The  witness,  who  was  called  to  prove  the  usury,  on  her 
cross-examination,  said,  that  she  lived  in  the  same  house 
with  the  defendant,  and  had  had  several  children  by  him* 

Best,  C.J* — I  shall  not  receive  the  evidence  of  this 
witness.  I  am  of  opinion,  that  she  ought  not  to  have  been 
called.  A  woman  living  with  a  man,  as  his  wife,  has  pre- 
cisely the  same  interest  as  if  she  were  his  wife.  In  the 
case  of  Campbell  v.  Twemlow  (a),  the  late  Lo^d  Chief  Ba- 


(a)  1  Price, 81.  Thiswasacase 
before  an  arbitrator,  in  which  he 
had  refused  the  evidence  of  a  wo- 
man similarly  circumstanced  with 
the  witness  in  the  present  case. 
The  instance  alluded  to  is  thus 
mentioned  in  page  83: — 

Richardt,  B . — I  remember  a  pro- 
secution tried  at  Chester,  before 
my  Lord  Ker^on,  in  1782,  at  a 
time  when  he  was  perhaps  in  tiie 
zenith  of  his  legal  knowledge, 
wherein  his  Lordship  sanctioned 


the  doctrine  of  the  inadmisability 
of  the  evidence  of  a  person  in  the 
situation  of  this  witness.  The 
prisoner,  in  that  case,  was  tried 
on  a  charge  of  forgery.  Being  a 
man  of  competent  education,  he 
addressed  the  Court  in  his  defence 
with  considenible  effect.  In  the 
course  of  his  speech,  he  frequent- 
ly alluded  to  a  woman,  who  then 
accompanied  him,  and  whom  he 
spoke  of  as  his  wife;  and  he  con- 
cluded by  offering  her  evidence  in 
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Ttm,  then  Mr.  Baron  BieAardg^  mentions  an  instance  in 
which  Lord  Kenyan  refused  to  admit  such  a  person  as  a 
witness  in  a  criminal  prosecution.  The  only  difficulty  is 
in  getting  at  the  fact*  I  doubt  whether  I  was  not  wrong 
in  allowing  the  question  to  be  asked  of  her  as  to  the  chil- 
dren; but  if  you  prove  it  by  any  other  witness,  I  will  not 
receive  her  evidence.  After  Lord  Kenyan  refused,  in  a 
case  of  life  and  death,  to  permit  a  woman,  livbg  with  a 
man  as  his  wife,  to  give  evidence  to  protect  his  life,  I 
diall  certainly  not  admit  her  as  a  witness  for  the  purpose  of 
protecting  his  property. 


2S9 

1827. 
Batthjbws 

V. 

Galimdo. 


A  person  was  then  called,  who  stated,  that  he  had  fre- 
quently seen  the  defendant  and  the  witness  walking  arm  in 
ann  together,  and  that,  on  one  occasion,  they  had  a  child 
with  them. 

Best,  C.  J.,  left  it  to  the  Jury  to  say,  whether  the  wit- 
ness was  in  the  situation  in  which  she  was  said  to  be;  and 
directed  them,  ifi^hey  thought  she  was,  to  find  a  verdict 

for  the  plaintiff. 

Verdict  for  the  plaintiff. 


WUde,  Serjt.,  and  • 


^,  for  the  plaintiff. 


E.  Lowes,  Serjt.,  for  the  defendant. 

[AttoniicB — Onkmrd,  and  Ritehin,] 


In  the  ensuing  Term,  £•  Lawes,  Serjt.,  obtained  a  rule 
swf,  for  a  new  trial ;  which  came  on  to  be  argued  in  Easter 


corroboration  of  some  facte  which 
he  had  stated.  When  the  objec- 
tioD  of  her  being  his  wife  was  tak- 
eoyhe  said^  that  they  were  not,  in 
fwXy  married :  but  his  Lordship 
would  not  permit  him  to  call  her, 
after  having  spoken  of,  and  re- 


presented her  as  his  wife.    And  he 
was  convicted  and  executed. 

The' case  was  determined  upon 
another  point;  and  the  Court  ab- 
stained from  giving  any  opinion 
on  the  question  of  the  admissibi- 
lity of  the  woman's  evidence. 
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Tenn,  ISSS,  when  Beatj  C.  J.,  admitted,  that  hisniliiig  at 
Nisi  Prius  was  wrong,  and  stated,  that  he  had  been  led 
mto  it  by  the  incorrect  decision  of  Lord  Kenyan  (a). 

The  rule  for  a  new  trial  was  therefore  made 
absolute  (i). 


(a)  Lord  Chief  Baron  Thorn- 
ion,  in  lus  judgment  in  Campbell 
V.  Twemlow,  said,  ''Every  thing, 
both  in  law  and  in  fact,  must,  in 
this  instance,  have  been  referred 
to  the  arbitrator.  He  has  adjudg- 
ed the  case;  and  he  has  dedded 
on  not  calling  this  woman,  who 
was  tendered  as  evidence  on  the 
part  of  the  plaintiff,"  &c.  "  It  was 
certainly  a  doubtful  question;  and 
the  case  alluded  to  by  my  Brother 
Rkhardi  shews,  that  the  course 
pursued  by  the  arbitrator  on  this 
occasion  has  been  sanctioned  by 
my  Lord  Kenyon^  whose  opinion 
must  ever  be  held  in  respect  and 
reverence," 


{b)  See  1  Moore  &Pbyne. 

In  the  case  of  Cundell  v.  Pratt, 
which  was  tried  the  same  day, 
Spankie,  Serjt.,  was  observing  on 
the  testimony  of  a  woman,  who 
had  been  called  as  a  witness,  aod 
saying  that  she  was  protected  by 
the  rules  of  law  from  answerio; 
such  questions  as  ought  disparsge 
her  character.  Bat,  C.  J.,  said, "  I, 
for  one,  till  I  hear  it  decided  hy 
the  House  of  Lords,  shall  not  go 
so  far.  I  shall  only  prevent  your 
asking  such  questions  as  may  sub- 
ject witnesses  to  a  prosecution  for 
crime,  but  aot  such  questions  » 
merely  tend  to  degrade  them  in 
their  character.'* 


Oct,  \6th. 


Crisdee  r.  Bolton. 


In  an  agree-       SpECIAL  ossumpsit— The  defendant  had  sold  to  the 

ment  for  the 

sale  of  a  public-  plaintiff  the  lease  and  good-will  &c.,  of  a  house  called  the 
gti^tedTthat  Blenheim  Tavern,  and  the  action  was  brought  to  recover 
!^i  bl^^J.^^  damages  for  a  breach  of  the  following  clause  in  the  agree- 

ed  in  carrying 
on  the  businen 

of  a  publican,  widdn  a  mile  from  the  house  he  had  parted  with,  "  under  the  peaal  som  of 
SOOA  the  same  to  be  recDverable  as  and  for  liqmidattd  damagis"  NotwitlistandiDg  ibis,  be 
opened  a  public-house,  about  three  quarters  of  a  mile  off.  No  evidence  of  actual  danosge 
was  given  by  the  plaintiff,  but  for  the  defendant  some  witnesses  stated  that  the  plaintiff  bad  ipokcn 
of  the  mjury  as  not  considerable.  It  was  held  at  NUi  PHms,  that  the  whole  sum  was  reoonnMe 
as  stipulated  damages,  but  left  to  the  Jury  to  state  what  was  the  actual  damage  The  Jury  found 
for  the  whole  sum,  and  the  Court  of  Common  Pleas  refused  to  grant  a  new  trial 
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ment  made  between  the  parties  on  the  subject  of  that 
sale.— 

**  And  it  is  fiiOy  agreed  by  the  above-named  parties, 
that  the  said  William  Bolton  shall  not,  either  directly  or 
indirectly,  take  or  be  in  any  way  concerned  in  carr]ring  on 
the  trade  of  a  licensed  victualling  house,  within  the  dis- 
tance of  one  mile  of  the  above  house,  during  the  time  the 
same  is  occupied  by  the  said  Jethro  Ciisdee,  or  any  part 
of  his  family,  under  the  penal  sum  of  fiOO/.,  the  same  to  be 
recovered  as  and  for  liquidated  damages.** 

It  appeared  that  the  defendant  had  taken  a  house  call- 
ed the  Montpelier,  about  three  quarters  of  a  mile  from  the 
Blenheim  Tavern.  No  evidence  was  given  on  the  part  of 
the  plaintiff,  of  the  actual  damage  sustained  by  him,  as 
he  sought  to  recover  the  whole  500A  But  on  the  part  of 
the  defendant,  some  evidence  was  ^ven  of  loose  conversa- 
tions* in  which  the  plaintiff  was  represented  to  have  spoken 
of  the  injury  as  not  considerable. 
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Wildef  Serjt,  for  the  defendant,  submitted,  that  the 
SOOL  was  not  to  be  considered  as  liquidated  damages, 
and  that  it  was  for  the  jury  to  say,  under  all  the  circum- 
stances, what  was  the  damage  which  the  plaintiff  had  ac- 
tually sustiuned.  In  the  case  of  Riley  v.  Janes  (a),  which 
may  appear  to  be  an  authority  against  me,  the  agreement 
is  different  from  the  present.  In  the  case  of  Davis  v. 
RhUon,  the  Ck>urt  remarked  upon  the  introduction  of  the 
word  **  penal.**  (a)    Lord  Tenterden  says,  "  whoever  fram- 


es) 8  J.  B.Moore, 244,  S.C.  1 
Bing.  302.  This  was  an  action  of 
<utumptii,  on  an  afpreement  for 
the  sale  of  the  lease  of  a  public- 
boose.  There  vma  a  clause  in  the 
Sfifreement,  that  law  expenses^  &c. 
should  be  pud  by  the  parties,  in 
equal  mmeties,  "  and  that  either 
of  them  not  fulfilling  all  and  every 


part,  the  party  not  fulfilling,'' 
should  '*  pay  unto  the  other,  tfie 
sum  of  500/./'  thereby  '*  settled 
and  fixed  as  liquidated  damages.** 
It  was  held  that  the  500/.  was  not 
a  mere  penalty  to  cover  the  actual 
damage,  but  a  sum  to  be  recovered 
on  any  breach  of  the  agreement, 
(a)  6  B.  &  G.  216.   The  words 
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ed  this  agreement,  does  not  appear  to  have  bad  any  reiy 
dear  idea  of  the  distinction  between  a  penalty  and  liqai* 
dated  damages ;  for  the  sum  of  500/.  is  described  hi  the 
same  sentence  as  a  penal  sum*  and  as  liquidated  damages* 
Now  both  expressions  cannot  be  satisfied.  We  must 
therefore  look  to  the  whole  of  the  agreement,  in  order  to 
ascertain  whether  the  600/.  was  intended  to  be  a  penalty 
or  liquidated  damages ;  and  considering  the  whole  agree- 
ment, we  think  it  was  clearly  intended  as  a  penalty  to  se- 
cure such  damages  as  the  party  injured  ought  to  re- 
ceive.**    He  also  cited  the  case  odUmdail  ▼•  Everest  {b). 

Best,  C.  J. — The  law  relative  to  liquidated  damages 
has  always  been  in  a  state  of  great  uncertainty.  This  has 
been  occasioned  by  Judges  endeavouring  to  make  better 
contracts  for  parties  than  they  have  made  for  themselves. 
I  think  that  the  parties  to  contracts,  from  knowing  exactly 
their  own  situations  and  objects,  can  better  appreciate  the 
consequences  of  their  failing  to  obtain  those  objects  than 
either  Judges  or  Juries.  Whether  a  contract  be  under 
seal  or  not,  if  it  clearly  states  what  shall  be  paid  by  the 
party  who  breaks  it  to  the  party  to  whose  prejudice  it  is 
broken,  the  verdict  in  an  action  for  the  breach  of  it  should 
be  for  the  stipulated  sum.  A  court  of  justice  has  no  more 
authority  to  put  a  different  construction  on  the  part  of  an 
instrument  ascertaining  the  amount  of  damages,  than  It 
has  to  decide  contrary  to  any  other  of  its  clauses.  Our 
office  is- to  ascertain  the  intent  of  the  parties,  and,  if  not 
contrary  to  law,  to  carry  their  intent  into  execution.    In 


in  that  case  were,  "  in  the  penal  case  Lord  Tenierdm  said,  that  m 
sum  of  5001 ,  to  be  recoverable  actions  on  agreements,  which  are 
for  breach  of  the  s«d  agreement,  not  under  seal,  wliatever  may  be 
in  any  Court  or  Courts  of  hiw,  as  the  expresdons  used  by  the  par- 
and  by  way  of  liqmdated  dam-     ties,  the  plaintiff  ou^t  to  recofer 

such  damages  as,  upon  a  view  of 


(&)  Vol.  2,  of  these  Reports,  p.      the  whole  case,  the  Jury  tbmk  fit 
677»'S  C  1  Moo.  &  Malk.  In  that      to  give,  and  no  more. 


Crisdeb 
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the  present  case  no  evidence  has  been  adduced  of  the 
amount  of  damage  sustained  by  the  plaintiff.  In  this,  and 
b  most  other  cases  of  this  sort,  it  would  be  impossible  to  v. 

give  such  evidence  as  would  enable  juries  to  do  complete      ^^^ton. 
justice.     TI|pe  claim  for  damages  must  depend  not  only  on 
things  which  have  been  done,  which  are  diflSeult  of  proof, 
but  on  what  may  be  done,  which  it  is  impossible  to  prove, 
on  the  value  of  the  customers  which  the  conduct  of  the 
vendor  of  the  lease  has  attached  to  him,  and  what  number 
his  future  conduct  in  the  house  that  he  has  taken,  is  likely 
to  draw  to  him.    We  can  have  no  safer  guide  to  go  by  in 
dedding  on  the  amount  of  compensation  for  breach  of 
contract  in  such  cases,  than  that  estimate  which  the  par- 
ties, each  knowing  all  the  circumstances  of  the  case,  and 
anxiously  taking  care  of  their  respective  interests,  have 
agreed  on.     I  cannot  subscribe  to  the  doctrine  attributed 
to  Lord  Tenierden,  in  Randall  v.  Everest.    If  it  be  doubt- 
fiil  from  the  terms  of  the  contract,  whether  the  parties 
mean  that  the  sum  mentioned  in  it  shall  be  a  penalty  or 
liquidated  damages,  then  I  should  incline  to  consider  the 
clause  as  creating  a  penalty,  and  not  giving  stipulated  da- 
mages.   So  if  but  one  sum  is  mentioned,  and  there  may 
be  several  breaches,  and  it  is  not  distinctly  stated  that  this 
sum  is  to  be  paid  on  each  breach,  I  should  hold,  as  the 
Court  held  in  Agttey  v.  Weldon  (a),  that  the  sum  men- 
tioned was  to  be  considered  only  as  a  penalty.     In  this 
case  the  sum  of  SOO/.  is  to  be  paid  for  the  doing  of  one 
thing  only,  viz.  setting  up  a  victualling  house  within  one 
inile  of  the  house  transferred  to  the  plaintiff.    It  is  called 
^ penal  sum,  and  I  will  admit  that  the  parties  considered 
it  as  something  more  than  compensation ;  but  they  have 
expressly  agreed  that  this  penal  sum  shall  be  recovered  as 
and  for  stipulated  damages.    When  the  defendant  has  so 
unequivocally  agreed,  that  if  be  ever  did  what  it  has  been 
proved  that  he  did,  he  would  pay  SOO/.,  what  right  has  he 
i^ov  to  say  that  the  verdict  against  him  ought  not  to  be  to 
this  amount?  The  verdict  must  therefore  be  taken  for  the 

(a)  2  Bos.  h  Pul.  346. 
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whole  sum ;  but  I  will  desire  the  Jury  to  say  what  damages 
they  think,  in  point  of  fact,  the  plaintiff  is  entitled  to;  and 
if  they  should  find  a  less  sum  than  500/.,  I  will  give  the 
defendant  leave  to  move  to  reduce  the  verdict  to  die  sum 
found  by  the  Juty« 

The  Jury  found  for  the  plaintiff. 
Damages — 5002. 

JoneSf  Serjt.,  and  Hutchinson^  for  the  plaintiff. 

Wilde^  Seijt.,  and  Steer,  for  the  defendant. 

[Attomies— Ao&tiuon  ^  Son^  aind  Etkitu^ 


In  the  ensuing  Michaelmas  Term,  Wilder  Serjt.,  ob- 
tained a  rule  msi,  for  a  new  trial,  which,  in  Easter  Term, 
1828,  was  discharged,  the  Lord  Chief  Justice  observing, 
that  it  was  left  to  the  Jury,  to  find  what  damages  they 
pleased,  and  he  could  not  say  that  they  were  excessive. 
So  that  the  opinion  given  at  Niei  Prius  was  not  consider- 
ed by  the  Court. 


Sittings  in  London,  after  MickaeJmae  Term,  1827. 

BEFOREl  MR.  JUSTICE  PARK, 

(Who  sat  for  the  Lord  Chief  Justice.) 


„     ^^.  Philpott  r.  J.  W.  Brtant. 

Nov.  SOM. 

It  is  not  necei-  ASSUMPSIT  on  a  bill  of  exchange,  dated  the  16th  of 

tiOT  i^«rthe  September,  1822,  at  six  months  after  date,  drawn  by  the 

drawet  of  •  bill  defendant  on  his  father  John  Bryant,  and  accepted  by  him 

payable  qfufr,  payable  at  No.  18,  Bishopsgate  Street.     The  plaintiff  was 

date,  to  aver  ac- 
ceptance or  no- 
tice of  refusal  to 

accept,  but  proof  of  presentment  for  payment  is  sufficient  If  a  bill  is  accepted  payable  at  a  particular 
place,  and  the  acceptor  dies  before  it  becomes  due,  it  is  sufBdent,  in  an  action  against  the  dnwer,  to 
prove  presentment  at  the  specified  place,  and  it  is  not  necessary  to  shew  presentment  at  the  house 
of  the  deceaied'f'representative. 
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the  holder.    The  declaration  stated,  that  the  bill  was  in 
due  manner  presented  to  the  drawee  for  pai/ment. 

A  notary's  clerk  proved,  that  he  presented  the  bill  for 
paymenig  at  No.  18,  Bishopsgate  Street,  and  it  appeared 
that  John  Bryant,  the  drawee,  died  about  a  fortnight  be- 
fore the  bill  became  due,  leaving  hb  widow  his  executrix. 

Curwood,  for  the  defendant,  objected  that  the  plaintiff 
could  not  recover,  as  he  had  merely  averred  and  proved  pre- 
sentment to  the  drawee  ybr  payment.  *  To  make  the  drawer 
liable,  there  must  be  default  oiv  the  part  of  the  acceptor; 
and  if  the  drawee  has  not  been  required  to  accept,  he 
cannot  be  guilty  of  default;  in  neglecting  to  pay. 

Park,  J. — I  am  clearly  of  opinion,  that  what  has  been 
done  is  suflScient.  I  should  destroy  half  the  trade  of  the 
city  of  London,  if  I  were  to  hold,  that  bills  made  payable 
80  many  days  after  date,  must  be  presented  for  acceptance 
as  well  as  for  payment.  If  they  are  made  payable  after 
iighi  it  will  be  otherwise. 

Curwood,  then  submitted,  that  the.  drawee  being  dead 
before  the  bill  became  due,  the  plaintiff  was  bound  to 
prove  presentment  at  the  house  of  the  executrix,  because 
she  might  not  be  conusant  of  the  existence  of  aiiy  such 
bill. 

Park,  J. — ^No.  I  think  not.  It  is  presented  where  it 
is  made  payable,  and  I  am  of  opinion  that  that  i^  sufficient. 

Verdict  for  the  plaintiff,  subject  to  a  motion 
on  another  point. 

fVilde,  Seijt.,  and  Thesigers  for  the  plaintiff. 
Curwoodf  for  the  defendant. 

[Attornies — A.  Clarke^  and  Eicke.'] 
VOL.  III.  s 
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Adjourned  Sittings  at  Westminster,  ctfter  Michael- 
ma^  Term,  1827. 

BEFORE  MR.  JUSTICE  BURROUGH. 


Dec,  Aik.  Allison  v.  Haydon. 

Admission  is  m  ASSUMPSIT.— The  plaintiff  was  a  membet  of  the  Roy- 

Roymi  College  al  College  of  Surgeonsy  but  had.  not  been  in  practice  as  an 

d^"Sre"oUtie  apoA^c^ry,  before  1815,  nor  had  been  licensed  to  prac- 

m  man,  since  tiw  tise  by  the  Apothecaries'  Company.    The  charges  were 

c.  194,  to  charge  made  for  medicmes  furnished,  and  attendances  given  in 

IdrnT^lSlId  by  *®  **P«  of  calls  on  the  defendant,  who  had  the  typhus 

him  while  at-  fever,  and  whose  house  was  three  miles  distant  from  that 

tending  a  patient 

suffering  under  of  the  plaintiff.     The  whole  of  the  demand  had  been  paid 

^uTaiwgeon  ^1*^. ^^  exccptiou  of  4/.  14*.    After  the  action  had  been 

^didSrS-^'"'  commenced,  the  defendant  offered  to  pay  the  bahmce,  but 

ministered  in  a  objected  to  paying  any  costs. 

surgical  case, 
where  the  medi- 

«t*a^d'"Si.  ^'  Lawes,  Serjt.,  for  the  defendant,  submitted,  that 
Thf  ^''of  hit"'  ™^^  *®  Jttatute  55  Geo.  S,  c.  19*  (cr),  the  plaintiff  not 
duty  as  a  sur-     being  an  apothecary  was  not  in  a  situation  to  recover. 

geon. 

Taddy,  Serjt.,  contra,  contended,  that  as  he  was  a 
surgeon,  and  licensed  to  practise  as  a  surgeon,  he  was  en- 
titled to  a  verdict. 

BuRROUOH,  J.,  was  of  opinion,  that  the  words  of  the 
statute  were  clear  against  the  plaintiff,  and  that  he  must 

(a)  S.  21 ,  which  enacts,  that  no  fore  Auc^t  1 8 1 6,  or  has  *'  obtaio- 

apothecary  shall  be  allowed  to  re-  ed  a  certificate*'  to  practise,  from 

cover  "  any  ehartjts  claimed   by  the  Master^  Wardens  &c.  of  the 

him/'  unless  he  proves  on  the  Apothecaries*  Company, 
trial  that  he  was  in  practice  be- 
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therefore  be  nonsuited*    He  bowoTer  gave  permission  for 
a  motion  to  set  aside  the  nonsuit. 


Taddy,  Set}U,  and  Talfourd,  for  the  plaintiff. 
£•  Lowes,  Serjt.,  for  the  defendant. 

[Attornies— SoflbeH  and  Wright.'] 


247 


1827. 


Allison 

V, 

Hatdon. 


hi  the  ensuing  Michaelmas  Term,  TcuUiff  Serjt.,  ob- 
tained a  rule  nisi  for  setting  aside  the  nonsuit,  which,  in 
Easter  Term,  1828,  came  on  to  be  argued. 

E.  LaweSf  Serjt.,  shewed  cause,  and  contended,  that 
the  21st  section  of  the  55  Qeo.  3,  c.  194,  was  decisive 
upon  the  subject,  and  that  it  was  not  controlled  by  the 
SSdi  or  S9th  sections  of  the  same  statute  (^i).  He  also 
contended,  that  a  case  of  typhus  fever  was  not  a  case 
which  came  regularly  within  the  province  of  a  surgeon, 
which  was  stated  in  the  dictionaries  to  be  confined  to  man- 
ual operations. 


(•)  S.28,  provides,  that  nothing 
io  the  act  shall  eltend  to  affect 
the  busmess   of  a  diymist  and 

*«rgi«t- 

S.  29,  18  as  follows:— '< That 
nothmg  in  this  act  contuned  shall 
cxtesd  or  be  construed  to  extend 
to  lessen,  prejudice,  or  defeat,  or 
io  any  wise  to  interfere  with  any 
of  tltt  rights,  antborities,  privile- 
ges, ind  immonities  heretofore 
retted  in,  and  exercised  and  en- 
joyed by,  ttther  of  the  two  Uni- 
▼enities  of  Oxford  or  Cambridge^ 
the  Royal  College  of  Physicians, 
the  Royal  College  of  Surgeons, 
or  the  said  Society  of  Apotheca- 
ry respectively,  other  than  and 


except  such  as  shall  or  may  have 
been  altered,  variedi  or  amended, 
in  and  by  this  act>  or  of  any  per- 
son or  persons  practising  as  an 
apothecary  previously  to  the  Ist 
day  of  August,  1815;  but  the  said 
Universities,  Royal  Colleges,  and 
the  said  Society,  and  all  such  per- 
sons or  persoti  shall  have,  use, 
exercise,  and  enjoy  all  such  rights, 
auChoritieSi  privileges,  and  immu- . 
nities,  save  and  except  as  afore- 
said, in  as  full,  ample,  and  bene- 
ficial a  manner,  to  all  intents,  and 
purposes,  as  they  might  have  done 
before  the  passing  of  this  act,  and 
in  case  the  same  had  never  been 
passed-^ 


s2 


Haydon. 
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Taddy,  Serjt,  in  support   of  the.rule.~The    89th 
.    '^  ^  '    section  excepts  the  College  of  Surgeons  from  the  opera- 
V.  tion  of  the  act     The  business  of  an  apothecary  is  to  sell 

drugs  and  medicines,  and  not  to  attend  people  when  they 
are  ill.  The  balance  is  claimed  for  attendances^  and  not 
for  medicine.  All  the  medicine  has  been  paid  for.  The 
sttute  intends  that  the  superior  degree  of  a  surgeon 
shall  be  subject  to  the  College  of  Surgeons,  and  the  infer- 
ior degree  of  an  apothecary  to  the  control  of  the  Apothe- 
caries* Company,  but  it  was  never  intended  diat  a  regularly 
qualified  surgeon  should  not  be  allowed  to  act  both  as  a 
surgeon  and  apothecary*  It  has  been  said  from  the  Bench, 
that  an.  apothecary  cannot  charge  for  attendances.  The 
question  is,  does  the  word  apothecary  in  the  act  of  Parlia- 
ment, apply  to  a  surgeon  who  furnishes  medicines.  It 
would  be  subjecting  surgeons  to  a  very  degrading  neces- 
sity, if  they  were  required  to  undergo  an  examination  at 
Apothecaries'  Hall.  An  apothecary  is  a  person  selling 
medicines  generally  without  attendances,  not  a  person  who 
merely  supplies  them  in  the  particular  cases  which  he  at- 
tends. 

Park,  J. — I  take  it  that  an  apothecary  is  not  merely  to 
make  up  medicines,  he  is  to  have  a  certain  portion  of  com- 
petent skill  for  the  administering  of  them.  There  are  four 
degrees  in  the  medical  profession,  physicians,  surgeons, 
apothecaries,  and  chymists  and  druggists. 

Gaselee,  J. — May  not  the  exception  in  the  statute  be 
complied  with  by  applying  it  only  to  matters  ancillary  to 
surgical  practice.  There  may  be  some  small  medicines 
necessary  in  the  case  of  a  manual  operation,  which  a  sur- 
geon would  be  justified  in  administering. 

Best,  C.  J. — I  have  a  great  respect  for  the  medical 
profession,  and  should  be  sorry  to  lay  down  any  rule  which 
had  a  tendency  to  injure  any  branch  of  it.    In  my  opinion, 


Hatoon. 
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we  best  consult  the  honour  of  this  profession,  and,  what  is 
of  higher  importance,  we  secure  the  health  of  the  people,  a^lison 
by  strictly  enforcing  the  laws  which  provide,  that  those  who  ^^  v. 
practise  any  branch  of  this  art,  should  be  regularly  edu- 
cated in  that  branch.  I  cannot  agree  with  my  Brother 
.  Taddy,  that  the  Legislature  mtended  to  give  to  surgeons, 
on  account  of  their  superiority  to  apothecaries,  the  privi- 
legd  of  practising  in  physic  as  well  as  surgery,  nor  can  I 
accede  to  the  statement  of  my  Brother  Lowes,  that  the 
business  of  a  surgeon  is  confined  to  manual  operations* 
The  exception  in  this  statute,  which,  it  has  been  insisted, 
authorizes  surgeons  to  practise  physic,  only  allows  them 
to  administer  medicines  in  surgical  cases.  For  some  dis- 
orders, relief  is  sought  from  medicine,  for  others,  from  to- 
pical applications.  A  different  education  is  necessary  to 
prepare  men  to  undertake  the  cure  of  either  of  these  dif- 
ferent desciiptions  of  complaints.  To  attain  a  proper  pro- 
ficiency in  either  branch,  requires  undivided  attention. 
The  first  description  belongs  to  the  physician  and  apothe- 
cary, the  second  to  the  surgeon.  Th^  professors  of  each 
branch  of  medicine  must  sometimes  go  beyond  their  pro- 
per limits.  It  may  be  necessary  for  the  apothecary  to  use 
the  lancet,  and  the  surgeon  to  administer  medicines,  either 
to  prevent  the  necessity  of  an  operation,  to  prepare  the 
patient  for  it  if  necessary,  or  to  recover  him  from  its  effects 
if  performed.  In  these  cases,  the  apothecary  cannot  be 
considered  as  infringing  the  laws  made  for  the  regulation 
and  protection  of  surgeons,  or  the  surgeon  such  as  relate 
to  the  apothecary.  The  exception  relied  on  by  the  plain- 
tiff^s  counsel,  was  introduced  into  this  act  to  protect  sur- 
geons in  such  cases,  and  in  such  cases  only.  In  some 
neighbourhoods,  there  is  not  sufficient  business  to  sup- 
port both  a  surgeon  and  an  apothecary.  The  same  per^ 
son  must,  in  such  places,  act  in  both  characters ;  and  from 
the  necessity  of  the  case,  patients  must  be  satisfied  with 
the  skill  and  knowledge  in  each,  which  such  a  practitioner 
can  acquire.    In  these  cases  the  practitioner  must  be  edu- 
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cated  as  a  surgeon,  and  as  an  apothecary,  and  before  he 
is  permitted  to  practise,  he  must  obtain  certificates  of  hb 
competency  from  the  proper  authorities  in  each  profes- 
sion. The  plaintiff  has  no  license  from  the  Apothecaries* 
Company  to  practise  as  an  apothecary.  The  makdy 
he  undertook  the  cure  of  was«  a  typhus  fever,  which 
is  not  a  disease  that  belongs  to  the  surgeon's  branch  of  me- 
dicine, and  he  cannot  therefore  recover  for  his  attendances 
on  a  patient  suffering  under  it* 

Park,  J. — It  appears  to  be  the*  object  of  the  Act  of 
Parliament  to  keep  the  practice  of  an  apothecary  distinct 
from  any  other.  The  title  of  the  act  is  "  An  Act  for  bet- 
ter regulating  the  practice  of  Apothecaries  throughout 
England  and  Wales."*  A  chymist  could  not  recover  for 
advice  and  administering  medicine.  It  appears  to  me  that 
this  plaintiff,  being  only  a  surgeon,  was  called  in  to  act  as 
an  apothecary,  and  is  not  in  a  situation  to  recover. 

BuRRouoH,  J.,  concurred* 

Oaseles,  J.-^I  believe  that  in  point  of  fact,  when  per- 
sons act  in  the  capadty  of  both  surgeon  and  apothecary, 
they  are  examined  both  ist  Surgeons'  and  Apothecaries* 
Hall. 

Rule  discharged. 


Die,  Sik  DOBREB  9.  EaSTWOOD. 

^^^fihJ^^  Assumpsit  on  a  Wll  of  exchange  for  100/.  drawn  by 

honour  of  a  biu,    the  defendant,  and  indorsed  by  him  to  Lawford,  by  Law- 
is  put  into  th« 
two-penny  potl- 

oiBce,  in  time  to  bo  deliTcred  on  the  proper  day,  in  the  ordinary  course  of  business,  bot,  frtm  some 
delay  in  the  oflice,  does  no^  reach  its  destinadon  till  afterwards,  such  delay  in  the  office  will  not 
prejudice  the  parly  by  whom  the  notice  was  giwn. 

If  there  are  several  indorsers  of  a  Ull,  and  the  last  indorsee  and  holder  resorts  in  the  fint  Instance 
to  the  first  of  such  indorsers,  he  is  not  entitled  to  as  many  days  as  there  are  indoisers  to  gi^e  notiee 
of  dishonour  in,  but  must  give  it  witUn  the  same  time  as  he  would  have  been  obliged  lo  do  it  io, 
if  he  had  resorted  at  fint  to  his  own  immediate  indorser. 
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fold  to  Pope,  by  Pope  to  Parker,  and  by  Parker  to  the 
plaintiff!  According  to  the  evidence  at  the  trial,  it  ap« 
peared,  that  the  bill  became  due  and  was  dishonoured  on 
the  S7th  October,  1886.  A  witness  proved,  that  on  the 
28th«  which  was  a  Saturdayi  he  put,  on  the  part  of*  the 
I^aiiitiflr,  a  notice  of  the  dkhonour  in  the  two-penny  post, 
in  Bemers  Street,  Oxford  Street,  directed  to  the  drfettd^ 
ami,  at  Belvidere  Wharf,  on  the  Lambeth  side  of  West- 
minster Bridge.  He  stated  that  be  pot  it  in  the  pest 
about  6  or  6  o^cloek  in  the  evening.  One  of  the  post 
marks  on  the  letter  was  of  tiie  date  of  die  30th. 
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WUde,  Serjt.,  for  the  defendant,  contended  that  the 
notice  was  not  sufficient.  It  ought  to  have  been  so  given 
as  to  reach  the  party  to  whom  it  was  addressed,  on  the 
28t]i,  and  the  post  maik  of  the  80th  shews,  that  it  was 
not  delivered  till  that  day.  The  principle  is  this,  that  a 
party  in  a  case  like  the  present,  where  the  residence  of  the 
drawer  is  so  near,  may  either  send  a  special  messenger,  or 
use  the  two-penny  post,  but  if  he  chooses  to  use  the  post 
instead  of  the  special  messenger,  he  must  take  care  so  to 
use  it,  that  the  party  to  whom  he  is  sending  may  not  be 
dekyed  by  it.  He  cited  Swuth  v.  MuUeU{a\  and  Latosom 
and  Another  v.  Sherwood  (b). 


BuRROooH,  J. — Supposing  the  letter  to  have  been  put 
into  the  post  on  the  28th,  early  enough  to  be  delivered  on 
that  day  in  the  ordinary  course  of  business,  but  that  from 
\  delay  in  the  <^ce  it  was  not  delivered  till  the  SOth, 


(a)  2  Camp.  208.  That  was  an 
action  by  the  fsurth  against  the 
first  indonee  of  a  bill,  all  the 
parties  Hred  in  lioodon;  the  plais^ 
tiff  reenred  notice  of  dishonour 
•n  the  ^Otb,  and  ga?e  notice  to 
his  immediate   indoner  on  thf 


21st,  by  a  two-penny  post  letter, 
which  was  pat  in  so  late  in  the 
evenings,  that  it  was  not  delivered 
till  the  22nd,  and  it  was  held  that 
the  notice  was  not  suficient. 
(5)lS.urk.314. 
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I  apprehend  that  the  &ult  of  the  pcfst-offioe  is  not  to  pre- 
judice the  plaintiff. 

WUde,  Serjt. — It  is  to  he  presumed,  that  the  post-offioe 
does  its  duty  regularly,  as  a  public  office,  and  it  is  upoa 
this  supposition  that  the  sending  a  letter  by  the  post  is 
evidence  of  notice  at  all. 


%E.  LaweSf  Serjt,  and  Curwood,  for  the  plaintiff. — ^The 
notice  was  clearly  in  time  on  the  SOth.  The  defendant 
was  fourth  indorsee,  reckoning  from  the  plaintiff  the  hold* 
er.  All  the  plaintiff  was  bound  to  do  was  to  give  notice 
to  his  immediate  indorser  on  the  next  day  after  the  dis- 
honour, but  not  to  the  defendant  who  stood  four  off  from 
him.  He  was  entitled  to  time  for  inquiring  as  to  the  re- 
sidence of  a  person  who  was  not  his  immediate  indorser. 
They  cited  Scott  y.  Lifford{a)., 

WUde,  Seijt— The  case  of  Scott  y.  Lifford  is  mention- 
ed in  the  case  I  cited,  and  ruled  not  to  apply. 

The  witness  was  then  called  up  again,  and  sud  that  he 
put  the  letter  into  the  post-office  bqfore  5  o^dock. 

BuRROUGH,  J. — ^I  will  leave  it  to  the  Jury  to  say  whe- 
ther the  letter  was  put  in  early  enough  to  reach  the  de- 
fiendant  on  the  28th. 

.     Wilde,  Sei}t.,  then  addressed  the  Jury.— If  the  holder 
of  a  bill  applies  to  his  immediate  indorser,  that  immediate 


(a)  1  Camp.  246.  This  case^ 
inter  alia,  decided,  tbat  where  a 
bill  of  exchange,  all  the  parties  to 
which  resided  in  the  same  town, 
became  due  on  the  4th,  when  it 
was  presented  for  payment  by  the 
payee's  bankers,  and  returned  to 


Urn  dishonoured  on  the5tfa,  a  let- 
ter sent  by  him  to  the  drawer  on 
the  Sth,  giving  notice  of  the  dis- 
honour, was  in  time.  This  point 
was  confirmed  in  banc.  See  9 
East,  347. 
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indoraer  has  a  day  to  give  notice  to  his  immediate  indorser, 
but  if  the  holder  chooses^  in  the  first  instance^  to  apply  to 
the  drawer,  he  is  not  to  have  as  many  days  as  there  are  in- 
dorsers,  to  give  his  notice  in,  but  must  give  it  within  one 
day,  aa  he  would  have  been  obliged  to  do,  if  he  had  appli* 
ed  to  his  immediate  indorser.  The  law  presumes  that  all 
public  offices  discharge  their  duty  properly,  in  the  ab- 
sence of  proof  to  the  contrary*  And  it  is  so  with  respect 
to  the  post-office.  The  plaintiff  is  bound  to  prove  that 
the  letter  was  put  in  at  such  a  time  as  would  cause  it,  in 
the  regular  course  of  business,  to  be  delivered  on  the  28th. 
Bat  the  post-mark  shews  that  it  was  in  ike  t^Sce,  at 
some  part  of  the  day  on  the  30th.  What  ground  b  there 
tor  supposing  that  the  post-office  did  not  do  its  duty  in 
this  particular  instance?.  I  submit  that,  under  all  these  cir- 
cumstances, the  defendant  is  clearly  entitled  to  a  ver- 
dict. 

BuRRouoH,  J.— The  holder  of  a  bill  may,  when  it  has 
been  dishonoured,  either  resort  to  his  immediate  indorser, 
and  then  he  must  give  him  notice  within  the  proper  time, 
or  he  may  resort  to  the  drawer,  and  then  he  must  give 
him  notice  within  the  same  time.  It  is  not  that  the  holder 
of  the  bill  has  as  many  days  as  there  are  indorsees,  but 
that  each  indorser  has  his  own  day  (a).  If  the  letter  was 
put  into  the  post-office  at  such  an  hour  on  the  S8th  as 
that  it  could  be  delivered  in  the  course  of  that  day,  then 
the  notice  will  be  sufficient,  otherwbe  it  will  not. 

His  Lordship  then  left  the  question  to  the  Jury,  who 
stated  it  as  their  opinion,  that,  if  the  letter  was.  put  m  on 

(•)  In  Marsh  v.  Maxwell^  men-  or  indoner  receives  notice  in  si 

tiooed  in  a  note  in  page  210,  of  many  days  as  there  are  subsequent 

2  Camp.  Lord  Elienborough  held,  indorsees,  unless  it  is  shewn  that 

that,  upon  the  dishonour  of  a  hiU,  each  indorsee  ga^e  notice  \Wthin 

it  knot  enough  that  the  drawer  a  day  after  recdving  it. 
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the  28th,  it  was  not  put  in  in  time  to  reach  the  defendant 

^[^^[^      that  night,  and  found  their 

V-  Verdict  for  the  defendant 

Eastwooik 

E.  Lowes,  Serjt,  and  Curufood,  for  the  plaintiff. 
.    Wilde,  and  Andrews,  Serjts.,  for  the  defendant. 
[Attonieft— fft^,  and  Begpn  ff  Sm.] 


In  the  ensuing  Hilary  Term,  E.  Lowes,  Serjti  applied 
to  set  aside  the  verdict,  and  the  Court  granted  a  rule,  which, 
on  another  point  dbtinct  from  tliose  decided  at  Nisi  Prims, 
was  made  absolute  for  a  new  trial* 


Dee.  15M.  Radburn  9«  MoRRis  and  Another. 

In  an  action  of  TrOVER  for  a  barge  called  the  Thomas.    The  plam- 

troTer,  for  a  ^  ^ 

barg«,  brought    tiff's  title  rested  on  a  purchase  from  a  person  named  Bock- 

asainst  barn  rw% 

boiidfrt,  who  man.  To  prove  the  payment  of  part  of  the  purchase-mo- 
a  ^eni^^named  ^^^7'  ^  receipt  by  Buckman  for  it  was  put  in,  and  his  hand- 
J^^»  ^^^      writing  pvoved  by  the  attesting  witness. 

their  custody 
lor  rnairtt  and 

who  made  tide  Bompos,  Scrjt.,  for  the  defendant. — As  against  third 
XiM  from^  persons  the  receipt  is  not  evidence.  It  is  a  mere  declara- 
ESkSia^^iJho   **^  of  Buckman  at  the  time,  and  he  ought  to  be  called  as 

was  alleged  by     a  witnCSl. 

the  phuntiff  to 
have  previously 

wid  10  him.—        BuRROUOH,  J.,  was  of  opinion,  that  the  receipl  was  ad- 

eaUedasawit-    missible. 

ness  on  the  part 

of  the  defendants:— Held,  that  a  celeafe  from  WiisoQ  was  toMent  to  fvndtr  Un 

that  a  release  from  the  defendants  was  unnecessary. 


MICHAELMAS  TERM,  8  OEO,  IV. 

The  defendants  were  barge  builders,  and  claimed  the 
barge  under  a  person  named  Wikon,  who  was  alleged  to 
have  subsequently  bought  of  Buckman  (the  barge  having 
been  allowed  by  Radburn  to  remain  in  bis  possession),  and 
who  had  put  it  into  their  custody  for  repairs. 

BatKpaSt  Serjt.,  for  the  defendants,  called  Buckman  as 
a  witness,  for  the  purpose  of  supporting  their  daim  to  the 
barge. 

Wilde,  Serjt.,  for  the  plaintiff,  objected  to  him  as  incom- 
petent 

Baapas,  Serjt.,  referred  to  Nix  v.  Cutting  (a),  and 
Ward  T.  WiUinsom  (&),  and  he  contended  that  the  witness 
stood  indi0erent,  as  he  would  be  liable  oyer  to  the  plain- 
tiff, if  the  defendants  succeeded,  and  to  the  defendants,  if 
the  plaintiff  should  have  a  verdict.. 

Wilde,  Serjt. — The  witness  is  called  to  impeach  the  sale 
to  the  plaintiff.  If  there  should  be  a  verdict  against  the 
defendants,  then  this  record  would  be  evidence  against 
him,  in  an  action  by  the  defendants,  of  the  amount  reco- 
vered; as  in  the  instance  of  servants  and  masters  in  cases 
of  negligence.  It  would  not  be  evidence  of  the  circum- 
stances but  of  the  amount  of  the  verdict.  Bland  v.  Ains- 
ley  (c).    The  plaintiff  says  the  witness  sold  the  barge  to 

(«}  4  Taunt.  18.   That  case  de-  action  to  be  brought  by  the  plain- 

ddes  that  in  trover  for  a  horee,  a  tiff  against  him. 

witnese  is  competent  to  prove  that  {b)  4  B.  &  A.  410.    In  trover 

the  plaintiff  agreed  that  he  (the  ^  by  A.  against  B.,  G.  is  a  compe- 

nitaess)  should  take  the  horse  as '  tent  witness  to  prove  property  in 

a  security,  and  sell  it,  if  the  plain-  himself. 

tiff  did  not  pay  him  by  a  certain  (c)  2  N.  R.  331.  That  case  de- 
day,  and  in  consequence  of  wluch  cides,  that  in  an  action  of  trespass 
he  did  sell  it  to  the  defendant;  be-  against  the  sheriff,  for  taking  the 
cause  the  venfict  obtuned  on  Ms  goods  of  A.  in  exsctttion  for  the 
eridence  will  not  avi^l  him  in  any  debt  of  B.,  where  the  <{ue«tion  is* 
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him.  The  defendants  say^  be  did  not.  Suppose  the 
plaintiff  fails  in  his  action,  the  verdict  will  prove  nothing 
for  him:  it  will  not  be  evidence  against  the  witness.  But 
it  will  be  evidence  for  the  defendants  if  the  plaintiff  should 
recover. 

BuRROuoHi  J. — This  man  has  sold  what  was  said  to  be 
his  own  property  to  the  plaintiff,  and  now  he  has  come  to 
say  that  it  was  not  his  property.  I  am  clearly  of  opinion 
that  he  c&nnot  be  received  to  give  the  evidence  proposed. 
It  seems  to  me  quite  dear,  that,  in  the  event  of  the  verdict 
being  for  the  plaintiff,  the  record  would  be  evidence  of  the 
amount  of  the  damages  recovered. 

A  joint  and  several  release  to  Buckman  by  Wilson,  and 
the  defendants,  was  then  tendered  by  Bampas,  Serjt.:  it 
contained  only  one  stamp. 

Wilde,  Serjt.,  objected  that  it  was  not  sufficient,  as  Ae 
different  parties  had  distinct  interests.. 

BuRROUGH,  J. — As  far  as  we  can  see  now,  these  parties 
have  distinct  interests,  which  it  will  require  separate  deeds 
to  release. 

Bompas,  Serjt. — Where  the  release  applies  to  one  and 
the  same  transaction,  though  it  is  by  different  persons,  one 
stamp  is  sufficient.  This  is  one  transaction  alone,  and 
the  release  applies  to  it.  The  case  of  creditors,  where  it 
is  admitted  that  one  general  release  will  do,  is  in  point  in 
the  present  case. 

Wilde,  Sferjt. — This  is  a  general  release  of  all  daims  by 
the  particular  parties  respectively,  and  is  not  in  respect  of 
any  thing  which  shews  a  community  of  interest.     In  the 

whether  the  gopds  had  been  pre-     B.  is  not  a  competent  witness  to 
liously  agdgned  by  B.  to  A.  or  not  i      disprove  the  assignment  tp  A. 
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case  of  creditors^  the  mutuality  of  the  release  creating  the 
consideration  makes  the  distinction* 

The  witness  was  then  rejected,  and  other  evidence  was 
giTCBt  but  in  the  progress  of  the  case>  another  release  was 
tendered,  which  was  executed  by  Morris  only,  (the  other 
defendant  not  being  then  present).  This,  it  was  contended, 
woold  operate  as  a  release  by  both,  they  being  in  partner- 
ship* 

Wilde,  Seijt. — ^Tort  feazers  cannot  claim  contribution. 
The  defendant,  who  has  not  signed,  may  have  execution  le- 
vied individually  on  him,  and  he  must  therefore  individu- 
ally release  to  the  witness. 

BuRROUGH,  J.,  thought  that  the  release  would  not  do. 

A  separate  release  by  Wilson  was  also  put  in,  but  ob- 
jected to  as  not  sufficient,  and  the  objection  allowed. 
The  case  went  on,  and  terminated  eventually  in  a 

Verdict  for  the  plaintiff. 

FFi/cfe,  Serjt,  and  Ryland,  for  the  plaintiff. 

Bompas,  Serjt.,  for  the  defendant. 

[AttornieB —  B.  Lewis^  and  Riiaut,] 


In  the  ensuing  Hilary  Term,  a  rule  nisi  for  a  new  trial 
was  obtained,  on  the  ground  that  the  witness  ought  to 
have  been  received.  This  rule  came  on  to  be  argued  in 
Easter  Term. 

In  shewing  cause  against  it,  it  was  contended  that  the 
witness  was  not  indifferent,  as  he  had  a  stronger  interest 
in  the  success  of  the  defendants,  than  in  that  of  the  plain- 


Radburk 

V. 

Morris. 
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t!fF»  because^  if  the  plaintiff  succeeded,  the  defendants 
might  recover  against  Wilson,  the  ralue  of  the  barge  and 
the  costs  of  one  action ;  and  Wilson  could  recover  against 
the  witness,  the  value  of  the  barge  and  the  costs  of  two 
actions;  whereas,  on  the  contrary,  if  the  defendants  suc- 
ceeded, the  witness  would  only  be  liable  to  the  plaintiff 
for  the  value  of  the  barge.  The  cases  of  Adamsan  v.  t/br- 
vis  (a),  Piesley  v.  V&n  Eseh{b),  and  James  v.  Hatfield (c), 
were  cited.  The  objections  made  at  Nisi  Prius^  to  the  re* 
leases,  were  also  repeated. 

In  support  of  the  rule  it  was  argued,  that  the  interest  of 
the  witness,  if  any,  was  too  remote  to  render  him  incompe* 
tent,  and  therefore  there  was  no  necessity  for  any  release 
at  all.  The  cases  of  Abrahams  v.  Bunn  {d\  and  Carter  v. 
Pierce  (e),  were  relied  on. 

The  Court  did  not  positively  decide  whether  any  release 
was  necessary,  but  they  were  clearly  of  opinion,  that  as 
Wilson  was  the  only  person  who  could  sue  the  witness,  in 
the  event  of  the  plaintiff's  having  a  verdict,  the  release 
from  him  was  quite  sufficient,  and  ^  any  release  from  the 
defendants  was  altogether  unnecessary.  Therefore  the 
rule  for  a  new  trial  was  made 

Absolute. 

(41)  4  Bing.  66.  (d)  4  Burr.  2254. 

(6)  2  Esp.  606.  («)  1  T.  R.  164. 

(r)  lStr.548. 
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Ae^oitrned  Sittings  in  London,  after  Michaehuu 
Term,  1827. 

BEFORE  MB.  JUSTICE  GASELEE. 


Robertson  r.  Macdouoall. 
Libel. — ^The  declaration  stated,  that  before  the  time  |„ 


Dec.  2Ut. 

an  action  for 


&c.,  the  defendant  made  his  certain  bond  &c.,  by  which  « ii.^i*  contain* 

he  became  bound  to  the  plaintiff  and  another,  in  1000/.|  paper,  circuiat- 

and  that  the  plaintiff  being  desirous  of  selling  his  interest  ^m,  mvioui 

in  it,  caused  it  to  be  put  up  to  auction  by  one  C.  L.  Hog-  *^JJ*®  ^®  ^*J 

gart,  yet  the  defendant  well  knowing,  &c.,  and  contriving  given  bythede- 

to  injure,  &c.,  and  to  cause  it  to  be  suspected,  that  the  plaintiff  as  a 

pUuntiff  had  been  guilty  of  misconduct,  &c.,  and  that  he  J||JJ^^f*^V^ 

had  no  interest  in  the  bond,  and  that  nothing  was  due  on  ^^^^^ ''"  «d- 

•  vertised  ai  an 

it,  and  that  it  was  of  no  value,  and  for  the  purpose  of  bin-  ordinary  money 
dering  him  from  selling  it,  published  a  certain  libel  con-  j^wHtofmof 
cerning  the  plaintiff  and  the  bond,  &c.,  in  which  was  con-  ^^.^*  *^^^ 
tamed  the  following  matter,  &c.     [Here  the  libel  as  stated  peared,  that  the 
in  the  account  of  the  facts,  was  set  out.]    The  declaration,  charged  the^ 
in  concluding,  averred,  that  the  plaintiff,  by  reason  of  the  fntention'^f  ex" 
premises,  had  been  greatly  injured  in  his  credit,  and  that  ^r^ing  money 

1   »        «       1*1    1    n  «  •  1  1.         ^'y  tJireats,  and 

many  persons  were  prevented  by  the  hbel  from  biddmg  spoke  of  the  aaie 

for  the  bond,  who  w.ould  otherwise  have  done  so.  "pedlent^"^ 

The  defendant  pleaded  the  general  issue,  and  several  ^°^  ^  ■?• 

special  pleas,  which  it  is  not  necessary  to  set  out,  as  no  evi-  piaintis;  before 

dence  was  given  upon  them.  the  ^pe°f  Mud, 

The  facts  were  as  follow :— The  defendant,  as  surety  for  of  tSVrf^t 

one  Morrison,  had  entered  into  a  bond  for  the  perform-  ^  w  ^*™  ■ 

*  certain  sum, 

which  he  de- 
uanded,  that  be  would  ad?erti«e  the  bond,  and  the  defendant  should  see  the  advertisement  under 
^  Mse  at  brcakfosL  It  was  left  to  the  Jury' at  NUi  Prhis,  to  say  whether,  under  all  the  circum* 
>t*ncet,  the  defendant  was  acting  bond  fide,  and  the  objectionable  remarks  were  relevant,  and 
f^neHog  only  from  warmth  of  feeling  the  bounds  of  moderation,  or  whether  they  were  wholly 
^^^nt>  and  he  went  out  of  his  way  purposely  to  slsnder  the  plaintiff.  The  Jury  found  for  the 
^c^^mlant;  but  the  Court  of  Common  Pleas  granted  a  new  trial,  on  the  ground,  that  the  defendant's 
^nnloiM  west  for  beyond  the  limits  of  a  privileged  communication,  and  must  be  considered  as 
oeuly  fibeOoQS,  withont  any  proof  of  express  malice. 
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ance  of  a  deed  of  submission  to  arbitration  of  matters  in 
Ro    RTsoN    ^P"^  between  him  and  the  pUiintiffl     The  deed  con- 
V.  tained  a  proviso,  that  the  arbitration  should  continue  to 

AC]>ov-  ^  ^^^  notwithstanding  the  parties  who  made  the  submis- 
sion shoukl  die  during  its  progress.  Morrison  died  in 
September,  1823,  and  the  defendant  gave  notice  to  the 
phunti£rs  agent,  that  he  considered  himself  discharged  from 
his  suretyship.  After  this  the  arbitration  went  on,  and  an 
award  was  made,  and  proceedings  were  taken  upon  the 
bond,  and  judgment  obtained  in  the  King's  Bench,  in  the 
month  of  January,  18S7.  The  defendant  brought  a  writ 
of  error  in  the  Exchequer  Chamber,  and  filed  a  bill  in 
equity;  and  pending  these  proceedings,  the  plaintiff  applied 
to  Mr.  Hoggart,  an  auctioneer,  to  put  up  the  bond  to  auc- 
tion. Mr.  Hoggart  wrote  to  the  defendant,  to  inform  him 
of  the  intended  sale.  The  defendant,  in  reply,  sent  the 
following  letter : 

•M  1th  April,  1827. 
•'  Sir, — ^I  have  to  acknowledge  the  receipt  of  your  favor 
of  this  date,  and  have  to  thank  you  for  the  courtesy  of  the 
communication.  I  have  no  doubt  you  know  me  well 
enough  to  be  assured,  that  if  I  owed  to  Mr.  Robertson 
any  money  on  bond,  there  would  be  no  occasion  for  him 
to  resort  to  the  wicked  expedient  he  is  now  attempting. 
His  object  is,  either  to  extract  money  out  of  the  pocket  of 
an  unwary  purchaser,  or,  what  b  more  likely,  by  means  of 
this  threat  of  publication,  to  extort  money  from  me.  That 
the  bond  is  not  worth  one  farthing,  is  clear  to  demonstra- 
tion, and  as  there  is  an  existing  suit  in  equity  to  set  it  aside, 
I  imagine  you  will  not  think  you  acquit  yourself  properly 
to  the  public,  without  you  add  to  the  advertisement  for 
the  sale  that  there  is  a  suit  in  dependence.  You  ask  me, 
whether  I  would  choose  that  the  bond  should  go  into  the 
market  ?  I  have  no  means  of  preventing  your  carrying  into 
the  market  an  article  of  no  value;  but  if,  by  your  putting 
to  me  the  above  question,  you  meant  that  I  should  offer 
to  become  the  purchaser,  I  have  only  to  add,  that  if  yoa 


9. 

Macdou- 

OALL. 
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were  to  o£fer  it  me  for  10/.  I  should  hesitate  about  ac- 

«^^om..  i«..&c.      •  ^^^^^^^   „„;;;;;;.. 

The  defendant^  on  the  day  of  sale,  caused  to  be  circulate 
ed  in  the  sale  room,  a  printed  paper  in  the  following  terms, 
which  paper  wad  the  libel  complained  of: — 

"  The  1000/.  bond,  advertised  for  sale,  by  Mr.  Hoggart 
of  Broad  Street. 

'*  The  aboTe  is  advertised  as  if  it  were  a  money  bond 
of  a  responsible  gentleman ;  and  how  Mr.  Hoggart  can 
reconcile  it  to  his  character  to  suppress  the  facts,  with 
which  he  was  perfectly  acquainted,  is  for  him  to  ex- 
plain. The  short  circumstances  are  these :  —  Mr.  iSneas 
Morrison,  of  Glasgow,  now  deceased,  and  John  Robert- 
son, of  London,  recently  a  bankrupt,  had  occasion  to  refer 
to  arbitration  certain  disputed  accounts ;  each  party  pro- 
cured a  inend  to  enter  into  a  surety  bond  in  1000/.,  for 
the  due  performance  of  the  award  to  be  made.  Pending 
the  arbitration,  Mr.  Morrison  died,  and  intimation  was 
given  that  the  surety  considered  himself  discharged.  Mr. 
Robertson,  however,  forced  the  matter  to  proceed,  and  the 
arbitrators  having  differed,  he  procured  from  an  umpire 
an  award  in  his  own  favour.  Proceedings  have  been  insti- 
tuted in  equity  in  this  country,  and  also  Scotland,  to  set 
aside  this  award,  and  of  course  to  have  delivered  up  to  be 
cancelled  the  bond  of  the  surety  for  the  performance  of 
it  This  is  the  very  bond  now  offered  for  sale !  The  fol- 
lowmg  letter  will  shew  that  Mr.  Hoggart  was  perfectly 
aware  of  the  circumstances  previously  to  advertising  it. 
[Here  was  added  the  letter  of  the  1 1th  of  April,  as  above.]*' 

It  appeared  that  the  plaintiff  had  said,  in  consequence 
of  the  defendant's  having  refused  to  agree  to  certain 
terms  of  negotiation,  in  which  the  plaintiff  had  demanded 
1,2S0/.,  "  I  will  advertise  the  bond,  and  he  shall  see  the  ad- 
vertisement under  his  nose  when  he  comes  to  his  break- 
fiwt"  This  observation  came  to  the  defendant's  know- 
ledge before  he  wrote  the  letter  to  Mr.  Hoggart.  The 
bond  was  advertised  in  this  form: — ''The  bond  of  Alexan- 

VOL.  III.  T 
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der  Macdougall,  Esq.,  Solicitor.  On  &C,  at  Sec.,  by  Mr. 
Hoggart.  The  bond  of  tlie  above  respectable  gentleman 
for  1000^.9  on  which  the  judgment  of  the  Court  of  King*s 
Bench  has  been  obtained,  but  payment  of  which  may  be 
put  off  by  Mr.  Macdougall  for  about  twelve  months  longer, 
&c." 


Gaselee,  J.,  to  the  plaintiff's  counsel. — ^What  is  the 
nature  of  this  libel?  it  seems  to  me,  to  be  the  greatest  part 
of  it  slander^of  title. 

Spankict  Seijt.,  for  the  plaintiff. — ^We  proceed  upon 
personal  slander,  and  I  submit  that,  for  that,  we  are  enti- 
tled to  recover.  I  allow  that  the  law  is  very  tender  where 
a  man,  having  a  bondjide  claim,  sets  it  up  against  another 
made  under  circumstances  in  which  a  reasonable  man, 
though  mistaken,  might  fairly  oppose  it.  But  that  will 
not  justify  slander  of  the  person.  If  a  man  mixes  up  the 
assertion  of  his  claim  with  personal  slander  of  his  oppo* 
nent,  the  law  gives  him  no  indulgence.-  He  has  no  right  to 
make  insinuations  against  the  character  of  the  individual. 
The  defendant  in  this  case  insinuates,  that  the  plaintiff  is 
no  better  than  a  swindler ;  and  that  is  not  slander  of  tide, 
but  clearly  slander  of  the  person.  He  charges  him  with 
an  intention  to  extract  money  from  the  pockets  of  an  un- 
wary purchaser,' or  to  extort  money  by  means  of  threats 
from  him. 

Oaselbe,  J. — The  only  question  that  can  be  left  to  the 
Jury,  will  be,  whether  these  insinuations  were  meant  to 
impute  improper  motives  to  the  plaintiff,  or  whether  they 
arose  naturally  out  of  all  the  circumstances  of  the  case. 


Wilde,  Serjt.,  for  the  defendant.— The  defendant's  no- 
tice was  moderate,  such  as  it  was  his  duty  as  an  honest 
man  to  give.  The  plaintiff  had  no  right  to  put  up  the 
bond  to  sale.  The  sale  was  wholly  illegal  and  void,  and 
no  contract  for  it  would  be  binding  on  the  purchaser*  The 
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law  says,  that  a  man  shall  not  sell  a  pretended  claim,  be- 
cause, if  such  claims  were  saleable,  rich  men  might  buy 
them  up  (a).  Macdougall  was  advised,  whether  rightly 
or  not  is  immaterial,  that  the  bond  was  void.  Should  he, 
under  such  circumstances,  permit  the  sale  to  take  place 
without  doing  any  thing?  There  is  no  proof  of  publication 
anywhere  but  in  the  sale  room.  It  is  manifest,  that  the 
defendant  had  an  interest  in  the  subject  matter.  There 
is  scarcely  a  case  in  which  slander  of  title  is  not  mixt  up 
with  personal  slander.  There  is  the  case  of  the  adulterated 
beer,  where  the  plaintiff  was  charged  with  being  a  cheat; 
and  the  case  in  which  the  counsel  accused  the  attorney  of 
dishonesty.  In  Pitt  t.  Danoviin  (6),  Lord  EUenborough 
says,  "  if  what  the  defendant  has  written  be  most  untrue, 
but  nevertheless  he  beUeved  it,  if  he  was  acting  under  the 
most  vicious  of  judgments,  yet,  if  he  exercised  that  judg* 
ment  bondjidef  it  will  be  a  justification  to  him  in  this  case." 
In  the  same  case,  speaking  of  the  defendant's  conduct,  he 
says,  ''but  the  question  does  not  turn  upon  his  conduct; 
and  this  is  a  case,  the  decision  of  which  is  to  govern  other 
cases  where  the  question  of  slander  of  title  may  occur;  in 
which  case  the  bona  Jides  of  the  communication,  and  not 
whether  a  man  of  rational  understanding  would  have  done 
80  and  so,  is  the  question."  If  Juries  hold  too  tight  a  rein 
upon  language  in  cases  like  the  present,  it  wiQ  go  to  pre- 
vent men  from  asserting  their  rights  at  all.  The  plaintiff 
advertised  the  bond,  as  free  from  all  objection;  and  .that 
was  not  a  fair  advertisement,  but  might  be  considered  as 
inserted  for  the  purpose  of  taking  in  the  unwary.  The 
words  lead  to  the  conclusion  that  the  bond  was  a  money- 
bond,  not  subject  to  any  condition,  and  that  delay  was  the 
defendant's  only  object.  The  defendant  wrote  the  letter 
origmally  to  Hoggart,  and  did  not  intend  at  first  to  publish 
it    No  evidence  has  been  given  to  shew  that  Macdougall 
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was  running  about  circulating  slanders  on  the  plaintiff,  or 
that  he  was  actuated  by  malice  or  by  any  other  motive 
than  that  of  preventing  the  sale.  Though  there  may  be 
excess  in  his  expressions^  yet  he  will  be  justified  if  that  ex- 
cess be  relevant  to  the  subject  matter.  He  cited  also 
Hargreave  v.  Le  Breton  (a). 


Gaselee,  J.,  (in  his  address  to  the  Jury,  said) — The 
material  question -for  you  to  consider  is,  whether  the  par- 
ticular paragraph  complained  of  is  a  Ubel  or  not,  whether 
it  is  intended  to  impute  misconduct  or  fraud  to  the  plain- 
tiff. There  are  very  few  cases  of  actions  for  slander  of 
title,  but  it  is  quite  settled,  that  there  must  be  malice  either 
express  or  implied.  If  the  party  does  not  do  what  he 
does  with  a  malicious  view  to  injure  the  individual,  it  will 
not  be  material,  though  what  he  says  should  turn  out  not 
to  be  strictly  true.  In  Hargreave  v.  Le  Breton^  the  mes- 
sage was  not  strictly  complied  with,  yet  the  Court  held, 
that  it  was  not  such  a  variance  as  to  furnish  the  ground 
of  an  action.  Let  us  look  at  the  facts  of  the  present  case. 
There  is  a  bond,  not  a  money-bond,  but  a  bond  for  the  per- 
formance of  an  award.  The  deed  of  submission  is  recited 
in  the  bond,  and  in  that  deed  there  is  a  clause  providing 
that  the  arbitration  shall  continue,  though  the  parties  to 
the  submission  die.  Whether  such  a  proviso  is  valid  or  not 
is  not  a  question  to  be  discussed  to-day.  It  has  been  de- 
cided, in  several  cases  in  the  King*s  Bench  and  Common 
Pleas,  and  in  the  Exchequer  Chamber  between  the  pre- 


(a)  4  Burr.  2422.  In  that  case 
the  slander  of  title  complained  of, 
consisted  of  a  message  delivered 
by  the  defendant,  an  attorney,  as 
coming  from  his  client.  It  ap- 
peared that  the  defendant  had  ex- 
ceeded his  authority,  and  added 
an  observation  which  he  was  not 
instructed  to  make.  Two  ques- 
tions were  rabed,  fir$t^  whether 


the  action  would  have  lain  if  the 
attorney  had  delivered  the  message 
precisely  in  the  client *s  words;  and 
the  Court  were  clearly  of  opinioa 
that  it  would  not:  and  tecondly, 
whether  the  variation  he  -made 
from  those  words  would  subject 
him  to  it;  and  upon  this  the  Court 
thought  the  variation  was  not  a 
material  one. 


MICHAELMAS  TERxM,  8  GEO.  IV. 

sent  pa:  ties,  that  it  ia  (a).     We  may  take  it  for  granted,  as 
the  law  stands  at  present,  that  the  award  which  has  been 
made  is  good.     But  yet  that  law  may  be  altered  by  the 
House  of  Lords.  *  The  question  has  been  discussed  for 
the  first  time  within  these  few  years.     I  am  not  prepared 
to  say,  or  desire  you  to  say,  that  a  man  who  defends  on 
such  oljections  is  defending  upon  frivolous  grounds.   Un- 
less you  are  satisfied  that  ai)  this  was  for  delay,  Macdou- 
gall  not  thinking  that  he  had  any  real  defence,   I  am  of 
opinion,  that  he  was  justified  in  the  course  he  took  of  giv- 
ing notice  at  the  sale.    It  is  enough  to  say  this,  without 
going  out  of  the  case  to  say  whether  jt  was  his  duty  or  not. 
If  the  bond  were  a  money  bond,  the^elay  no  doubt  would 
be  frivolous ;  but  on  looking  at  the  nature  of  this  bond,  I 
do  not  think  that  Mr.  Macdougall's  delay  was  at  all  of  that 
character.     There  has  been  a  case  lately,  where  a  decision 
was  suffered  to  proceed  through  all  the  courts,  and  was 
at  last  overturned  in  the  House  of  Lords  (&).     In  the  de- 
claration, the  bond  is  stated  as  an  absolute  bond  for  1000/. 
It  appears  that  the  letter  complained  of  was  written  to 
Hoggart  in  answer  to  one  from  him.     The  words  "  wick- 
ed expedient,"  might  certainly  as  well  have  been  omitted. 
The  plaintiff's  expression  about  the  defendant's  having 
the  advertisement  under  his  no^e,  must  mean  this — if  you 
do  not  pay  me  what  I  ask,  I  will  expose  you.     Therefore, 
we  must  make  reasonable  allowance  for  the  expressions 
used  by  the  defendant  in  a  letter  written  after  such  an  ob- 
servation.    The  arrangements  for  the  sale  went  on  not- 
withstanding the  letter,  and  Macdougall  had  a  right  to 
go  to  the  sale  and  state  to  the  parties  what  had  taken 
place.     The  first  part  of  the  paper,  which  he  circulated 
there,  seems  rather  a  reflection  on  Mr.  Hoggart,  than  on 
the  plaintiff.     Before  publishing  the  letter,  the  defendant 
ought  certainly  in  strictness  to  have  expunged  those  parts 
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about  extracting  and  extorting  money. .  But  it  is  for  you 
to  say,  whether  he  intended,  by  the  use  of  them,  to  impute 
fraud  to  the  plaintiff.  If  you  think,  under  all  the  circum- 
stances, that  the  defendant  was  acting  bond  fide ^  and  that 
the  objectionable  remarks  were  relevant  to  the  subject  in 
hand,  and  exceeding  the  bounds  of  moderation  only  from 
warmth  of  feeling,  then  I  am  of  opinion  that  you  should 
find  your  verdict  for  him ;  but  if,  on  the  other  hand,  you 
consider  that  the  expressions  were  totally  irrelevant,  and 
that  the  defendant  went  out  of  his  way  for  the  purpose  of 
slandering  the  plaintiff,  then  I  am  of  opinion  that  your 
verdict  should  be  for  the  plaintiff. 

Verdict  for  the  defendant,  on  the  general 
issue. 

The  Jury'were  discharged  from  giving  any  verdict  upon 
the  special  pleas. 

Spankie,  Serjt.,  and  Hutehinsonf  for  the  plaintifi. 

Wildet  Serjt.,  Manning,  and  Hendenouy  for  the  defend- 
ant. 

[Attomics — WiUii  jr  Co,^  and  in  Pentm^ 


In  the  ensuing  Hilary  Term,  Spanlue^  Serjt,  obtained 
a  ru^e  HMt,  which  in  Easter  Term  was  made  absolute,  for 
a  new  trial ;  the  Court  being  of  opinion,  that  the  defend- 
ant's expressions  went  far  beyond  the  limits  of  a  privileged 
communication,  and  must  be  considered  as  dearly  libel- 
lous, without  any  proof  of  express  malice. 
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Further  Adjourned  Sittings  in  London^  after  Mi- 
chaelmas  Term,  1827. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


ROUTLEDGE  V.  GrANT.  ja,!,  18|A. 

Assumpsit. — The ^r^^  count  of  the  declaration  stat-  a.  proposed  to 
ed,  that  at  the  time  of  the  promise  by  the  defendant  &c.,  f 'certdn*8um" 
the  plaintiff  was  lawfully  possessed  for  the  residue  of  a  **'  ■  thirty-me 

yeart  teate  of  a 

certain  term  of  years,  to  expire  on  the  25th  of  December,  houte,  withpof- 

1856,  of  a   certain  dwelling  house  &c.,  and  thereupon,  ^h  of  July, 

theretofore,  to  wit,  on  the  29th  day  of  April,  1825,  by  a  J^J'er^^^to* 

certain  agreement  then  and  there  made  between  him  and  be  giTen  witbio 

the  defendant,  it  was  agreed  that  the  defendant  should  about  three 

pay  a  premium  of  2,750/.,  upon  receiving  a  lease  of  the  —^h^^* 

said  premises  for  twenty-one  years  &c.,  with  the  option,  f*>*^  *»«  •cceptei 

it*  ftnd  would 

upon  giving  six  months*  notice,  of  having  the  time  extend-   gi?e  posiesuon 
ed  to  thirty-one  years  &c.,  and  that  by  the  said  agreement   ^^gtut,  ''a:  in 
possession  was  to  be  given  on  or  before  the  25th  day  of  *^*^^j|[J[. 
July  then  next  &c.,  as  by  the  said  agreement  &c.,  would  drawing  his  pro- 
more  fiilly  appear.    It  then  averred  mutual  promises,  and  ttme  after  this, 
that,  up  to  the  6th  day  of  April,  the  plaintiff  was  ready  to  "e^i^^^th? 
grant  a  lease  pursuant  to  the  terms  of  the  agreement,  but  '^^  weeiu,  B. 
that  the  defendant  then  and  there  discharged  him  from  it.  was  by  mUtake 
It  afterwards  averred  a  sale  by  auction  of  the  premises,  p^easionon 
and  a  loss  in  consequence  of  2,230/.,  which  it  alleged  the  ^^I^^^I^f  ,^^ 
defendant  was  liable  to  pay.  that  he  was 

ready  to  give  It 
according  to  the 
proponI:-~Heki,  at  NUi  Prku,  that  the  letter  of  B.  offering  poesesrion  in  August,  was  not  an  ac- 
ceptance of  A.'s  proposal,  and  that  A.  had  a  right  afterwards  to  retract  his  offer,  and  having  done 
Mi  the  second  letter  of  B.  amending  the  offer  of  possession,  was  too  late. 

The  dedaratkm  in  the  first  and  thfard  connU  alleged  the  potsestion  of  the  whole  interest  by  B., 
and  in  the  second,  the  possession  of  a  contract  for  iu  It  appeared  that  there  had  been  some  oon- 
▼mation  between  B.  and  the  owner  of  the  freehold,  abont  granting  a  thirty -two  years'  lease,  but 
there  was  no  written  contract,  nor  did  it  appear  that  there  was  any  positive  verbal  agreement  upon 
the  subject  The  only  interest  which  B.  had  in  the  premises,  at  the  time  of  the  proposal  and  re- 
tnction  was  a  ten  yean'  interest: — Held,  both  at  Nisi  Primt  and  in  Bank,  that  there  was  a  mate« 
rial  variance  between  the  declaration  and  the  proo£ 


CASES  AT  NISI  PRIUS, 
The  second  count  stated  that  at  the  time  &c.,  the  plain- 
RouTLBDOB    ^'ff  ^*^  entitled,  under  and  by  virtue  of  a  certain  contract, 

V.  to  a  certain  term  of  thirty-two  years  from  the  25th  day  of 

Grant  ^  ^  -r 

December,  1 824,  of  a  certain  dwelling-house  &c.,  which  was 

contracted  and  agreed  to  be  granted  to  him  by  one  J.  A. 
Hennon,  who  then  and  there  had  lawful  authority  in  that 
behalf;  and  that  afterwards,  to  wit,  on  the  18th  day  of 
March ^  1825,  the  defendant  proposed  and  agreed  to  pay 
a  premium  of  2^1501.,  upon  receiving  a  lease  for  twenty- 
one  years,  with  the  option  &c. ;  and  that  a  definitive  an- 
swer to  such  proposal  should  be  given  by  the  plaintiff  with- 
in six  weeks  from  the  time  of  making  the  said  agreement. 
It  then  averred,  that  the  plaintiff,  within  the  six  weeks,  to 
wit,  on  the  9ldth  day  of  April,  returned  a  definitive  answer, 
that  he  acceded  to  it.  It  then  further  averred  the  grant- 
ing by  Hennon,  within  the  six  weeks,  of  a  lease  to  the 
plaintiff  for  thirty-two  years,  &c. 

The  third  count  was  nearly  similar  to  the  first.  It 
averred  the  tender  of  a  lease,  and  the  defendant's  refusal 
to  accept  it  and  to  pay  the  premium.  There  were  the 
usual  money  counts ;  and  the  plea  was  nan  cusumpsit. 

It  appeared  that  the  defendant,  being  desirous  of  treat- 
ing for  the  purchase  of  a  house  in  Saint  James's  Street, 
on  the  18th  of  March,  1825,  having  previously  had  a  con- 
versation with  the  plsuntiff  on  the  subject,  made  him  this 
'     proposal  in  writing : — 

'^  To  pay  a  premium  of  2,750/.,  upon  receiving  a  lease 
for  twenty- one  years,  with  the  option,  upon  giving  six 
months'  previous  notice  to  the  landlord,  of  having  the  time 
extended  to  thirty-one  years,  paying  the  same  yearly  rent 
as  before,  for  such  fiirther  time ;  rent,  250/.  Mr.  Grant 
to  take  the  fixtures  at  a  valuation.  Possession  to  be  given 
on  or  before  the  25th  qfJtdy  next;  to  which  time  all  taxes 
and  outgoings  are  to  be  paid  up  by  Mr.  Routledge;  and  a 
definitive  answer  to  be  given  within  six  weeks  firom  this 
I8th  of  March,  1825.- 


Grant: 
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On  the  6/i&  </  Jpril,  the  pluntiff  sent  the  following  let-         1828. 

tcrinreply:-  R^^ok 

"  Mr.  Routledge  begs  to  say  that  he  accepts  Mr.  Ghrant*s       ^  v. 

offer  for  his  house  in  Saint  James's  Street^  and  that  he 

will  give  Mr.  Grani  possession  on  tie  1st  of  August  next. 
*'  Mr.  R.  will  esteem  it  ^  particular  favour,  if  Mr.  Grant 

win  not  mention  the  subject  to  any  one." 

On  the  next  day  the  defendant  wrote  to  the  plaintiff  as 

fcJlows : — 

"  Arlington  Street,  7th  April,  18^5. 

"  Sir, — I  received  your  note  last  night,  and  hasten  to  ac? 
quaint  you,  that  having  considered  as  confidential  the  ne- 
gotiation respecting  your  house,  I  had  mentioned  it  to  no 
(me ;  but  upon  consulting  with  a  friend  this  morning,  in 
whose  opinion  I  place  more  confidence  than  in  my  own,  I 
am  advised,  for  some  reasons  that  had  not  occurred  to  my- 
self, not  to  think  of  taking  a  house  in  Saint  James's  Street, 
for  a  dwelling-house*  May  I  therefore  request  you  will 
permit  me  to  withdraw  the  proposal  I  made  to  you  about 
it  I  am  in  hopes  you  will  make  no  hesitation  to  do  this, 
when  you  consider  the  spirit  of  candor  and  openness  in 
which  it  was  made  to  you ;  but  should  it  be  otherwise,  I 
am  one  of  the  last  that  would  willingly  act  with  inconsis- 
tency, or  be  considered  capable  of  doing  an  improper  act. 
I  win  willingly  refer  the  question  to  friends  for  their  de- 
cision, and  abide  by  their  opinion  of  the  case.     I  am  &c., 

A.  Grant." 

To  this  letter  the  plaintiff  sent  the  foUowing  answer: — 

"  8th  April  1825. 
•*  Sir, — In  answer  to  your  letter  of  yesterday,  I  beg  to 
state,  that,  relying  upon  your  performing  the  agreement 
for  the  purchase  of  my  house  in  Saint  James's  Street,  I 
hare  taken  another  house,  and  made  arrangements,  which 
I  cannot,  without  great  loss,  relinquish.  I  hope  there- 
fore that  you  wiU  not  wish  me  to  withdraw  it.    I  am  &c. 

Thomas  Routledge." 
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This  gave  riae  to  the  following  letter  from  the  d^nd- 
Ro^iJiliio.    antinreply:- 
ObI;,t.  "9th  April.  1825. 

"  Sir, — ^Your  note  of  yesterday  surprised  me,  bemg  alto- 
gether at  variance  with  your  conversation  with  me,  two  or 
three  hours  previous  to  your  note,  dated  on  the  evening 
of  the  6th,  in  which  you  must  recollect,  you  one  mom^it 
declared  yourself  off,  and  finally  you  went  away  to  haye 
the  opinion  of  Mrs.  Routledge,  about  the  answer  you  were 
to  send  me.  How,  thereforCi  you  can,  under  such  circum- 
stances, suffer  loss  and  inconvenience,  from  my  declining 
to  proceed  further  in  the  treaty,  I  am  at  a  loss  to  imagine: 
and  I  was  in  hopes  you  would  have  been  satisfied  with 
what  I  had  stated  in  reply  to  your  first  note,  to  have  had 
the  liberality  of  letting  the  matter  drop.  But  if  that 
should  not  be  your  intention,  I  have  only  to  add,  that  you 
may  proceed  with  your  claim  for  **  loss  and  inconvenience,'* 
as  you  may  think  most  advisable.     I  am  &c. 

Alexander  Grant." 

Some  further  correspondence  took  place  between  the 
parties  and  their  attomies,  and  on  the  i9ih  of  AprU  the 
plaintiff  wrote  to  the  defendant  as  follows: — 

^  "  Sir, — Upon  referring  to  my  letter  to  you  of  the  6th 

instant,  accepting  your  offer  for  my  house.  No.  59,  Saint 
James's  Street,  I  perceive  that  I,  by  mistake,  stated,  that 
I  will  give  you  possession  on  the  1st  of  August  next.  By 
your  offer  you  state,  that  possession  is  to  be  given  on  or 
before  the  25th  of  July  next;  and  I  now  inform  you  that 
I  am  ready  to  give  you  possession  according  to  your  pro- 
posal." 

The  plaintiff  had  not,  at  the  time  of  the  proposal,  viz. 
18th  March,  1825,  more  than  a  ten  yeari  interest,  in  the 
premises,  but  he  subsequently  obtained  a  lease  for  thirty- 
two  years  from  tiie  owner  of  the  freehold,  which  was  dat- 
ed the  21  *f  of  4pn7. 
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It  appeared  from  the  evidence  of  the  landlord,  thati  pre- 
fious  to  the  granting  of  this  lease,  some  Conversation  re* 
gpecting  it  took  place  between  the  plaintiff  and  him,  but 
no  written  contract  was  entered  into,  nor  did  it  appear, 
that  there  was  any  positive  verbal  agreement  upon  the  sub- 
ject It  was  admitted,  that  a  draft  of  a  lease,  according 
with  the  terms  of  the  proposal,  and  also  the  key  of  the 
house,  were  sent  to  the  defendant  on  the  25th  of  July,  and 
that  they  were  returned  by  him  on  the  following  morning. 
The  premises  were  sold  by  auction,  and  fetched  only  5S0L 

Taddy,  Serjt.,  for  the  plaintiff. — The  six  weeks  men- 
tioned in  the  proposal  apply  only  to  the  plaintiff  and  not 
to  the  defendant  The  words  must  mean,  I  am  bound  by 
this  offer,  if  you  accept  it  within  six  weeks.  The  defend- 
ant  was  bound  during  the  whole  six  weeks,  and  the  plain- 
tiff was  to  have  that  time  for  consideration.  In  the  de- 
fendant's letter  of  the  7th  of  April,  he  does  not  allude  to 
the  difference  between  the  Ist  of  August  and  the  S6th  of 
July.  But,  if  he  had,  it  would  not  have  made  any  difier- 
ence,  for,  within  the  six  weeks,  viz.  on  the  39th  of  April, 
ihe  plaintiff  offered  possession,  according  to  the  terms  of 
the  proposal.  The  case  nearest  in  point  is  that  of  Adami 
V.  LindseU{a). 

Wilde,  Serjt,  for  the  defendant— The  ground  of  de- 
dsion  in  Adams  v.  LindseU  is,  that  till  acceptance  there 
is  a  continuing  offer;  but  if  there  be  an  express  rescinding 
of  the  offer,  then  it  is  not  continuing.  Before  the  plaintiff 
had  accepted  the  defendant's  proposal,  the  defendant  had 

% 

(a)  I  B.  &  a.  681.    A.  by  )et  done.    On  the  day  following  that 

ter  offered  to  sell  B.  certain  spe-  on  which  it  would  have  arrived,  if 

^M  iKOods,  recttvittg  an  answer  the  original  letter  had  been  pro- 

by  return  of  po6t     The  letter  perly  directed,  A.  sold  to  a  tlurd 

^g  miacBrected>  the  answer  no-  person : — ^Held,  that  there  was  a 

tii^ng  the  acceptance  arrived  two  binding  contract  from  the  mo- 

^ys  later  than  it  ought  to  have  ment  the  oflfer  was  accepted. 
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a  right  to  withdraw  it ;  and  the  plaintiff's  letter,  written  on 
fi^^i^^Q^    the  6th  of  April,  cannot  be  considered  an  acceptance,  as 
o.  it  offers  possession  at  a  different  time  to  that  which  is 

^^^'  stated  in  the  proposal.  The  learned  Serjeant  cited  the 
case  of  Payne  v.  Cave  {a).  He  also  contended  that  there 
was  a  variance  between  the  interest  alleged  in  the  declara- 
tion and  that  which  the  plaintiff  was  possessed  of. 

Best,  C.  J.— What  had  the  plaintiff  to  sell  on  the  18th 
of  March.  He  could  not  grant  a  lease  for  thirty-one  years, 
for  he  had  then  only  an  interest  for  ten  years. 

Toddy,  Serjt. — ^It  is  not  necessary  that  a  party  should 
always  be  ready  with  his  title. 

Best,  C.  J. — At  the  time  of  the  retraction  by  the  de* 
fendant,  you  had  not  the  lease  for  thirty-one  years.  The 
lease  is  dated  the  21st  of  April;  and,  before  that  time, 
namely  on  the  9th|  the  defendant  had  withdrawn  his  pro- 
posaL 

Taddy,  Seijt. — The  proposal  does  not  suppose  that  we 
actually  had  the  thirty-one  years*  term,  but  merely  that  we 
had  the  power  of  obtaining  it ;  and  that  we  had  that  power, 
is  shewn  by  the  fa:ct  that  we  did  afterwards  obtain  it.  If 
it  is  to  be  said,  that  the  contract  is  defeated,  because  we 
had  not  the  title  at  the  precise  mdment,  then  there  are  few 
contracts  that  might  not  be  put  an  end  to. 

Jones,  Serjt,  on  the  same  side.r~This  is  not  a  case  of 
fraud.  The  question  is,  whether  the  party  must  have,  at 
the  moment,  the  complete  and  consummate  technical  title, 
which  he  contracts  to  communicate.  I  submit  that  he 
need  not.     All  that  is  required,  is,  that  he  should  be  able 


(a)  3  T.  R.  14S.   That  case  de-      may  retract  his  bid£D|f  at  any  time 
ddes  that  a  bidder  at  an  auction     before  the  fall  of  the  hammer. 


Grant. 
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to  fulfil  his  contract  at  the  time  appointed  for  its  execu- 
tion.    There  would  be  danger  in  almost  all  titles,  on  ac-    j^^^^j^^^^ 
count  of  incumWanceSy  trusts  &c.,  if  it  were  held,  that       ^,  »• 
the  strict  legal  estate^must  be'  in  the  party  at  the  time  of 
the  contract. 

Best,  C.  J.  (stopping  fVilde,  Serjt.) — It  is  not  neces- 
sary for   me  to  decide  whether  the  letter  of  the  7th  of 
April   be  a  repudiation  of  the  contract  by  the  defendant, 
or  only  amounts  to  a  request  to  be  relieved  from  it.    In 
the  letter  of  the  9th  of  April,  the  defendant  unequivocally 
declares,  that  the  bargain  is  at  an  end,  and  defies  the 
plaintiff  to  proceed  for  any  compensation  that  he  may 
think  himself  entitled  to.     The  defendant,  on  the  9th  of 
April,  had  a  right  to  retract  his  ofier,  it  not  having  been 
at  that  time  accepted  by  the  plaintifi.     The  offer  was  on 
the  condition  that  possession  should  be  given  on  or  before 
the  25th  of  July,     The  answer  to  that  offer  proposed  to 
give  possession  on  the  \st  of  August.    An  acceptance  on 
terms  differing  from  the  offer  cannot  be  a  final  arrange- 
ment, and  it  is  therefore  not  a  valid  acceptance.    Although 
the  defendant  gave  the  plaintiff  six  weeks  to  accept  his  offer, 
yet  as  there  was  no  express  stipulation  that,  for  the  chance 
of  the  plaintiff's  acceptance,  the  defendant.should,  during 
that  six  weeks,  be  bound  not  to  retract,  the  defendant  might 
retract  at  any  time  before  the  plaintiff  accepted.     The  lan- 
guage in  which  the  judgment  of  the  Court  of  King's  Bench 
is  expressed,  in  the  case  referred  to,  proves  that  this  is 
the  law.     The  Court  say,  that,  until  an  acceptance,  the 
party  is  supposed  to  be  continually  repeating  his  offer. 
The  presumption  of  a  repetition  of  the  offer  is  rebutted 
by  a  declaration  that  the  offer  is  retracted.     It  is  not  just, 
that  one  party  should  be  bound  when  the  other  is  not.     I 
also  think,  that  the  objection  on  the  ground  of  variance 
is  sufficient  to  prevent  the  plaintiff  from  recovering.     He 
states  in  one  count,  that  he  had,  at  the  time  of  his  agree- 
ment with  the  defendant,  a  contract  for  a  lease.  Thatmeans, 
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1828.        such  a  contract  as  may  be  enforced  in  a  Court  of  law. 

RouTLRDOB    ^^^  there  certainly  was  no  contract  in  writing;  and  I  can- 
V-  not  collect,  from  the  testimony  of  the  landlord,  that  there 

was  even  a  parol  contract.  There  had  been  some  con- 
versation about  renewing  the  lease,  but  nothing  seems 
to  have  been  concluded  upon  between  the  landlord  and 
the  plaintiff.  It  is  stated,  in  the  other  counts,  that  the 
plaintiff  had  a  lease  that  would  expire  in  1856,  whereas, 
the  lease  which  he  had,  would  expire  in  1835.  That  dif- 
ference between  the  lease  which  the  plaintiff  had,  and 
the  lease  set  out  m  the  declaration,  is  a  substantial  differ- 
ence. I  do  not  decide  whether  a  man  may  assert  in  his 
contract  that  he  has  goods,  or  an  estate,  which  he  has  not, 
if  he  be  ready  with  such  goods  as  he  seUs  at  the  tiine  they 
are  to  be  delivered,  or  with  a  good  title  to  the  estate,  at 
the  time  it  is  to  be  conveyed.  I  think  the  plaintiff  must 
be  nonsuited,  on  account  of  the  repudiation  of  the  con- 
tract before  it  was  complete,  and  of  the  variance  in  the 
description  of  the  thing  bargained  for. 

Nonsuit. 

TcMy^  and  Jones^  Serjts.,  and  Wighlman  for  the'plain- 
tiff. 

Wilde,  Serjt.,  and  Paiteson,  for  the  defendant. 

[Attomiea— Rivu^/on,  and  Farbet.] 


In  the  following  Term,  a  rule  ni^  was  obtained  for  a 
new  trial ;  but  the  Court  were  of  opinion  that  the  nonsuit 
was  clearly  sustainable  on  account  of  the  variance  between 
the  declaration  and  the  proof,  as  to  the  nature  of  the  in- 
terest which  the  plaintiff  had  in  the  premises ;  and  the  rule, 
therefore,  was  eventually 

Discharged. 

See  the  cases  of  Kennedy  ▼.  Lee,     grave,  4  J.  B.  Moore.  90%  snd  ) 
3  Meriv.  464 ;    Cooke  v.  Oxley,  3     B.  &  B.  536. 
T.  R.  653;  and  Cearvkk  ▼.  Bkh 
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Adjourned  Sittings  at  Westminster,  qfier  Hilary 
Term,  1828. 

BEFORE  MR.  JUSTICE  PARK. 

CWio  sat  for  tie  Lard  Chief  Justice.) 


Doe  dem.  Savage  r.  Stapleton.  y^^  ig^^ 

KJECTMENT. — The  defendant  came  into  possession  a  ^ntf  took 
of  the  premises  in  question  in  the  cause,  on  the  1st  of  ^^^^lio^on  the 
August,  1825,  and  at  Michaelmas  in  that  year  he  paid  the  in/It^thfS- 
rentfrom  the  1st  of  August  to  that  time,  and  afterwards  chaeimufoUow- 

•  j  •  111  «  A  .  log  paid  the 

paid  It  quarterly,  on  the  usual  quarter  days.    A  notice  to  hair  quarter's 

quit  on  the  1st  of  August,  1827,  was  at  first  given  by  the  dntted^aft^^ 

lessor  of  the  plaintiff,  but  he  conceiving  that  such  notice  "^^^  '^ 

was  not  correct,  afterwards  gave  a  second  notice  to  quit  ^«  u"ua  feait- 

at  the  Michaelmas  following,  and  he  received  the  rent  up  that  intuch case 

to  that  tune.     The  defendant  said  that  he  would  not  quit,  ^  ntAadrnM 

unless  he  had  a  notice  expiring  at  the  half  quarter.  ^"  sufficient, 

though  the  land- 

V,  Lawes,  Seijt,  for  the  plaintiff,  relied  on  the  case  of  giyen  a  Dotice" 
Doe  dem.  Hotamb  v.  John,<m  («).  ^^;^r. 

it  was  not  neces- 
sarily to  be  pre* 

Russell,  Seijt,  for  the  defendant. — A  tenancy  com-  sumedfiromthat 

mences  from  the  time  at  which  the  tenant  goes  in,  with-  that^ihe^uncy 

out  reference  to  any  quarter  day,  and  the  law  requires  a  ^^,^*  ^~" 

notice  to  quit  at  the  expiration  of  a  year  from  that  parti-  commendDg 

cular  time,  unless  there  is  any  thing  to  take  it  out  of  the  quarter. 


(a)  6  Esp.  10.    That  case  de-  the  next  regular  quarter,  from 

cides,  that  if  a  tenant  comes  in  at  wluch  time  he  pays  half  yearly, 

the  middle  of  a  quarter,  and  after-  his  tenancy  commences  from  that 

^"vds  pays  rent  for  the  period  of  regular  quarter  day  to  whicb  he 

^me  prerious  to  the  be^^ning  of  so  paid  up. 
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usual  course.  The  terms  on  which  the  parties  standi  is  a 
question  for  die  Jury  under  all  the  circumstances^  and  it 
is  quite  clear,  that  the  parties  in  this  case  contemplated  a 
holding  from  the  1  st  of  August,  the  day  of  the  defendant's 
Stapletok.  coming  in.  The  notice  to  quit  on  that  day,  originally  given 
by  Savage,  shews  what  was  the  understanding  on  the  sub- 
ject. That  notice  is  waived  by  the  receipt  of  rent  to  Mi- 
chaelmas, and  the  second  notice  is  not  for  the  proper  time. 
The  learned  Serjeant  cited  the  cases  of  Kemp  v.  Derrett  (a), 
and  Doe  Aem.  Wctdmore  v.  Selwyn  (6). 

Park,  J. — In  my  opinion,  there  is  nothing  in  this  ob- 
jection. In  the  case  of  Doe  v.  Johnton^  the  very  distinc- 
tion was  taken  by  my  Lord  EUenborough,  who  says,  that 
**  if  the  tenant  comes  in  in  the  middle  of  a  quarter,  and  he 
afterwards  pays  his  rent  for  that  half  quarter,  and  contin- 
ues then  to  pay  from  the  commencement  of  a  succeeding 
quarter,  he  is  not  a  tenant  from  the  time  of  his  coming  in, 
but  from  the  succeeding  quarter-day."  He  never  suppos- 
ed that  the  tenancy  was  to  begin  from  the  half  quarter. 
In  the  present  case,  the  rent  has  been  received  up  to  Mi- 
chaelmas-day, and  the  defendant  has  had  the  benefit  of 
occupation  up  to  that  time.  I  am  therefore  of  opinion, 
that  the  plaintiff  is  entitled  to  a  verdict  for  nominal  dam- 
ages. 

Verdict  for  the  plaintiff. — Damages,  1#. 

'    V,  LaweSy  Serjt.,  and  Hohoyd^  for  the  plaintiff*. 
Russell,  Serjt.j  and  Ferard  for  the  defendant. 
[Attomies^-ilr^t'Z/  ^  M.,  and  Ferard,] 

{a)  3  Camp.  510.    In  this  case  was  of  this  opinion:  his  Lordship 

the  defendant  became  tenant  on  said,  "  the  defendant  might  hare 

the  29th  October,  and  was  "  always  been  made  to  hold  from  the  pre- 

to  be    subject  to  quit  at   three  ceding  or  succeeding  general  quar- 

months'  notice.'*    It  was  contend-  tcr-day ;  but,  in  the  absence  of  all 

ed  that  that  notice  must  expire  on  evidence  to  the  contrary,  I  must  pre- 

the'29th  of  October,  or  some  other  sume  that  he  held  from  the  time 

quarter-day    corresponding  with  when  he  entered  as  tenant.** 

that  date.  And  Lord  EUerAorough  (6)  Adams  on  £;jectmeQt,  p.  129 . 
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Tbectse  of  Doe  deio.  Pitcher  quarter's  notice  will  not  be  suffici- 

T.  Donovafiy  1  Taunt.  555 ;  and  2  ent  if  given  for  any  quarter  day, 

Camp.  78,  decides,  that  in  a  ten-  bat  must  expire  at  a  quarter-day 

incy  from  year  to  year,  determin-  corresponding  with  that  on  which 

abk  by  a  quarter's  notice,  the  the  tenancy  commenced. 


Edwards,  Gent.,  One  &c.  v.  Cooper.  Feb,  i6th. 

Assumpsit  for  work  and  labour  as  an  attorney.     The  A  ^spute  be- 
retainer,  and  the  delivery  of  a  signed  copy  of  the  bill,  pur-  ,^*,!ried  woman, 
suantto  the  act  of  Parliament,  were  admitted.     It  appear^  refci^/to  a^M- 
ed  that  there  had  been  disputed  accounts  between  the  de-  tration.  After 
fendant,  who  was  a  coach  builder,  and  one  Lady  Ramsay,  had  proceeded 
which -were  referred  to  arbitration;  and  the  arbitration  ["J^l^^^j^*'' 
bond  was  signed  by  Lady  Ramsay,  and,  as  she  was  a  mar-  ™*««'  ^^  «>b- 
ried  lady,  by  her  brother  as  Ker  surety.     After  the  arbi-  attomiei  for  die 
tration  had  proceeded  for  some  time,  a  dispute  arose  about  SJ^ney  iigned' 
a  carriage;  and  it  was  agreed  to  add  the  question,  for  the  **hJJ'^"*^*^'* 
decision  of  the  arbitrator,  whether  or  no  Lady  Ramsay  a.  b.'s  attroniea 
should  be  compelled  to  purchase  the  carriage.   This  agree-  preience^of  c. 
ment  was  signed  by  the  plaintiff  on  the  behalf  of  the  de-  Sjl^wiSooriny 
fendant,  in  his  presence,  and  by  Messrs.  Dawes  and  Chat-*  »»»*ority  from 

^  ,,        ,  ,    ,  1.   .  r      T     1     T.  .       ,       their clienL  The 

neld,  who  attended  as  solicitors  tor  Lady  Kamsay,  m  the  award  was  af- 
presence  of  the  plaintiff,  but  without  any  authority  from  llid^e"andc. 
her  ladyship.     This  agreement  was  made  a  rule  of  Court,  j^^J^"^'^^ 
udd  the  award  was  made  upon  it.     A  rule  nisi  was  after-  the  expences  of 
wards  obtdned  for  setting  aside  the  award,  on  the  ground  — Hdd,  thaThc 
of  the  absence  of  any  authority  for  the  submission  with  gSfity^^**'^^^ 
respect  to  the  carriage.     The  matter  stood  over  for  a  while  negligence,  in 

f  •!•   1  •        ****'  requiring  to 

under  a  suggestion  from  the  Court,  to  see  if  the  parties  see  the  author- 
could  agree  to  a  second  reference,  and  the  rule  was  event-  lorniei/aa  would 
uallv  made  absolute.     The  rule  itself  was  put  in,  and  P'*^^*  *>>*  "*" 

•^  *  coTenng  the 

Stated,  that  no  cause  was  shewn.     A  witness  was  aboiu  to  amount  of  hi* 
state  what  occurred  in  Court,  previous  to  the  rule  being 
made  absolute,  for  the  purpose  of  shewing  that  some  dis- 
cussion took  place  about  it,  but  he  was  stopped  by 

VOL.  III.  u 
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Park,  J.,  who  said,  I  cannot  take  the  testimony  of  the 
witness  in  opposition  to  the  rule  of  Court.  I  was  myself 
subpoenaed  the  other  day  in  the  Court  of  King's  Bench,  to 
prove  what  passed  in  this  Court  on  a  motion.  And  my 
Lord  Tefderden  said  to  the  defendant,  who  was  con- 
ducting his  cause  in  person,  "  I  need  not  keep  my  learned 
Brother  here,  because  I  cannot  take  his  account  of  what 
passed  in  the  Court  of  Common  Pleas ;  I  can  only  look  to 
the  rule  of  Court  itself"* 

WUde,  Serjt.,  for  the  defendant,  then  submitted,  that 
the  plaintiff  was  not  entitled  to  recover.  In  consequence 
of  the  negligence  of  the  plaintiff,  the  defendant  has  lost  all 
the  benefit  he  expected  to  derive  from  his  services.  The 
negligence  complained  of  was,  I  admit,  an  oversight,  and 
not  any  thing  which  reflects  on  the  general  character  of 
the  plaintiff  for  attention  and  respectability.  But  the 
rule  of  law  is  perfectly  clear.  If  an  individual,  whether  a 
professional  man  or  a  tradesman,  performs  service  finr  ano- 
dlier,  and  that  service  is  productive  to  any  extent,  negli- 
gence in  doing  it  must  be  the  subject  of  a  cross  action ; 
but  if  the  negligence  is  such,  that  the  service  is  wholly  un- 
productive, then  the  right  to  recover  is  taken  away.  In 
the  case  of  Montriou  v.  Jefferies  (a),  which,  like  the  pre- 
sent, was  an  action  on  an  attorney's  bill.  Lord  Tenterden, 
in  his  summmg  up,  said,  '*  The  question  is,  whether  you 
think  that  the  expense  was  brought  upon  the  parties  by 
tire  inadvertence  of  the  plaintiff."  And  the  learned  coun- 
sel who  led  for  the  plaintiff  in  that  case,  wais  so  fully  sa- 
tisfied of  the  correctness  of  the  mode  in  which  the  ques- 
tion was  about  to  be  left  to  the  Jury,  that  he  elected  to 
be  nonsuited.  It  was  the  bounden  duty  of  the  plaintiff  in 
this  case  to  see  that  the  party  to  whom  his  client  was  op- 
posed, was  bound  by  the  reference  with  respect  to  the 
purchase  of  the  carriage.     It  does  not  appear  that  any 

(II)  2  G.  &  P.  1 13. 
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evidence  was  given  to  shew  that  Messrs.  Dawes  and  Chat- 
field  had  authority  to  do  anything  more  than  attend  and 
prosecute  the  reference  under  the  original  submission. 
The  plaintiff  should  have  required  some  proof  of  their  au- 
thority to  sign  the  second  submission,  especially  as  it  was 
the  case  of  a  married  woman  and  her  surety,  in  which  no 
general  authority  could  by  law  be  implied.  Sureties  are 
not  bound  by  implication,  but  only  by  express  authority. 

Park,  J. — The  judge  arbitrator  was  equally  guilty 
with  Mr.  Edwards;  was  he  not?  He  ought  to  have  known 
what  the  law  upon  the  subject  was.  *" 

Wilde,  Seijt. — That  may  or  may  not  be;  but  I  submit 
that  the  attorney  who  was  to  be  paid  was  bound  to  see 
that  his  client  was  not  injured.  Whether  or  not  the  ar- 
bitrator, looking  at  the  rank  of  the  parties,  might  choose 
to  confide  in  their  honour,  I  do  not  know ;  but  he  would 
have  been  well  warranted  in  so  doing,  as  they  were  repre- 
sented by  respectable  attomies.  But  Edwards  was  the 
especial  agent  of  the  defendant,  paid  to  exercise  that  care, 
the  want  of  which  alone  has  deprived  the  defendant  of  the 
benefit  which  would  have  resulted  from  his  services.  It 
was  not  a  matter  of  any  difficulty.  The  plaintiff  might 
easily  have  asked  for  the  authority  of  Dawes  and  Chat- 
field,  as  the  parties  had  personally  signed  the  original  sub- 
mission. It  appears  that  Dawes  and  Chatfield  saw  the 
second  submission  signed  by  the  plaintiff  in  the  presence 
of  the  defendant;  therefore  they  were  sure  that  the  defend- 
ant was  bound.  The  authority  of  Lady  Ramsay,  she 
being  a  married  woman,  would  not  be  sufficient. 

Park,  J. — ^Then  were  not  the  Court  of  King's  Bench 
wrong  in  recommending  a  reference  ?  They  must  have  known 
that  a  married  woman  could  not  give  such  authority. 

Wilde,  Seijt. — I  submit  not.    If  a  matter  be  doubtful, 

u2 
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or  even  if  it  be  clear,  provided  the  Court  think  the  legal 
objection  a  harsh  one,  they  may  properly  suggest,  while 
the  parties  are  in  a  state  of  suspense  as  to  the  final  result, 
that  the  matter  should  go  before  the  same  arbitrator,  to 
prevent  the  necessity  of  any  decision.  I  submit  with  con- 
fidence, that  the  plaintifi^is  not  entitled  to  recover.  Here 
is  he,  as  an  attorney,  charging  100/.,  for  procuring  an 
award  which  is  not  now  in  existence,  because  of  the  want 
of  authority  in  Messrs.  Dawes  and  Chatfield,  which  au- 
thority it  was  the  plaintiff's  duty  to  see  that  they  possess- 
ed. There  is  nothing  of  more  importance  in  cases  of  arbi- 
tration, than  that  the  attornies  should  see  that  the  refer- 
ence proceeds  upon  proper  authority. 

Park,  J. — It  is  admitted  in  this  case,  that  the  plaintiff 
is  a  highly  respectible  member  of  the  profession,  and 
that  he  has  not  been  guilty  of  anything  wicked,  but  merely 
of  inadvertence.  The  question  is  this,  is  Mr.  Edwards  to 
be  paid  his  bill  or  not?  I  am  of  opinion  that  there  is  not 
a  colour  for  preventing  his  recovering.  I  agree  perfectly 
with  what  is  said  by  my  Lord  Tenterden  in  the  case  which 
has  been  cited.  It  is  not  to  be  imagined  that  Messrs. 
Dawes  and  Chatfield  were  playing  the  rogue,  and  endea- 
vouring to  entrap  Mr.  Edwards.  There  was  a  case  tried 
in  this  Court,  in  which  the  present  Lord  Chief  Justice, 
then'at  the  bar,  was  counsel,  and  he  argued  in  the  same 
manner  as  my  brother  Wilde  has  to  day,  but  the  Court 
were  of  opinion  against  him.  The  question  is  this,  could 
this  plaintiff,  Mr.  Edwards,  could  any  honourable  or  even 
any  cautious  man  suppose,  at  such  a  time,  when  the  refer- 
ence had  proceeded  so  far,  that  this  objection  would  be 
afterwards  taken  in  the  Court  of  King's  Bench.  If  you 
think, — and  now  I  come  to  the  words  used  by  my  Lord  Ten- 
terden in  the  case  of  Montriou  v.  JefferieSf — if  you  think 
that  the  plaintiff  has  brought  all  the  expense  upon  the 
party  by  his  improper  conduct,  you  will,  under  that  im- 
pression, find  your  verdict  for  the  defendant.     If  you  do 
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not,  you  will  find  for  the  plaintiff,  and  in  that  case  the        18S8. 
damages  will  be  100/.  B^^s 


V. 


Verdict  for  the  plaintiff — Damages,  100/.  Coopbb. 

Toddy ^  Serjt*,  and  MaUby^  for  the  plaintiff. 
Wilde,  Serjt.9  for  the  defendant. 

[Attomies — Edwards,  and  Coe,'] 


Crofts,  Assignee,  &c.  i?.  Stockley  and  Another.  j.^^^  lg^^^ 

Debt  on  a  bail-bond. — The  declaration  stated,  that  The  declaration 

the  plaintiff  (Josiah  Crofts)  had  sued  and  prosecuted  "  out  Jl^b'ldi'bSJd  "^ 

of  the  Court  of  our  lord  the  now  king,  before  the  Right  ftated  the  inu- 

Honourable  Sir  W.  Z).  Best^  Knight,  and  his  companions  Common  Pleas 

there,  his  Majesty's  justices  of  the  bench,  at  ^Vestminster,  arreeTofthe 

in  the  county  of  Middlesex,  a  certain  writ  of  our  said  lord  pn?ap»J»  by 

''  which  the  she- 

the  king,"  &c.,  "  against  one  William  Wright,  directed  to  riff  was  com- 

the  sheriff  of  Northamptonshire,  by  which  said  writ  our  hbhody  "6e- 

sadd  lord  the  king  commanded  the  said  sheriff,  that  he  ^T^^J^*^ 

should  take  the  said  William  Wright  if  he  should  be  found  '*«  ««^»  ^ 

Wettwuntier  " 

in  his  bailiwick,  and  him  safely  keep,  so  that  the  said  she-  &c.,  to  aosw'er 
riff  might  have  his  bodf  before  the  justices  of  our  said  ^l  he  mSht 
lord  the  king,  at  Westminster,  on  the  morrow  of  All  Souls  ««"wer  &c., 

"  according  to 

then  next  ensuing,  to  answer  the  said  Josiah  of  a  plea  of  the  custom  of 
trespass;  and  also  that  the  said  William  Wright  might  ttf's  Court^^iu, 
answer  the  said  Josiah,  according  to  the  custom  of  his  J^ndiSm^f  th* 
said  Majesty's  Court  of  Common  Bench,  in  a  certain  plea  bond  to  be  for 
of  debt,''  &c.  It  then  averred,  that  the  writ  was  properly  of  UiTJriSipai, 
delivered,  and  that  the  sheriff  arrested  Wright,  and  be-  il^''^^^'^ 
fore  the  return  of  the  writ  took  the  bail  of  the  defend-  the  said  urru  in 

the  said  Courts" 

ants  for  his  appearance;  and  that  they  entered  into  a  bail-  &&,  and  alio  to 

answer  &c., 
"  aceordmg  to  the  custom  of  his  said  Majesty's  Court  rf  Common  Bench."     The  condition,  as  proved 
*  >t  the  trial,  was  for  the  appearance  of  the  principal,  before  our  said  lord  the  king  at  Westminster," 
ftc.,  to  answer  Sec.,  and  idso  to  answer  **  according  to  the  custom  of  the  kin^s  Court  of  C 
BflKA/'—Ueld,  that  there  was  not  any  material  variance.  ^ 
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bond,  the  condition  of  which  was,  "  that  if  the  said  WiUiant 
Wright  should  appear,  according  to  the  exigency  iff  the 
said  writ,  in  the  said  Court,  on  the  morrow  of  AU  Souls, 
to  answer  the  said  Josiah  in  a  plea  of  trespass,  and  also 
that  the  said  WiUiam  Wright  might  answer  the  said  Jo- 
siah, according  to  the  custom  of  his  said  Mqfesty*s  Court  of 
Common  Bench,  in  a  certain  plea  of  debt  for  400/.,"  that  then 
the  said  obligation  should  be  void,  &c.  It  then  averred  that 
Wright  did  not  appear  according  to  the  exigency  of  the 
writ,  whereby  the  bond  became  forfeited,  and  the  sheriflT 
assigned  it  to  the  plaintifi.  The  plea  was  non  est  factum. 
The  condition  of  the  bond  was  in  the  following  terms: — 
''  The  condition  of  thb  obligation  is  such,  that  if  the 
above  bounden  William  Wright  do  appear  brfore  our 
said  sovereign  lord  the  king,  at  Westminster,  on  the  mar- 
row of  All  Souls  next  coming,  to  answer  Josiah  Crofts  in 
a  plea  of  trespass;  and  also,  that  the  sud  William  Wright 
may  answer  the  said  Josiah,  according  to  the  custom  of  the 
King's  Court  of  Common  Bench,  in  a  certain  plea  of  debt, 
for  400/.,  that  then  this  present  obligation  to  be  void  and 
of  no  force ;  otherwise  to  stand  and  remain  in  fuU  force,  vi- 
gour, and  effect.'* 

Ludlow,  Serjt.,  for  the  defendants,  contended,  that  there 
was  a  material  variance.  He  cited  Mill  v.  PoUon  (a),  Im- 
pey  V.  Taylor  (6),  and  Sheldon  v.  fFhitaier  (c). 

(a)  1  J.  B.  Moore,  19,  and  7  of  a  pluries  bill  of  MuUluex,  be- 
TavQt.  271.  In  this  case  it  was  cause  the  allegation  must  be  taken 
held  that  the  words  ^  Court  of  the  as  describing  the  Court  of  Gon- 
Bench/*  in  a  plea  of  judgment  re-  mon  Pleas, 
covered,  could  not  be  construed  (c)  R.  &  M,  266.  This  was  an 
as  descriptive  of  the  Court  of  action  against  the  sheriff,  on  the 
King's  Bench,  but  could  only  be  8  Ann.  c.  14.  The  dedaration 
conndered  as  describing  the  Court  stated,  that  the  sheriff,  by  rirtiie  of 
of  Common  Pleas.  a  "  writ  of  our  taid  lord  tke  kuig, 

(b)  3  M.  &  S.  166.  An  allega-  before  the  king  kinuelf/'  took  the 
tion,  that  an  action  was  depending  goods  &c.  The  writ  b  point  of 
in  Ids  Mijest/s  Court  o/<Ae£<ficA  fact  issued  from  the  Commoa 
at  Weitmimter,  was  held  in  tUs  PloM,  and  it  was  held  to  be  a  ma- 
case  not  to  be  sustuned^by  proof  teiia  yariance. 
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Park,  J« — 1  will  direct  a  verdict  for  the  plaintiflTy  and         ^828. 
gifc  my  brother  Ludlow  leave  to  move  for  a  nonsuit.  Gboftb 

Verdict  accordingly.        Si^cklbt. 
Mereweiher^  Serjt,  and  Camyn,  for  the  plaintiff. 
Ludhw,  Seijti  for  the  defendant. 

[Attoniies— IWfer  Sf  &,  and  Cotfycr.] 


In  the  ensuing  Easter  Term,  Ludlow,  Serjt.,  moved, 

pursuant  to  the  leave  given.    He  cited,  in  addition  to  the 

cases  referred  to  at  Nisi  Prius,  the  case  of  Renalds  v. 

SmUh{a)i    and  the  Court  granted  a  rule  to  shew  cause. 

This  rule  came  on  in  the  Trinity  Term  following,  and,  after 

argument,  was 

Discharged. 

(c)  On  a  capias  returnable  in  tion^for  the^  defendant's  appear- 

the  Common    Fleas,    the    sheriff  ance,  before  hUlsaid  Majesty  at 

made  his  mandate  to  the  high  bul-  Westminster,  in  five  weeks  of  Easter, 

UTof  Pomfret,  to  take  the  defend-  It  was  decided  that  tins  bond  was 

at,  10  that  be  might  have  Us  body  vmd,  because  it  described  an  ap- 

h^tare  his  said  Mafesty  at  Westmin-  pearance  in  the  Court  of  Kinjg^s 

tUr,  in  fire  weeks  of  Easter;  and  Bench.  6  Taunt.  551. 
a  bsil-bond  was  taken  with  condi- 


BEFORE  MR.  JUSTICE  BURROUOH. 


O'Brien  v.  Currib.  ^«*-  ^®<*- 

1 RESPASS  by  a  bankrupt  against  the  petitioning  ere-  A  commiMi«i 
ditor  under  his  commission.    It  appeared  that  tfie  bank-  notbe«ui^!OTted 

'Upt  was  a  minor.  agiinit  apenon 

'  under  age. 

BuRRouGH,  J. — It  is  quite  clear,  that  a  commission  of 
bankrupt  against  a  person  not  of  age  is  not  good  in  law% 
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1828.         Bankruptcy  fonnerly  was  considered  as  a  crime,  and  a 
O'Bribk      commission  issued  against  an  infant  certainly  cannot  be 


0. 

CURRIB. 


supported,  but  is  absolutely  void. 

Verdict  for  the  plaintiff*. 
Wilder  Serjt.,  and  Sieer^  for  the  plaintiff*. 
Andrews,  and  E.  Lawes,  Serjts.,  for  the  defendant. 

[Attornies — Ivimey  and  Baddeleyt.'] 


BEFORE  MR.  JUSTICE  GASELEE. 


Feb.  19/A. 

In  an  action  by 
the  indorsee  of 
a  biU  of  ex- 
change, accept- 
ed in  a  foreign 
country,  against 
a  party  in  Lon- 
don who  under- 
took to  negoti- 
ate it,  for  not 
pajring  over  the 
proceeds,  which 
is  tried  after 
the  bill  has  be- 
come due,  parol 
evidence  may 
be  given  of  the 
particulars  of 
the  bill. 

<S^&fo,thatif 
the  declaration 
in  such  case  al- 
lege that  the 
proceeds  were 
received,  some 
evidence  of  the 
receipt  must  be 
given  by  the 
plaintiff  at  the 
trisi;  and  a  let- 
ter written  by 
the  defendant, 
a  month  before 
action  broiight, 
saying  that  the 


Hunt  r.  Alewyn  and  Another. 

Assumpsit.— The  /r*<  count  in  the  declaration  stat- 
edy  that  the  plaintiff^  was  lawfully  possessed  of  a  certain 
bill  of  exchange,  for  6,240  florins,  foreign  money,  and  of 
the  value  of  6002.,  drawn  by  one  F.  Bayertz,  upon  certain 
persons  trading  at  Amsterdam  under  the  firm  of  Horstman 
&  Co.,  payable  on  the  24th  of  December,  1827;  and  being 
so  possessed  thereof,  he,  on  the  1st  of  October,  1827,  de- 
Uvered  the  same  to  the  defendants,  to  be  by  them  negoti- 
ated, and  caused  to  be  discounted  for  his  use  and  benefit, 
for  certain  commission  or  reward;  and  in  consideration  of 
the  premises,  and  of  such  commission,  they  undertook  and 
promised  him  to  negotiate  the  said  bill,  and  cause  and 
procure  it  to  be  discounted  for  his  use  and  benefit,  and  to 
pay  him  the  proceeds,  after  deducting  commission  and  ex- 
penses, whenever  they,  after  the  dbcounting,  should  be 
thereunto  requested.     It  then  averred,  that,  after  the  de- 
livery of  the  bill,  to  wit,  on  the  2d  of  October,  1827,  the 
defendants  procured  it  to  be  discounted,  and  received 
the  proceeds,  amounting,  aftier  the  deductions,  to  512^  7^.; 

money  would  be  received  in  a  few  days,  is  not  iufficicnt. 
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yet  that  they  did  not  nor  would  pay  the  plaintiff  the  pro- 
ceeds, but  kept  and  retained  thenii  contrary  to  their  pro- 
mise and  undertaking. 

The  second  count  was  more  general,  on  a  promise  to  get 
the  bin  discounted,  and  pay  over  the  proceeds,  on  request, 
with  an  averment  of  the  actual  discount,  and  receipt  of  the 
proceeds,  and  a  refusal  to  pay  over  the  amount  to  the 
plaintiff.  There  were  the  money  counts ;  and  the  plea 
was  non  assuff^sU. 

It  appeared  that  Bayertz,  who  was  living  in  London,  was 
indebted  to  the  plaintiff  for  money  lent,  &c.  The  plaintiff 
bsued  a  writ  against  him,  and  Bayertz  proposed  to  give 
him  an  order  on  Messrs.  Horstman  &  Co.,  at  Amsterdam, 
for  whom  he  (Bayertz)  was  shipping  iron.  The  plaintiff 
not  knowing  anything  of  the  respectability  of  Horstman  & 
Co.,  Bayertz  took  him  to  the  defendants,  Messrs.  Alewyn 
&  May,  who  were  consuls  to  the  king  of  the  Netherlands. 
They  said  that  the  house  of  Horstman  &  Co.  was  a  house 
of  credit,  and  they  would  negotiate  any  bill  which  was  ac- 
cepted by  them.  This  was  on  the  18th  of  September. 
The  plaintiff  and  Bayertz  then  went  together  to  Amster- 
dam, and  obtained -the  acceptance  of  Horstman  &  Co.  to 
a  foreign  bill,  which  they  brought  to  the  defendants,  who 
undertook  to  negotiate  it  on  the  behalf  of  the  plaintiff.  On 
the  2d  of  October,  the  defendants  wrote  to  the  plaintiff, 
saying  that  they  had  negotiated  the  bill,  and  that  the  mo- 
ney would  be  paid  by  the  purchaser  in  the  course  of  a 
day  or  two.  They  also  enclosed  a  letter  from  a  Mr.  Hut- 
chinson, who  made  a  claim  upon  the  bill  as  a  creditor  of 
Bayertz,  observing,  that  they  hoped  the  plaintiff  would  be 
able  to  arrange  with  that  gentleman.  There  was,  at  the 
foot  of  the  defendant's  letter,  a  note  of  the  amount  of  the 
bill,  with  the  drawer's  and  acceptor's  names,  and  the  de- 
ductions for  conmiission,  &c. 

On  the  next  day,  the  plamtiff  wrote  an  answer,  saying, 

that  Mr.  Hutchinson's  claim  could  not  affect  him  as  a  bond 
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1828.       fide  holder^  and  requiring  the  proceeds  to  be  paid.     Bay- 
„'    ^      ertK  afterwards  became  bankrupt. 
«.  A  brother  of  the  plaintiff,  who  had  seen  the^bill  while  it 

AtiXwin.     ^^  j^  j^-g  possession,  was  called  on  his  behalf  to  prove  the 
particulars  of  it. 

Toddy i  Seijt.|  for  the  defendants,  objected.  The  plain- 
tiff cannot  give  parol  evidence  of  this.  He|  must  produce 
the  bill,  or  an  attested  copy. 

Gaselbe,  J. — 1  shall  not  turn  the  plaintiff  round  upon 
this  objection.    I  wiQ  allow  the  questions  to  be  asked. 

The  witness  then  proved  the  bill,  as  set  out  in  the  de- 
claration. He  stated  that  his  brother's  indorsement  was 
not  upon  it 

Taddff,  Serjt,  submitted,  that  the  plaintiff  ought  to  be 

nonsuited.    There  is  no  proof  of  the  plaintiff's  title  to  the 

bill.     His  indorsement  is  not  upon  it.     There  is  nothing 

but  a  letter  of  the  defendants  stating  that  they  had  nego- 

.    tiated  it. 

Gaseleb,  J. — There  is  no  mention  in  the  letter  of  the 
receipt  of  the  proceeds. 

fFilde^  Serjt.,  for  the  plaintiff. — If  an  agent  writes  a  let- 
ter, saying  that  proceeds  will  be  received  in  a  few  days, 
and  the  action  is  not  brought  for  a  reasonable  time  after- 
wards, it  is  to  be  presumed^  that,  at  such  time,  the  proceeds 
had  come  to  his  hand.  This  action  calls  upon  the  defend*^ 
ants,  either  to  pay  or  shew  that  they  have  not  received. 
The  plaintiff  has  waited  more  than  a  month,  and  that  is 
quite  su£Scient.  It  was  the  duty  of  the  defendants  to  re- 
ceive theproceeds,  they  having  negotiated  the  bill.  It  is 
in  their  power  to  shew,  whether  they  have  received  them 
or  not ;  the  plaintiff  cannot  know  any  thing  about  it. 
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Gaselss,  J. — In  both  counts,  you  allege  that  they  ne- 
gotiated the  bill,  and  received  the  proceedi;  must  not  you 
give  some  proof  of  the  receipt  (a)?  you  declare  against 
them  lor  not  paying  you  the  money.  But  I  will  not  turn 
the  party  round  upon  it. 

WUde,  Seijt.,  then,  for  the  purpose  of  shewing  such  re- 
ceipt, put  in  a  letter  of  the  defendants,  of  the  4th  of  Oo- 
tober,  in  which  they  stated  that  an  attachment,  at  the  in- 
stance of  Messrs.  Glazebrook  &  Co.,  against  the  proceeds 
ia  their  hands,  as  the  property  of  Bayertz,  had  been  lodg- 
ed with  them  from  the  Lord  Mayor's  Court. 

Taddjff  Serjt.,  then  submitted,  that  this  was  an  answer 
to  the  action,  as  it  negatired  the  assertion  of  title  in  the 
plabtiff,  by  shewing  that  it  was  in  somebody  else. 

Wilde,  Seijt. — ^There  is  no  colour  for  the  objection.  In 
the  first  place,  the  attachment  is  no  answer,  unless  it  is 
carried  on  to  a  judgment:  there  was  a  case  to  that  effect 
in  this  Court.  And  in  the  second  place,  their  telling  us, 
that  a  third  person  aiisserts  that  the  proceeds  are  the  pro- 
perty of  Bayertz,  is  no  evidence  of  their  being  so  in  fact 

Taddy,  Seijt. — I  allow  that  it  has  been  decided,  diat 
when  an  attachment  is  set  up  by  the  defendant,  and  prov- 
ed as  his  case,  then  it  must  be  shewn  that  it  has  proceeded 
to  a  judgment.  But  that  is  not  the  case  here.  The  at- 
tachment appears  on  the  plaintiff's  own  shewing ;  and  as 


(a)  In  the  case  of  GurrtU  r.  rower's  *' afiairs.''     Abbott,  C.J. 

BandUy,  which  was  an  action  on  held,  that  some  evidence  must  be 

a  guarantie,  the  undertaking  was  given  by  the  plaintiff,  to  shew  that 

Xo  **  make  provision  for  ike  repay-  no  provision  had  been  made  by 

"ntf,**  of  a  sum  of  money,  **  ua-  the  defendant.    Vol  1,  of  these 

der,"  an    ''arrangement,"  then  Reports,  pp.217,  and 484. 
'<  going  on,  for  settling  **  the  bor- 
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he  does  not  go  on  to  shew  what  has  been  done  in  it,  it 
must  be  taken  to  be  a  regular  attachment. 

Gaselee,  J. — ^The  attachments  in  the  case  alluded  to  by 
my  brother  Wilder  were  attachments  which  had  not  been 
regularly  proceeded  in.  There  had  been  time  to  go  on 
with  themi  but  the  parties  did  not  proceed  regularly.  I 
will  however  reserve  the  point.  I  think  it  is  ^better  that 
the  case  should  go  to  the  Jury. 

Bayertz  was  then  called  as  a  witness,  and  stated,  that 
he  gave  the  bill  to  the  plainti£Pfor  a  bond  fide  considera- 
tion, and  that  he  had  not  any  interest  in  it  at  the  time  when 
it  was  negotiated  by  the  defendants. 

Gaselee,  J.,  left  to  the  Jury  the  question  of  the  em- 
ployment of  the  defendants,  and  they  found  a 

Verdict  for  the  plaintiff. 

Wilde^  Serjt.,  and  HuicMnsan,  for  the  plaintiff. 

Taddy,  Serjt.,  for  the  defendants. 

[Attornies — Meyhew  and  G(Ua.\ 


In  the  ensuing  Easter  Term,  Taddy,  Serjt,  moved  to 
set  aside  the  verdict,  pursuant  to  the  leave  given  at  the 
trial ;  but  the  Court  were  of  opinion  against  him,  upon 
both  his  objections,  and  therefore  the  rule  was 

Refosed. 
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BEFORE  MR.  JUSTICE  PARK. 


The  Trustees  of  the  British  Museum  r.  White.  j^^.  20th. 

ISSUE  from  the  Court  of  Chancery. — This  was  a  spe.  Held  at  NiH 
cial  jury  cause ;  and  ten  special  jurors  only  appeared.  gpecw/nry.  "  * 


the  plaintiff's 
counsel  caonot 

WUde,  Serjt.j  for  the  plaintiffs,  prayed  a  tales.  have  auies 

without  the  con- 
sent of  the  coun- 

Park,  J.— Do  the  other  side  consent?  Because  I  do  fci^^*^" 
not  think  that  a  plaintiff  has  any  right  to  have  a  tides 
without  consent  on  the  part  of  the  defendant.     I  know  that 
other  Judges  have  a  different  opinion  upon  this  subject; 
but  I  must  act  upon  my  own  impressions. 

Botanqueti  Serjt.,  for  the  defendant,  gave  his  consent; 
and  the  cause  proceeded. 

Wilde ^  Serjt.,  Cooie,  and  Patteson,  for  the  plaintiffs. 
Bostmquei,  and  Adams^  Serjts.,  for  the  defendant. 

[Attornies — Bray  ^  If.,  and  "Rcgcn  Sf  SonI\ 


Lees  r.  Wihtcomb.  Teh.  22iiif. 

Assumpsit. — The  Jlrst  count  of  the  declaration  stat-  An  agreement 
ed,  that,  at  the  time  &c.,  Martha,  the  wife  of  the  plain-  agrees* "/ore-* 
tiff,  was,  and  from  thence  &c.,  a  dress-maier  and  milliner,  »«"*»«w7A"C.D. 

'  '  .  '    for  two  years 

wc,  and  thereupon,  on  the  5tli  day  of  June,  1826,  in  from  the  date  of 
consideration  that  the  said  plaintiff,  at  the  special  instance  f^seofUtrrning*' 
and  request  of  the  said  defendant,  would  receive  the  said  '^^f  *ini^not*^" 

support  a  decla- 
ration stating  the 
coniidention  to  be,  that  C,  D.  would  "  receive'*  A.  B.  "  into  hie  service." — Semhle,  also,  that  such 
u  sgreement  is  not  available,  on  the  grounds  of  there  being  no  inuiiudity,  and  no  consideration  ap- 
Pnringonthefaceofiu 
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defendant  into  his  house,  and  find  and  eupply  her  with 
board  and  lodging,  and  cause  her  to  be  taught  the  trade 
and  business  of  a  dress-maker  and  milliner,  by  the  said 
wife  of  the  said  pkintiff,  she  the  said  defendant  agreed 
and  undertook,  and  faithfully  promised  the  siud  plaintiflT 
to  remain  and  continue  with  the  said  wife  of  the  said 
plaintiff  for  two  years  from  the  day  and  year  aforesaid,  for 
the  purpose  of  learning  the  business  of  a  dress-maker  and 
milliner.  It  then  averred  that  the  plaintiff,  confiding  in 
the  s^id  promise  of  the  said  defendant,  received  her  into 
his  house,  and  that  she  remained  in  his  house  for  a  long 
time,  to  wit,  from  the  day  and  year  aforesaid,  until  the 
H«th  day  of  April,  1827;  and  that  during  the  time  she  so 
remained,  he  supplied  her  with  board  and  lodging,  and 
other  necessaries,  and  caused  her  to  be  taught  by  his 
wife  the  trade  and  business  of  a  dress-maker.  Then 
came  an  averment  that  the  plaintiff  was  ready  and  will- 
ing to  have  suffered  the  defendant  to  have  continued 
for  the  remainder .  of  the  two  years,  and  would  have 
supplied  her  Sec,  and  taught  her  &c.;  but  that  the 
defendant  did  not,  nor  would,  although  often  requested 
so  to  do,  remain  and  continue  with  the  said  wife  of 
the  said  plaintiff,  or  in  his  house,  but  wholly  neglect- 
ed and  refused  so  to  do;  and  on  the  contrary,  before 
the  expiration  of  the  said  two  years,  to  wit,  on  the  said 
14th  day  of  April,  without  the  licence  and  consent  of 
the  said  plaintiff  and  his  said  wife,  or  either  of  them,  and 
against  their  will  &c.,  left  the  house  of  the  plaintiff  and 
the  service  of  him  and  his  wife,  and  continued  absent, 
whereby  he  had  lost  the  profits  which  he  would  have  de- 
rived from  her  service  and  assistance. 

The  second  count  was  similar  in  substance  to  the  first, 
except  that  it  omitted  the  words  *'  other  necessaries*^  in 
the  statement  of  the  consideration,  after  the  words  "  board 
and  lodging,*^  and  stated,  that  the  plaintiff  undertook  to 
receive  the  defendant  into  his  service. 

The  third  count  only  mentioned  the  business  of  a  dress- 
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maker,  omitting  tbe  word  "  nuUiner;^  but  in  other  re- 
spects it  was  similar  to  the  first  count* 

The  fourth  count  contained  the  words  "  dress^maler 
md  mUliner,'*  but  omitted  the  words  **  board,  lodgings 
wad  other  necessaries.'' 

The  Jifth  count  omitted  both  the  word  ''  milUner;'  and 
the  words  "  boards  lodgings  and  other  necessaries i"*  but 
stated  the  consideration  to  be  as  in  the  second  count,  that 
the  jdaintiff  would  receive  the  defendant  into  his  service. 

The  nxth  count  was  for  work  and  labour  in  teaching 
aod  instructing,  and  for  meat,  drink,  washing,  lodg- 
ing, &c. 

There  were  the  usual  money  counts.  Plea — Non  as- 
sunqmt. 

The  agreement  given  in  evidence  on  the  part  of  the 
plamtiff,  was  as  follows : — 

"  I  hereby  agree  to  remain  with  Mrs.  Lees,  of  302, 
Regent  Street,  Portland  Place,  for  two  years  from  the 
date  hereof,  for  the  purpose  of  learning  the  business  of  a 
dress-maker,  &c.     As  witness  my  hand,  this  5th  day  of 

''""^'^*^^^-  Amelia  Whitcomb." 

WUde^  Seijt,  for  the  defendant,  submitted,  that  the 
plaintiff  was  not  entitled  to  recover.  There  is  no  contract 
at  all  on  the  part  of  the  plaintiff.  The  defendant  con- 
tracts to  remain  two  years  to  learn  sofnething,  and  nobody, 
hy  the  agrfsement  put  in,  is  bound  to  give  her  instruction ; 
nor  are  there  any  words  in  the  agreement  importing  bene- 
ficial service  to  the  plaintiff.  It  cannot  be  intended  that 
a  person  learning  will  benefit  the  person  teaching.  The 
consideration  must  appear  on  the  face  of  the  agreement; 
but  there  no  person  at  all  is  bound.  It  is  quite  clear  that 
the  husband  is  not  bound,  because  the  wife,  to  bmd  the 
husband,  must  make  the  contract  for  him.  The  first 
count  states  a  contract  with  respect  to  dress-making  and 
mOinerjf;  and  the  agreement  neither  contains  that  nor 
^^y  stipulation  about  necessaries. 
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Park^  J. — As  to  the  first  count,  I  perfectly  go  along 
with  you. 

Wilde,  Serjt. — ^The  second,  third,  and  fourth  counts  are 
also  incorrect.  The  fifth  count  states  the  consideration  to  be 
an  agreement  on  the  part  of  the  plaintiff,  to  receive  the  de- 
fendant into  his  service,  and  to  cause  her  to  be  taught. 
The  plaintiff  must  shew  that  he  had  entered  into  a  bind- 
ing contract.  It  cannot  here  be  left  to  implication,  be- 
cause there  b  a  lirritten  agreement  to  which  you  cannot 
add.  No  action  could  have  been  brought  by  the  defend- 
ant against  Lees.  The  contract  also  does  not  import  be- 
neficial service.  Learning,  unexplained  on  the  face  of  the 
agreement,  does  not  import  any  such  thing. 

Park,  J. — ^The  last  case  on  this  subject  was  of  Jen- 
Jciru  V.  ReynoldM  (a),  in  this  Court. 

Tctddffj  Serjt.,  for  the  plaintiff. — All  that  is  necessary  is, 
that  the  agreement  should  be  signed  by  the  party  to  be 
charged.  If  the  Court  can  imply  the  consideration  for  the 
promise  of  such  party,  by  inference  from  the  nature  of 
his  obligation,  that  is  sufficient.  The  case  of  Egerton  v. 
Matthews  (6)  is  decisive  on  this  point,  in  favour  of  the 
plaintiff. 

Park,  J. — I  should  doubt  whether  that  'case  can  now 


(a)  6  J.B.  Moore,  86.  In  that  case  (6)  6  East,  307.  That  case  de- 
the  defendant  was  sued  on  a  me-  cides  that  a  memoraodum,  signed 
morandum,  written  and  signed  by  by  a  defendant,  whereby  he  agrees 
him,  and  addressed  to  the  plaintiff,  to  give  a  certun  sum  for  goods, 
in  the  following  words :  *•  To  the  takes  the  case  out  of  the  17th  sec- 
amount  of  100/.,  consider  me  as  tion  of  the  statute  of  fraudsp  though 
security  on  J.  C.'s  account."  It  not  signed  by  the  seller,  nor  ex- 
was  held  that  this  was  not  bind-  pressing  any  consideration  for  the 
ing  under  the  statute  of  frauds,  as  promise  of  the  defendant,  other 
it  did  not  express  the  considera-  than  by  inference  from  his  own  ob- 
tion  for  the  undertaking.  ligation. 
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be  supported,  consistently  with  Wain  v.  Wartiers{c),  which 
the  King's  Bench  confirmed  in  the  case  of  Saunders  v. 
Wakefield,  and  we,  on  full  consideration,  confirmed  it  in 
this  Court  also. 

Taddy,  Serjt.— The  case  of  Wain  v.  WarUers  is  no 
doubt  established ;  but  Egerion  v.  Matthews  is  consistent 
with  it,  because  the  obligation  to  buy  imports  an  obliga- 
tion to  sell;  and,  in  the  present  case,  an  obligation  to 
teach  is  to  be  inferred,  because,  without  a  teacher  a  party 
cannot  learn.  As  to  the  beneficial  service,  the  staying 
two  years  is  a  beneficial  service.  As  to  the  matter  of  form  in 
the  declaration,  the  words,  "  &c'.*'  in  the  agreement,  mean 
the  business,  whatever  it  was,  that  Mrs.  Lees  was  then 
carrying  on;  but  the  count  is  quite  sufficient  without. 
With  respect  to  the  receiving  into  the  house,  the  expres- 
sion is,  that  the  defendant  shall  remain.  The  case  of  Wain 
V.  Warlters  is  a  case  of  great  nicety,  it  is  inter  apices  juris; 
but  that  case  does  not  say  that  the  obligation  on  one  part 
may  not  be  implied  from  the  other  part  of  the  agreement. 
I  submit  that  the  first  count  is  quite  supported. 

Hutchinson,  on  the  same  side. —  Wain  v.  Warlters,  and 
Saunders  v.  Wal^efield,  are  cases  of  contracts  to  pay  the  debt 
of  another  (d).    In  the  Duke  of  Norfolk  v.  Worthy  {e),  the 

(0  The  cases  of  Wain  v.  Warl-  be  performed  within  a  year,  would 

^ov,  aad  EgerUm  v.  Matthews,  of  course  come  wttlun  the  provi- 

were  dedded  on  different  sections  sions  of  the  4th  section,  and  be 

of  the  statute  of  frauds;  the  for-  subject  to  the  construction  which 

ner  on  the  4th,  and  tile  latter  on  was  put  upon  that  section,  in  the 

^  17th  secdon.    In  the  4th  sec-  case  of  Wain  v.  Warlters,  which 

tion  the  word  agreement  is  used;  case  decides  that  the  writing  must 

tod  the  Court,  in  Egerton  v.  Mat-  contain  the  consideration  for  the 

**<«w,  ore  said  to  have  decided  on  promise  as  well  as  the  promise  it- 

the  ground  that  the  object  and  self, 

woiding  of  the  two  sections  were  (d)  See  note  (c),  supra. 

Afferent.  The  present  case  being  (r )  1  Camp.  337. 
*c  case  of  an  agreement  not  to 

VOL.  ni.  X 
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Duke's  name  did  not  appear  till  after  the  breach  of  the  con- 
tract. 

WiUe,  Serjt.,  in  reply.— My  objection  is,  first,   that 
there  is  no  mutuality;  and  sc 
sideration  on  the  face  of  the 

Park,  J. — I  am  of  opi 
points.    There  is  no  m 
not  have  brought  any  a( 
also  of  opinion,  that  thei 
face  of  the  agreement. 

Toddy,  Serjt.— Will  your 

Park,  J. — ^I  never  nonsuit 
with  the  defendant.     I  do  no 
leave  to  move  in  this  case. 

Taddy,  Seijt.,  and  Hutch! 
Wilde,  Serjt.,  and  Morgav 
[Attomies — Mayh 


ijt*  j«utAunnn«c  rut-i- . 

—  *«aocBswiBaAlraiifnsare-x- t  -  = 
^V,aKMRO0">Br'sbcetse  State 
"«'  1  .KjaaiB^Kii  used,  wom  Of  85ef  gd 


,t^M:vr««r*  da  store 
:  Miance  by 


L«i-cK?«r.  on  select 
^  oaiwiaotacreqiMeG 
Ba^aitt  front  of  your 


In  the  ensuing  Easter  Te 
a  rule  nm,  for  a  new  trial,  wl 
the  Trinity  Term  following. 


_  safBSubiecti 


9«B  paid  for  li.'^s 
jp^j^^a,  refund  A  iSte 


Wilde,  Serjt.,  shewed  caus  ■* 

supports  any  part  of  the  declai 
received  under  the  agreement 
to  learn  merely,  and  not  as  a  s(  ^- 

sideration  alleged  in  the  dec!  »  .^^^..^«* 

therefore  is,  that  there  was  no  c^  ...*  act  of  service.  The  ques- 
tion is  not  whether  service  was  incidentally  received,  but 
was  service  the  object  of  the  agreement  ?     While  scholars 
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are  learning  to  write,  a  schoolmaster  may  apply  their  writ- 

ing  to  some  beneficial  purpose,  yet  bis  so  doing  will  not 

make  the  boys  bis  servants.     Tiie  agreement  not  being  to 

be  performed  within  a  year,  must  be  in  writing,  and  the 

hide  of  it  must  be  contained  in  the  writing.     The  plain- 

fT  complains  of  loss  of  service,  and  he  must  shew  that  the 

.'fendant  was  under  an  obligation  to  serve.     Here  the 

ourt  called  upon — 

Toddy ^  Seijt,  to  support  his  rule. — I  rely  on  the  fourth 
d  fifth  counts.  The  consideration  there  assumes  what 
s  proved  at  the  trial,  and  was  the  resuU  of  the  agree- 
•nt,  viz.  that  the  continuing  for  two  years  was  a  bene- 
ial  service.  The  defendant  was  unacquainted  with  the 
isiness  when  she  came,  and  as  soon  as  she  had  learned 
she  went  away.  The  word  service  here  means  continu- 
ce  with  a  master  who  is  to  give  instruction.  The  mean- 
ly' of  the  word  remain  in  the  agreement  is,  that  the  learn- 
will  continue  with  the  teacher  for  the  sake  of  beneficial 
rvice.  The  case  of  Egerion  v.  Matthews  seems  strongly 
our  favour. 

Park,  J. — ^The  services  were  beneficial,  but  they  might 
ve  been  otJierwise; 

Toddy,  Serjt — ^That  only  affects  the  amount  of  com- 
nsation.     We  must  take  the  chance  of  that. 

Best,  C.  J.,  was  of  opinion  that  neither  of  the  counts 
is  proved. 

BuRRouoH,  J. — Since  Wain  v.  WarUerSy  and  the  other 
^)e,  it  is  clear  that  the  consideration  must  appear  upon^ 
e  face  of  the  agreement;  and  that  is  the  short  answer  to 
is  case. 

Gaselee,  J. — I  have  a  doubt  upon  the  subject,  but  not 
X  2 
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1828.         sufficiently  strong  to  induce  me  to  disagree  with  the  opin- 
.  ions  expressed  by  the  rest  of  the  Court. 


Whitcomb. 


The  act  of  the  9  Geo.  4,  c.  14, 
8.  7f  which  comes  into  operttdon 
on  the  Ut  of  January  182d,  after 
referring  to  the  1 7th  section  of  the 
English  statute  of  frauds,  29  Car. 
2,  c.  3,  and  a  similar  provision  in 
the  Irish  act^  7  W.  3,  c.  12,  enacts, 
*'  That  the  said  enactments  shall 
extend  to  all  contracts  for  the  sale 
of  goods,  of  the  value  of  10/.  ster- 


Rule  discharged. 

ling,  and  upwards,  notwithstanding 
the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or 
may  not,  at  the  time  of  such  con- 
tract, be  actually  made,  procured, 
or  provided,  or  fit  or  ready  for  de- 
livery, or  some  act  may  be  requi- 
site for  the  making  or  completing 
thereof,  or  rendering  the  same  fit 
for  deHvery.** 


BEFORE  MR.  JUSTICE  BURROUGH. 


Feb,  24M.  ROBARTS  V.  RoBARTS. 

A  party  borrow-  ASSUMPSIT  for  money  lent,  &c.  Pleas— the  general 
^e  lender  a  pa-  issue,  and  the  Statute  of  limitations  (a).  It  was  admitted 
|^"f^^^*17j  that  several  of  the  sums  sought  to  be  recovered,  were  clear- 
owe  you  one       ly  within  the  statute^  and  the  claim  for  them  was  therefore 

hundred  ^ 

pounds,  Charles  abandoned;  but  there  were  two  sums^  one  of  50/.  and  the 


Robarto,  30th 
July,  1821 


other  of  1001.^  which  the  plaintiff  contended  he  was  enti- 
written  *^Au"  ^^^^  *^*  Under  the  following  memorandum,  which  was  in 

ust  17tb,  receiT- 
ed  fifty  pounds, 
Charles  Ro- 
barts:"— Held, 
in  an  action  by 
the  lender,  to 
which  the  sta- 
tute of  limita- 
tions was  plead- 
ed, that  the  lat« 
ter  memoran- 
dum, which  was  m  ithin  the  six  years,  did  npt  constitute  such  an  acknowledgment  of  the  eziitence 
of  the  debt  mentioned  in  the  former,  as  to  take  it  out  of  the  operation  of  the  statute. 


the  defendant's  hand-writing: 

"  I  owe  you  one  hundred  pounds. 

Chas.  Robarts. 

30th  July,  1821. 

**  August  ITth,  received  fifty  pounds  (6). 

Chas.  Robarts.'" 


(a)  The  plea  of  the  statute  was, 
that  the  cause  of  action  did  not  ac- 
crue **  within  six  yean  next  be- 
fore the  suing  out  of  the  original 
writ;*'  and  it  was  contended,  that 


the  production  of  the  etpias  wss 
not  proof  in  support  of  that  all^ 
tion,  but  Burroughs  J.,  was  of 
opinion  that  it  ^vas  quite  suffident- 
(b)  It  was  objected,  that  tiiis 


HILARY  TERM,  8  &  9  GEO.  IV. 

The  latter  part  of  this  paper  was  written  within  the  six 
years,  but  the  former  was  not;  but  it  was  submitted,  on  the 
part  of  the  plaintiff,  that,  as,  within  the  six  years,  the  defen- 
dant bad  received  50/.,  and  had  acknowledged  such  receipt 
upon  the  same  paper  which  contained  the  acknowlegment 
of  his  owing  a  previous  debt,  his  act  was  a  confession 
that  the  first  sum  still  remained  due. 
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Witde.  Serjt.,  for  the  defendant,  argued,  that  the  law 
required  a  clear,  unequivocal,  and  unconditional  admission; 
and  that  no  such  admission  was  contained  in  the  paper 
relied  on. 

MereweiheTf  Serjt.,  for  the  plaintiff. — It  is  for  the  jury 
to  say,  whether  the  defendant,  when  he  signed  the  second 
memorandum,  did  not  re-affirm  the  first. 


BvRROUGH,  J. — It  is  now  decided,  that  there  must  be 

a  positive  promise.  I  held  out  against  it  as  long  as  I  could ; 

but  it  having  been  so  decided,  I  cannot  now  put  the  question 

to  the  jury.     I  shall  tell  them  that  there  is  no  evidence  of 

a  promise  {c). 

Verdict  for  the  plamtiff  for  50^,  with 

leave  to  move  to  increase  it  by  adding 

the  100/. 


fvger  could  not  be  giTen  in  evi- 
dence without  a  recdpt  stamp; 
bm  Burroughs  J.,  overmled  the 
objection^  and  referred  to  Broohz 
T.  Daoief,  anUy  Vol.  2,  p.  186, 
which  decides*  that  a  paper  not 
put  in  as  a  receipt,  although  in 
the  form  of  one,  does  not  re- 
quire a  stamp;  reference  was  also 
made  to  Tomkin»  v.  AMy^  6  B. 
h  C.  541,  in  which  Lord  Tim- 
terden  intimates,  that  the  onlyre- 
capts  requiring  a  stamp  are  such 
as  import  that  something  which 
was  formerly  due  has  been  dis- 


charged.    See  also  the  ease  of 
Muliei  V.  HtUchiton,  ante,  p.  92. 

(<)  In  the  case  of  i^'Court  V.  Cfiotf, 
3  Bing.  329,  it  appeared  that  the  de- 
fendant, being  arrested  on  a  debt 
more  than  tax  years  old,  sidd,  ^*  I 
know  that  I  owe  the  money,  bat 
the  bill  I  gave  Is  on  a  three-penny 
receipt  stamp,  and  I  will  never 
pay  it.**  This  was  held  not  to  be 
such  an  acknowledgment  as  would 
revive  the  debt  against  a  plea  of 
the  statute  of  limitations.  And 
in  the  judgment  in  that  case. 
Best,  0.  J.,  is  reported  to  have 
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CASES  AT  NISI  PRIUS, 
Mereweiher,  Seijt.,  and  Carter f  for  the  plaintifi. 
Wilde,  Serjt.,  for  the  defendant. 

[Aiiome^^Rocke  4*  R.y  and  PuUenJ] 


In  the  ensuing  Easter  Term,  Merewether,  Serjt.,  moved, 
pursuant  to  the  leave  given.  He  contended,  that  the  me- 
morandum could  not  be  construed  otherwise  than  as  a  pro- 
mise,  and  if  not  a  promise,  it  was  nothing. 

The  Court  said,  that  the  two  items  were  distinct  mat- 
ters, and,  therefore,  could  not  have  the  effect  suggested. 
If  the  sums  had  been  cast  up,  it  might  perhaps  have  been 
otherwise. 

Rule  refused  {d). 


said :  ^*  The  Courts,  however,  have 
not  stopped  here;  they  have  said, 
acknowledgment  of  a  debt  is  suf- 
ficient, without  any  promise  to  pay 
it,  to  take  a  case  out  of  the 
statute.  I  cannot  reconcile  this 
doctrine  either  with  the  words  of 
the  statute  or  the  language  of 
the  pleadings."  The  case  also 
of  Scales  v.  Jacobs,  3  Bing.  638, 
decides,  that  where,  to  a  plea  of 
the  statute  of  limitations,  the 
plaintiff  replies  a  promise  with- 
in six  years,  and  proves  a  pro- 
mise to  pay  when  of  ability^  made 
three  years  after  the  original  cause 
of  action  accrued,  and  within  six 
years  of  the  commencement  of 
the  action,  he  must  at  the  trial 
prove  the  defendant's  ability.  Mr. 
Justice  Burrough  (who  with  Mr. 
Justice  Park  dissented  from  this 
dedsion),  is  reported  to  have  said, 
'*  as  to  the  supposed  necessity  for 
a  promise,  instead  of,  or  as  well  as, 


a  mere  acknowledgment,  it  should 
seem  not  to  be  necessary  in  this 
case,  from  the  circumstance  that 
an  action  of  debt  would  have  lain  to 
recover  the  price  of  the  goods  sold 
and  delivered,  and  that  a  bare  ac- 
knowledgment of  the  contract 
would  have  been  sufficient  to  sup- 
port such  an  action.  His  Lord- 
ship also  said, -:- '"There  seems 
to  be  a  solid  and  recognised  dis- 
tinction between  an  acknowledg- 
ment made  before  the  expiration 
of  the  six  years,  and  an  acknow- 
ledgment after.'' 

{d)  The  law  as  to  what  is  suffi- 
cient to  take  a  case  out  of  the 
statute,  has  received  very  consider- 
able alteration  and  amendment 
from  an  act  introduced  in  the 
House  of  Peers  by  the  Right  Hon- 
ourable Lord  Tenterden,  Chief 
Justice  of  the  Court  of  King's 
Bench.  That  act,  which  received 
the  royal  assent  on  the  9th  of  May, 
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1828^  and  comes  into  operation 
omtkeUt  of  January,  1829,  after 
referring  to  the  enactments  of- the 
Eof^  statute,  21  Jac.  U  c.  16, 
aod  the  Irish  statute,  10  Car.  1, 
Ses8.2,  c.6yenacu  inter  dia,  '<That 
in  actions  of  debt,  or  upon  the 
case,  grounded  upon  auy  simple 
contract,  no  acknowledgment  or 
•promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a 
new  or  continuing  contract,  where- 
by to  take  any  case  out.  of  the 
operation  of  the  said  enactments, 
or  cither  of  them,  or  to  deprive 
sny  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or 
promise  shall  be  made  or  contua- 
ed  by  or  in  «some  writing  to  be 
agned  by  the  party  chaigeable 
thereby;  and  that  where  there 
shall  be  two  or  more  joint  con- 
tractors, or  executors,  or  adminis- 
tnton  of  any  contractor,  no  such 
jobt  contractor,  executor,  or  ad- 
ministrator shall  lose  the  benefit 
of  the  sud  enactments,  or  either 
of  them,  so  as  to  be  chargeable  in 
respect  or  by  reason  only  of  any 
written  acknowledgment  or  pro- 
mise made  and  signed  by  any  other 
or  others  of  them:  Provided  al- 
ways that  nothing  herein  contun- 
ed  shall  alter  or  take  away  or 
lessen  the  effect  of  any  payment 
of  any  principal  or  interest  made 
by  any  person  whatsoever:  Pro- 
vided also,  that,  in  actions  to  be 
commenced  against  two  or  more 
such  joint  contractors,  or  execu- 
tors or  administrators,  if  it  shall 
appear  at  the  trial,  or  otherwise, 
that  the  plamtiff.  though  barred 
by  either  of  the  said  recited  acU, 
or  this  act,  as  to  one  or  more  of 
such  joint-contractors,  or  execu- 
turs  or  administrators,  shall,  never- 


theless, be  entitled  to  recover  a- 
gainst  any  other  or  others  of  the 
defendants,  by  virtue  of  a  new 
acknowledgment  or  promise,  or 
otherwise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff, 
as  to  such  defendant  or  defend- 
dants,  against  whom  he  shall  re- 
cover, and  for  the  other  defendant 
or  defendants  against  the  plain- 
tiff." 

Section  2,  enacts,  ''That  if  any 
defendant  or  defendants,  in  any 
action  on  any  simple  contract,  shall 
plead  any  matter  in  abatement,  to 
the  effect,  that  any  other  person 
or  persons  ought  to  be  jointly 
sued,  and  issue  be  joined  on  such 
plea,  and  it  shall  appear  at  the 
trial,  that  the  action  could  not,  by 
reason  of  the  said  recited  acts  or 
this  act,  or  of  either  of  them,  be 
maintained  against  the  other  per- 
son or  persons  named  in  such  plea, 
or  any  of  them,  the  issue  joined 
on  such  plea  shall  be  found  »- 
gunst  the  party  pleading  the 
same." 

Section  3,  enacts,  **  That  no 
indorsement  or  memorandum  of 
any  payment  written  or  made,  after 
the  time  appointed  for  this  act  to 
take  effect,  upon  any  promissory 
note,  bill  of  exchange,  or  other 
writing,  by  or  on  the  behalf  of  the 
party  to  whom  such  payment  shall 
be  made,  shall  be  deemed  suffici- 
ent proof  of  such  payment,  so  as- 
to  take  the  case  out  of  the  opera- 
tion of  either  of  the  said  statutes.^ 

Section  4,  enacts,  "That  the 
said  recited  acts  and  this  act  shall 
be  deemed  and  taken  to  apply  to 
the  case  of  any  debt  orsimple  con- 
tract, alleged  by  way  of  set-off  on 
the  part  of  any  defendant,  either 
by  plea,  notice,  or  otherwise." 
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Secdon  8,  enacts,  <'That  no 
memorandam  or  other  writing 
made  necessary  by  this  act,  shall 
be  deemed  to  be  an  agreement 
mthin  the  meaning  of  any  statute 
relating  to  the  duties  of  stamps.** 


The  act  is  the  9th  Geo.  4,  c.  \4, 
and  it  is  intitled  <'  An  act  for 
rendering  »  written  memormdnm 
necessary  to  the  Taltifity  of  certain 
promises  and  engagements." 


Further  Ac^oumed  Sittings  in  London^  ^ft^^ 
Hilary  Term,  1828. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


If  lerenl  per- 
sons, not  part- 
ners in  business, 
separBtel  J  in- 
dorse, for  the 
accommodation 
of  the  drawer, 
a  bill  of  ex- 
change, which 
has  been  previ- 
ously indorsed 
bj  another  per- 
son, and,  on  the 
bill  being  dis- 
honoured, pay 
the  party  who 
has  discounted 
it  in  equal  pro- 
portions, they 
may  strike  out 
their  own  in- 
dorsements, and 
bring  a  joint  ac- 
tion against  such 
previous  indor- 
ser,  to  recover 
the  amount  of 
the  bill 


Low  and  Others  v.  Copestakb. 

Assumpsit.— The  declaration  stated,  that  a  certain 
person,  using  the  name  ftc,  of  Frances  Elizabeth  Bi- 
den,  on  the  6th  day  of  May,  18S6,  according  to  the  usage 
and  custom  of  merchants,  made  her  certain  bill  of  ex- 
change, directed  to  one  Frances  Biden,  and  thereby  re- 
quired her,  twelve  months  after  date,  to  pay  to  the  order 
of  her  the  said  Frances  Elisabeth  Biden,  the  stun  of  100/., 
for  value  received.  It  then  averred  that  the  said  Frances 
Elizabeth  Biden  indorsed  the  bill,  to  the  order  of  the  de- 
fendant, and  that  '^  the  said  defendant  then  and  there  hh 
dorsed  and  delivered  the  same  bill  of  exchange  to  the  said 
plaintiffs,*'  &c.     Plea — The  general  issue. 

It  appeared  that  the  defendant,  a  lace  merchant,  in  Lon- 
don, indorsed  the  bill,  for  the  accommodation  of  the  draw- 
er, who  kept  a  school  at  Ramsgate,  and  that  the  three 
plaintiffs,  Messrs.  Low,  Austen,  and  Rhodes,  who  were 
tradesmen  at  Ramsgate,  but  not  partners  in  business,  each 
separately  indorsed  also  for  the  drawer's  accommodation, 
immediately  under  the  indorsement  of  the  defendant. 
After  these  indorsements,  the  bill  was  discounted  by  ano- 
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ther  Ramsgate  tradesman,  and  when  it  became  due,  it  was 
not  paid  by  either  the  drawer,  or  acceptor,  and  the  holder 
applied  to  the  plaintiffs,  and  received  from  them  the 
amomit,  all  at  the  same  time,  each  of  them  advancing  one 
third  of  the  money. 
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WUde,  Serjt.,  for  the  defendant,  submitted,  that  the 
three  plaintiffs,  under  the  circumstances,,  could  not  be  said 
to  take  the  whole  jointly  under  the  defendant's  indorse- 
ment; and  that  their  each  paying  a  part  of  the  money,  did 
not  give  them  that  joint  interest,  which  would  enable  them 
to  maintain  the  action.  He  cited  the  case  of  Machell  and 
Others  v.  Kinnear  (a). 

For  the  plaintiffs,  the  cases  of  Ord  and  Others  v.  Port- 
al (b),  and  Aiwpod  and  Others  v.  Rattenbury  (<?),  were  re- 
lied on. 


(«)  1  Stark.  499.  That  case 
deddes,  that,  where  a  bill  of  ex- 
change, 18,  by  the  direction  of  the 
payee,  indorsed  in  blank,  and  de- 
Hyercd  to  A.,  B.,  &  Co.,  who  are 
haaken,  on  the  account  of  the  es- 
tate of  an  insolvent,  which  is  vest- 
ed in  tmstees  for  the  benefit  of 
bia  creators,— A.  and  B.  twoof  the 
members  of  the  firm,  and  also 
trustees,  cannot,  conjointly  with  a 
third  trustee,  who  is  not  a  mem- 
ber of  the  firm,  muntain  an  ac- 
tion against  the  indorser,  without 
some  evidence  of  the  transfer  of 
the  bill  to  them,  as  trustees,  by 
the  firm,  by  delivery  or  other- 
wise. 

{h)  3  Camp.  239.  This  was  an  ac- 
tionby  three  plaintiffs  as  indorsees, 
ajainsttheacceptor  of  a  bill  indors- 
ed  in  blank;  there  was  no  evidence 
of  their  being  in  partnership.  It 
>va8  objected  that  they  could  not 
recover,  because   there    was  no 


proof  to  support  the  allegation, 
that  the  bill  was  indorsed  to  the 
three  together.  But  Lord  EUen- 
borough  said,  "  There  is  no  occa- 
sion for  any  such  evidence.  The 
indorsement  in  blank  conveys  a 
joint  right  of  action  to  as  many  a$ 
agree  in  suing  on  the  bill." 

(c)  6  J.  B.  Moore,  579.  In 
this  case,  the  plaintiffs,  as  in- 
dorsees of  a  bill  of  exchange, 
sued  the  drawer,  in  their  own 
right,  and  it  qipeared,  that  the 
bill  had  been  indorsed  to  them  in 
blank,  before  the  death  of  one  of 
the  firm,  who  was  a  partner  with 
them  as  bankers,  and  it  was  held 
that  the  action  was  well  brought, 
without  their  describing  them- 
selves as  surviving  partners  in  the 
declaration,  as  they  were  not  hound 
to  prove  the  partnership,  or  thai 
the  bUl  was  indorsed  or  delivered  to 
them  jointly  with  their  deceased 
partner. 
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Best,  C.  J. — It  appears  to  me,  that  the  plaintiffs  did 
not  possess  themselves  of  this  bill  by  any  joint  payment, 
but  by  separate  payments.  But,  allowing  it  to  be  so,  why 
may  they  not  strike  out  their  indorsements,  and  proceed 
as  the  possessors  of  the  bill?  I  do  not  know  of  any  law  to 
prevent  their  doing  this;  and  I  am  therefore  of  opinion, 
that  they  are  entitled  to  a  verdict  (d). 


Verdict  for  the  plaintiffs,  101/. 

Toddy ^  Serjt.,  and  TomlvMon^  for  the  plaintiffs. 
Wilder  Serjt.,  and  Perring^  for  the  defendant. 
[Attornics — Fairbank,  and  Freeman  4*  Co-'} 


{d)  In  the  case  of  Machel  v. 
Kinnear,  cited  on  the  pari  of  the 
defendant,  Lord  EUenborough  said, 
that  if  it  had  not  been  for  the  evi- 


dence of  the  partiadar  transfer, 
an  indorsement  in  blank  might 
have  entitled  the  parties  who 
brought  the  action  to  recover. 


AffrUXSth. 


GwYNNE,  Esq.  V.  Mainstone. 


An  instrument    ASSUMPSIT,  to  rccovcr  31/.,  as  half  a  year's  rent,  from 

by  which  A.  _  '  ^  j  » 

agrees  to  let,       Midsuhimer  to  Christmas,  1827,  upon  the  following:  instru- 

and  B.  to  take,  . 

certain  premises,  ment,  dated  the  6th  of  July,  1827,  and  signed  on  that  day 
on  the  terms     '  ^^  ^^^  plaintiff  and  defendant. 

'  Dr.    Lawrence   Gwynne   hereby  agrees    to   let  to 


that  A.  shall 
pay  certain  spe- 
cified  rents,  va- 

ryinginamonnt,  Mr.  Charles  Mainstone,  a  house  and  premises  situate  in 

attheendof 
every  three 
years,  up  to  a 
specified  date, 

and  which  pro-  hereinafter  stated;  that  is  to  say,  that  the  said  Charles 

Tides,  that,  from  \ 

and  afler  that      Mainstone  shall  pay  to  the  said  Lawrence  Gwynne,  by  quar- 

date,  '^heihaU 

pay  the  clear 

wmual  rent  of 

91.  till  the  end 

of  the  leate"  but  does  not  mention  any  time  at  which  the  lease  is  to  terminate,  is  good  onlyfer 

Uie  time  previous  to  the  date  at  which  the  9^  is  to  commence. 


Gwynne's  place,  Hackney  Road,  now  in  the  possession  of 
the  said  Charles  Mainstone,  upon  the  terms  and  conditions 


terly  payments,  the  annual  rent  of  62/.,  clear  of  land-tax, 
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sewers'  rate^  and  all  other  rates  and  taxes  whatsoever^  from 
Midsuimner-day  last  past,  till  Midsummer-day,  1830;  and      ^]    "^ 
from  and  after  Midsummer-day,  1830,  he  shall  pay  the  v. 

clear  annual  rent,  as  aforesaid,  of  57/.  till  Midsummer-day,  Mainstone. 
1833;  and  from  and  after  Midsummer-day,  1833,  till  Mid- 
summer-day, 1836,  he  shall  pay  the  clear  annual  rent,  as 
aforesaid,  of  52L ;  and  from  and  after  Midsummer-day, 
1836,  till  Midsummer-day,  1839,  he  shall  pay  the  clear 
annual  rent  of  51/. ;  and  from  and  after  the  year  1839,  he 
thdlpay  the  clear  annual  rent  of  91.,  till  the  end  of  the 
lease.  And  the  said  Charles  Mainstone  agrees  to  keep 
the  said  house  and  premises  in  thorough  repair,  and  to 
insure  the  same  from  fire  in  the  sum  of  500/.,  in  one  of 
the  public  offices,  in  the  joint  names  of  himself  and  the 
said  Lawrence  Gwynne,  and  to  pay  9/.  to  the  said  Law- 
rence Grwynne  for  the  lease  And  the  said  Charles  Main- 
stone  hereby  agrees  to  take  the  said  house  and  premises, 
upon  the  terms  and  conditions  hereinbefore  stated." 
This  instrument  was  stamped  with  a  30s.  lease  stamp. 

Wilde,  Seijt.,  for  the  plaintiff. — This  action  is  said  to 
be  defended  on  the  ground  that  the  instrument  is  void 
for  uncertainty.  But  there  is  certainty  for  a  particular 
time,  and  that  is  sufficient.  The  action  is  brought  to  re- 
cover half  a  year's  rentj  from  Midsummer  to  Christmas, 
1827,  and  there  is  a  clear  agreement  to  pay  a  certain  rent, 
from  Midsummer,  1827,  to  Midsummer,  1830.  After  the 
completion  of  the  time  specifically  mentioned  in  the  agree- 
ment, it  will  then  operate  as  a  lease  at  will. 

Best,  C.  J. — There  is  no  time  mentioned  at  which  the    , 
tenancy  is  to  be  determined. 

Wilde,  Serjt. — No,  my  Lord;  but  it  is  sufficient  for  the 
time  specified.     Plowden's  Com.  271  (a). 

(«)  Soy  V.  FuUer  and  Another,  ten  years  by  indenture,  wherein 
'Hie  cue  decides,  that  a  lease  for      the  lessor  grants,  that,  if  the  lessee 
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Toddy,  Seijty  for  the  defendant,  contended,  that  the 
plaintiff  was  not  entitled  to  recover,  as  the  agreement  was 
V.  evidently  imperfect,  and  not  intended  to  be  acted  upon 

as  the  foundation  of  a  suit. 

Best,  C.  J.-=-Plowden*s  Commentary  says,  **  Brown  said, 
if  one  make  a  lease  for  three  years,  and  so  from  three  years 
to  three  years,  during  the  life  of  J.  S.,  this  shall  be  a  good 
lease  for  no  more  than  six  years;  for,  during  six  years, 
there  is  certainty,  for  it  was  certain  for  the  first  three 
years :  and  when  he  says,  and  so  from  three  years  to  three 
years,  this  is  as  much  as  if  he  had  said,  from  this  first  three 
years  during  other  Jhree  years,  which  contains  certainty ; 
but  when  he  goes  further,  and  says,  during  the  Kfe  of  J. 
S.,  this  does  not  contain  any  certainty,  for  it  is  uncertain 
how  many  more  years  J.  S.  may  live.  So  that  at  the  com- 
mencement of  the  lease,  the  end  of  the  number  of  years 
intended  is  not  known,  which  is  contrary  to  the  nature  of 
a  lease  for  years,  and  therefore  it  shall  only  be  good  for 
six  years  in  alL  Quod  Dyer  concessit/'  Upon  the  autho- 
rity of  this  passage,  I  think  that  the  instrument  in  question 
is  good  for  the  time  certain,  tw.  up  to  Midsummer,  18S9. 

Taddy,  Seijt.,  also  contended,  that  the  instrument  was 
not  itself  a  lease,  but  merely  an  agreement  for  a  lease. 

But  upon  this  point,  at  the  suggestion  of  the  Lord 
tice,  an  arrangement  was  entered  into  between  the  parties, 
by  which  the  plaintiff  undertook  to  execute  a  lease  up  to 
the  year  1839,  and  was  allowed  to  have  his  verdict  entered 
for  the  half  year's  rent  which  was  due. 


pay,  ai  the  end  and  term  of  every  ^ood  lease  for  no  more  than  tea 

ten  years,  ten  thousand  tiles,  then  years;  for,  beyond  that,  no  other 

he  shall  have  a  perpetual  demise  term  has  any  certain  commenoe- 

of  the  land,  from  ten  yean  to  ment,  continuance,  or  end.    This 

tenyeart  continually  following^  and  case  is  also  reported  in  4  Bac. 

out  of  the  tnemory  of  miiii,  is  a  Abr.  176. 


Mainstonb. 
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Wilde,  Serjt.,  and  Hutchinson,  for  the  plaintiff. 
Taddy,  Seijt.,  for  the  defendant. 

[Attomies—Nor/oiiyand  AdU(m.'\ 

In6Cokey36,itbsaid»ifaman  tlus  is  a  lease  for  two  yean  at 

make  a  lease  for  years,  without  least,  if  he  tives  and  continues 

nyiDg  how  many,  this  shall  be  a  parson  so  long ;  and  after  the  two 

goodleasefor  twoyearscertain,  be-  years,  or  at  most  after  three  years, 

cause  for  more  there  is  no  certun-  bat  an  estate  at  will  for  the  un- 

ty,  and  for  leas  there  can  be  no  certainty,  unless  livery  be  mad^. 

sense  in  the  words ;  and  in  4  Ba-  See  the  cases  of  PhiUipt  ▼.  Hart^ 

eon's  Abridgment,  p.  179,  it  is  ley,  ante,  p.  121,  and  Wright  ▼. 

add,  **  If  a  parson  make  a  lease  Trevezant,  post,   as  to  what  is 

for  a  year,  and  so  from  year  to  a  lease,  and  what  an  agreement 

year,  as  long  as  he  shall  eontinue  merely, 
parwo,  or  as  long  as  he  shall  live. 


Hawkins  r.  Finlayson.  AprUieth. 

Action  by  a  bargeman,  to  recover  damages  for  the  Inanacdon 
loss  of  clothes,  &c.,  occasioned  by  the  sinking  of  a  barge,  J^^nd  owner' 
in  consequence  of  its  being  run  foul  of  by  a  steam  boat,  of  ®'^^"7*** 
which  the  defendant  was  the  captain  and  owner.  Jury  reiuiting 

The  injury  took  place  in  the  river  Avon,  and  the  de-  per'numsgem^t 
fendant  was  in  the  vessel,  but  he  had  a  pilot  on  board,  jf  ^^e^^t*^ 
who  was  steering  at  the  time  of  the  accident.    This  pilot  >  v*^^  ^^  ^^ 

,  ,  control,  rach  pi- 

was  tendered  as  a  witness  on  his  behalf.  bt  is  not  a  wit- 

nen  for  the  de- 
fendant, with- 

Bampgs,  Serjt.,  for  the  plaintiff,  submitted,  that  he  must  SJoihATdc^'' 

be  released.  fendant  Umaelf 

was  on  board  at 
the  time. 

Wilde,  Serjt. — They  have  shewn  that  the  captain  and 
owner  was  on  board. 

Best,  C.  J.— It  has  been  held  in  insurance  cases,  in  the 
Court  of  Common  Pleas,  that  the  pilot  is  answerable. 


CASES  AT  NISI  PRIUS, 

The  pilot)  being  asked^  said,  "  the  captain  does  not  in- 
••    "   ^g     terfere  with  my  steering,  I  go  where  I  please." 


V. 

F1NLAY80N. 


Wilde f  Serjt. — The  cases  in  which  pilots  have  been 
held  to  be  answerable,  are  the  cases  of  Trinity  House  pi- 
lotSy  which,  by  the  act  of  Parliament,  captains  are  com- 
pellable to  take. 

Best,  C.  J. — I  think  he  is  not  a  witness  without  a  release. 
The  objection  was  afterwards  withdrawn. 

Verdict  for  the  pUuntifF. 
Bompas  Serjt.,  and  Fishf  for  the  plaintiff. 

Wilde i  Serjt,  for  the  defendant. 

[Attomies— Hic^  4-  B.,  and  Clarkey  R.  4-  M.} 


COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster,  c0er  Hilary Term,l828. 

BEFORE  LORD  TENTEROEN,  C.  J. 

^**-  ^®'*-  .  BuRTOK  r.  Green,  Esq. 

oftokrapte/"^  Case  against  the  defendant,  as  sheriff  of  the  county  of 
in  a  trader  who  Lancaster,  for  a  false  return  of  nulla  bona  to  a  writ  of 

if  a  member  of     ^     .    ^     .  ,  ,         ,  1   .     .«•  .  r»N 

Pariiament,  by  fisTt  facioSy   sued  out  by  the  plaintiff  against  Thomas 
o!* Muring  to  a  Claughton,  Esq.    Second  count  for  neglecting  to  levy. 

creditor  a  debt 

c^  100^  after  the 

1  oing  out  of  a  writ  of  summons,  ftc  it  is  not  absolutely  necessary  to  call  the  creditor. 

If  a  writ  of  Jl.  fa.  be  sued  out  against  one  of  several  partners,  for  a  debt  due  from  him  alonfl^  tliere' 
is  great  doubt  as  to  what  interest  in  the  partnership  property  can  be  sold  by  the  sheriff. 
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The  writ  oi  fieri  fyciM  was  tested  on  the  first  day  of 
Hilary  Term,  1825 ;  and  it  was  proved  that  Mr.  Claugh- 
toD  had  a  one-third  share  in  the  Ashton  Green  colliery, 
which  was  in  the  county  of  Lancaster,  and  where  there 
were  goods  and  fixtures  belonging  jointly  to  him  and  his 
two  partners,  to  more  than  three  times  the  amount  to  be 
leried  under  this  execution ;  and  it  was  contended  on  the 
pait  of  the  plaintiff,  that  the  sheriff  should  have  levied  on 
this  joint  property  to  the  extent  of  one  third. 

The  defence  was,  that  partnership  property  could  not 
be  seised  under  a  writ  oi fieri  facias ^  sued  out  against  one 
partner  only;  and  that,  even  if  it  could,  a  commission 
of  bankrupt  had  been  sued  out  against  Mr.  Claughton, 
in  the  month  of  March,  1824;  and  therefore,  the  pro- 
perty in  these  goods  had  passed  to  the  assignees,  as  the 
writ  was  issued  in  January  after  an  act  of  bankruptcy,  and 
within  two  months  of  the  suing  out  of  the  commission. 
The  act  of  bankruptcy  relied  on  was  under  the  stat.  4 
Geo.  3,  c.  33.  To  substantiate  this,  it  Was  proved,  that 
Mr.  Claughton  was  a  member  of  Parliament,  and  that,  on 
the  9th  of  December,  an  affidavit  of  Thomas  Legh,  Esq. 
statmg  that  Mr.  Claughton  was  indebted  to  him  in  the 
sum  of  26,000^.,  for  money  lent,  was  filed  with  the  clerk  of 
the  declarations,  and  a  summons  sued  out  on  the  same  day. 
It  was  also  proved,  that  the  summons  was  duly  served 
on  Mr.  Claughton.  And  the  witness,  who  filed  the  affidavit 
and  sued  out  the  summons,  stated,  that  Mr.  Claughton 
had  not  given  any  security  under  the  act,  or  satisfied  Mr. 
Legh's  debt,  in  any  way  that  he  knew  of;  but  that  Mr. 
Claughton's  bail  having  been  rejected,  no  appearance  was 
ever  entered  fer  him.  To  shew  Mr.  Legh  a  creditor  to  the 
amount  of  100/.,  one  of  the  witnesses  for  the  plaintiff 
stated  in  his  cross-examination,  that  he  knew  Mr,  Legh 
was  a  large  creditor  of  Mr.  Claughton's,  and  that,  at  one 
of  the  meetings  under  Mr.  Claughton's  bankruptcy,  Mr. 
Claughton's  counsel  said,  that  if  all  his  objections  to  the 
debt  were  allowed,  it  would  still  exceed  60,000/.    The 
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trading  and  petitioning  creditor's  debt  were  proved  (Mr. 
Legh  not  being  the  petitioning  creditor  under  the  comr 
1). 


Tiiidak  S.  G.— Is  it  sufficiently  shewn,  that  Mr.  L^h 
was  a  creditor,  without  his  being  called  as  a  witness? 

Lord  Tenterden ,  C.  J. — I  think  it  is.  His  Lordship 
added :  It  is  not  material  to  this  case,  but  I  am  not  quite 
satisfied  as  to  the  interest  which  the  sheriff  might  have 
sold  under  the  execution.  There  is  great  difficulty  in 
making  the  sheriff  a  tenant  in  common  with  the  partners. 

Tindal,  S.  G.,  elected  to  be 

Nonsuited. 

Tindalf  S.  G.,  Reader^  and  Gaulbum^  for  the  plaintiff. 
Sir  J.  Scarleii,  and  TamUnson,  for  the  defendant. 
[Attomtes— Xoi^  4-  Co,^  and  RedsdaU.} 


Thiiy  as  to  the  act  of  bankrupt-  shall  sae  oat  of  the  same  comt  a 

Cf,  was  a  case  under  the  stat.  4  summonsy  or  an  original  bill  and 

Geo.  3,  c.  33,  (now  repealed)  for  summons  against  such  trader,  and 

which  sect.  10,  of  the  late  oank-  serve  him  with  a  copy  of  sudi 

rapt  act,  6  Geo.  4,  c.  16,  is  sub-  summons,  if  such  trader  shall  not, 

stitated.  witlun  one  calendar  month  after 

By  the  stat.  6  Geo.  4,0. 16,  s.  10,  personal  service  of  such  summons, 
it  is  enacted,  "  lliat  if  any  creditor  pay,  secure,  or  compound  for  such 
or  creditors  of  any  such  trader,  debt  or  debts,  to  the  satisfaction  of 
having  privilege  of  parliament  to  sudi  creditor  or  creditors,  or  en- 
such  amount  as  is  hereinafter  de-  ter  into  a  bond  in  such  sum,  and 
clared  requiate  to  support  a  com-  with  two  sufficient  sureties,  as  any 
mission,  shall  file  an  affidavit  or  of  the  judges  of  the  court  out  of 
affidavits  in  any  court  of  record  at  which  such  summons  shall  issue 
Weitmintter,  that  such  debt  or  shall  approve  of,  to  pay  sudi  smn 
debts  is  or  are  justly  due  to  him  as  shall  be  recovered  in  such  ac* 
or  them  respectively;  and  that  such  tion  or  actions,  together  with  such 
debtor,  as  he  or  they  verily  believe,  costs  as  shall  be  given  in  the  same, 
is  such  trader  as  aforesaid,  and  and  within  one  calendar  month 
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next  after  penonal  service  of  sucii 
suBmoM,  cause  an  appearance  or 
a^pearuces  to  be  entered  to  such 
•ctioa  or  acti<ms,  in  the  proper 
conrt  or  courts  in  which  the  same 
shall  have  been  brought,  every 
each  trader  shall  be  deemed  to 
have  committed  an  act  of  bank- 
ruptcy from  the  time  of  the  ser- 
vice of  such  snmmons,  and  any 
crafitoror  cveditorB  of  such  trader 
to  foch  amount  as  aforesaid  may 
me  out  a  commission  against  him, 
and  proceed  thereon  in  like  man- 
ner as  against  other  bankrupts." 
See  Arch.  B.L,  270. 

In  the  case  of  Ex  parte  Har- 
amrt,  2  Rose,  211,  Lord  Eldon,  C. 
speaking  of  the  act  of  bankruptcy 
under  the  stat.  4  Geo.  3,  c.  33, 
ays,  '*  It  has  indeed  been  ai^ed, 
that  the  act  of  bankruptcy  intro- 
duced by  this  statute  must  of  ne- 
«cnity  be  proved  by  a  creditor, 
because  it  is  constituted  of  circum- 
stances which  rest,  and  can  rest 
only  on  his  particular  testimony. 
The  creditor  can  alone  prove  that 
the  debt  has  not  been  pud,  secur- 
ed, or  compounded  for,  to  his  sa- 
tisfaction. I  certunly  concede,  that 
^rith  reference  to  the  negative  cir- 
cumstances which  the  statute  re- 
quires, the  evidence  of  a  creditor 
must,  in  tins  particular  act  of  bank- 
mptcy,  be  admitted  to  that  ex- 
tent; but  the  necessity  which 
enacts  this  admission,  enacts  the 
extent  of  it;  and  although  you 
must  admit  him  to  prove  what  he 
alone  can  prove,  yet  he  is  not  to 
be  admitted  to  prove  what  can  be 
established  by  the  evidence  of 
others." 

With  respect  to  taking  partner- 
ship property  under  an  execution 
sued  out  against  one  partner  for 
VOL.  III. 


his  separate  debt,  Lord  Mawfield 
says,  in  the  case  of  Far  v.  HaabW' 
ry,  Cowp.  449 :  **  If  a  creditor 
takes  out  execution  i^sunst  one 
partner,  as  in  Salk.  392,  the  ven- 
dee would  be  tenant  in  common ;" 
and  his  Lordship  cites  the  opinion 
of  Lord  Hardwick,  in  the  case  of 
^ipp  V.  Harwood,  in  the  following 
terms : ''  If  a  cre<titor  of  one  part- 
ner takes  out  execution  against 
the  partnership  effects,  he  can  only 
have  the  undivided  share  of  his 
debtor,  and  must  take  it  in  the 
same  manner  the  debtor  himself 
had  it,  and  subject  to  the  rights  of 
the  other  partner."  In  Heydon  v. 
Heydan,  Salk.  392,  Lord  Holt  Utys 
down,  that  the  sheriff  must  seize 
the  whole,  and  sell  a  moiety  there- 
of undivided,  and  the  vendee  will 
be  tenant  in  common  with  the 
other  partner. 

In  Ti^lor  V.  Fields,  4  Ves.  396, 
it  was  held  by  the  Court  of  Ex- 
chequer, that  the  separate  creditor 
of  a  partner  has  no  right  against 
the  joint  property,  farther  than 
the  separate  interest  of  that  part- 
ner, viz.  his  share  upon  a  division 
of  the  surplus,  subject^to  the  ac- 
counts of  the  partnership;  and  the 
Court  held,  that  the  joint  property 
of  an  insolvent  partnership,  taken 
in  execution  for  a  separate  debt, 
could  not  be  held  against  the  joint 
creditors. 

In  fix  parte  Hamper,  1 7  Ves.  407, 
Lord  lUdon  says,  that  an  indivi- 
dual creditor  getting  execution, 
might  undoubtedly  have  laid  hold 
of  the  joint  effects  at  law,  subject 
to  an  account,  asccrtuning  the  spe- 
cific interest  in  such  joint  effects; 
and  in  Waters  v.  raylor,  2  Ves. 
&  B  300,  his  Lordship  inquiring 
how  a  sjieriff  executes  a  writ  un- 


1828. 
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der  a  jiid|fment  against  one  part- 
ner? Mr.  Cocke  {amicus  cvria)  stat- 
ed, that  the  way  in  which  the  she- 
riff executes  the  writ  in  practice, 
18  by  making  a  bill  of  sale  of  the 
actual  interest.    And  in  that  case, 
Lord  Eldon  said,  ''  If  the  Courts 
of  law  have  followed  Courts  of 
equity  in  giving  execution  against 
partnership  effects,   I  desire  to 
have  it  understood,  that  they  do 
not  appear  to  me  to  adhere  to  the 
^principle,  when  they  suppose  that 
the  interest  can  be  sold  before  it 
has  been  ascertuned  what  is  the 
subject  of  sale  and  purchase.  Ac- 
cording to  the  old  law,  I  mean  be- 
fore Lord  ManifiekTs  time,  the 
.  sheriff,  under  an  execution  against 
partkiersliip  effects,  took  the  un- 
divided share  of  the  debtor,  with- 
out  reference  to  the  partnership 
account;  but  a  Court  of  equity 
would  have  set  that  right,  by  tak- 
ing  the  account  and  ascertaining 
what  the  riieriff  ought  to  have 
sold.  The  Courts  of  lawhave  now, 
however,  repeatedly  laid  down,  that 
they  will  sell  the  actual  interest  of 


the  partner  professing  to  execute 
the  e<]uities  between  the  parties, 
but  f  oiigetting  that  a  Court  of  equi- 
ty ascertains  previously  what  was 
to  be  sold.  How  could  a  Court  of 
law  ascertun  what  was  the  interest 
to  be  solil,  and  what  the  eqwties 
depending  upon  an  account  of  all 
the  concerns  of  the  partners  for 
years."    In  the  case  of  Parker  v. 
PUtor,  3  B   &  P.  288,  where  a 
fi.  fa.  issued  against  one  partner, 
the  Court  would  not,  at  the  re- 
quest of  the  partnership,  creditors, 
give  the  sheriff  time  to  return  the 
writ,  until  an  account  could  be 
taken  of  the  claims  upon  the  part- 
nership; and  the  Court  said,  that 
the  safest  line  of  conduct  for  the 
sheriff  to  pursue,  was  to  put  some 
person  in  the  possession  of  defoi- 
dant*s  share  as  vendee,  leaving 
him  and  the  parties  interested  to 
contest  tlie  matter  in  equity,  wheare 
a  bill  might  be  filed,  stating  that 
he  had  taken  possession  of  the 
property,  and  prayings  that  it  might 
not  be  disposed  of  till  all  the  claims 
were  arranged. 


Feb.  iSih. 

Practice,— kf- 
Ut  the  Jury 
have  had  the 
caie  summed  up 
to  them,  and 
have  retir- 
ed, the  Court 
will  not  permit 
them  to  see  a 
treatise  on  the 
law  of  the  sub- 
ject, even  with 
consent  of  par- 
ties, as  they 
should  state 
their  difficulty  to 


Burrows,  Gent.  p.  Unwin. 
Case,  for  negCgence  of  the  defendant's  servant. 

Lord  Tbnterden,  C.  J.,  had  summed  up  the  evidence, 
and  the  Jury  had  retired,  when  they  sent  a  message  to 
his  Lordship,  desiring  to  have  Selwyn's  Law  of  Nisi 
Prius  sent  them  from  the  library  of  the  Court. 

Lord  Tenterden,  C.  J.,  asked  the  counsel  on  both 

the  Jodge,  and  receive  his  direction  as  to  the  law. 
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sides  if  they  objected  to  its  being  sent^  and  they  answer- 
ed that  they  had  no  objection.  However^  his  Lordship 
observed,  **  The  regular  way  is,  for  the  Jury  to  come  into 
Court  and  state  their  question,  and  receive  the  law  from 
the  Court:  and  for  the  sake  of  precedent  that  course 
should  be  adopted  now." 

The  books  were  not  sent. 

Verdict  for  the  plaintiff. — Damages,  Is. 

Sir  J.  Scarlett,  F.  PoUock,  and  Gunning ,  for  the  plaintiff. 
Brawgham,  for  the  defendant. 

[Attomies — Robinton  Sf  B.,  and  Broohbank  Sf  FJ] 
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Maclboo,  M.D.  r.  Wakley.  „^^  ^  ^^ 

IjIBEL. — ^The  plaintiff  was  a  physician,  and  the. editor  whateTeris 
of  a  periodical  work  called  ''The  London  Medical  and  fwriy  written  of 

'^  a  work,  and 

PhysicalJoumal;'*  and  the  libel  complained  of  was  pub-  canbereason- 
lished  in  ''  The  Luicet,"  ako  a  periodical  work,  publish-  or  of  it!  author, 
edbythedefendMit.  ^-"^^^ 

The  number  of  the  Lancet  which  was  the  subject  of  actionable,  un- 

1  •  1  !•  1      1  %       tr\^        **^r  leia  it  appear 

the  present  action,  was  published  <m  the  19th  of  May,  that  the  party, 
18^,  and  tended  to  cast  ridicule  on  the  plaintiff,  as  the  ""xt^o/critTd^ 
editor  of  the  London  Medical  and  Physical  Journal.  ""« ^^«  ^®'^' 

"^  takes  an  oppor- 

tunity of  attack- 
In  opening  the  case.  Sir  J.  Scarlett  was  proceeding  to  lef  of  ftaaSor. 
read  the  followmg  paragraph  from  a  later  number  of  the  i"  ^q,?e?t*^'' 
Lancet,  published  two  days  only  before  the  trial.  *^  Mac-  publication, 
lead  ▼.  Wakley* — ^The  yellow  Goth  will  be  scarified  by  even  after  issue 
Mr.  Brougham  on  Monday  next,  at  the  Court  of  King's  itr/encTto  ** 
Bendi,  at  Westminster."  '^^'^  ^}^J^ 

tives  of  the  par- 
ty. 

An  admission 
ngned  by  the  defendant's  attorney,  consenting  to  admit  the  defendant  to  be  editor  of  a  periodical 
woik  eaUcd  "  The  Lancet,"  is  no  evidence  that  the  defendant  was  ^tor  on  a  day  subsequent  to 
the  date  of  such  admiarioo. 

Y2 


Wajllbt. 
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1838.  Brougham^  for  the  defendant. — I  submit  that  this  can- 

Maci«eod  ^'^^  ^  evidence.  This  was  published  after  issue  joined, 
and  it  can  have  nothing  to  do  with  aay  injury  the  plaintiff 
had  sustained  at  the  time  of  the  bringing -of  this  action. 

Lord  Tenterdek,  C.  J. — I  am  by  no  means  satisfied 
that  what  is  published  at  any  time  before  the  trial,  may 
not  be  evidence  to  shew  the  motive  of  the  party ;  however 
late  any  thing  takes  place,  it  may  be  evidence  of  a  pre- 
vious intention  as  to  a  previous  fact. 

To  prove  that  the  defendant  was  the  editor  of  the  Lan- 
cet, the  following  admission  was  put  in : — 

''  In  the  King's  Bench. 

Between    Roderick  Macleod,  plaintiff, 
and 
Thomas  Wakley,  defendant. 

*^  We  hereby  admit  the  above-named  defendant  to  be 
the  editor  of  a  certain  periodical  publication,  called  the 
Lancet,  mentioned  in  the  declaration  in  this  cause,  and 
consent  that  the  above-named  plaintiff  shall  not  be  re- 
quired to  give  evidence  thereof  on  the  trial  of  this  cause. 
Dated  this  ISth  day  of  February,  I8S8. 

(Signed)  Fairthom  &  Lofty, 

King  Street,  City." 

The  libel  was  read,  and  the  plaintiff's  counsel  wished 
to  read  the  paragraph  already  stated,  beginning  '^The 
yellow  Goth." 

Brougham,  for  the  defendant. — There  is  no  evidence 
that  the  defendant,  Mr.  Wakley,  was  the  author  of  that. 
We  have  only  admitted  him  to  be  editor  up  to  the  13th  of 
February,  and  this  was  pubUshed  afterwards. 

Sir  J.  Scarlett,  contra.— It  is  admitted,  that  Mr.  Wak- 
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ky  was  the  editor,  and  it  lies  on  him  to  shew  that  he  is  no 
longer  so,  especially  as  we  can  shew  that  the  puhlication     jvi^^^J^^ 
continues  in  the  same  form,  and  at  the  same  shop.  v. 


Waklet. 


Lord  Tenterdbn,  C.  J. — I  do  not  think  that  I  can  hold 
that  this  admission  can  be  extended  to  a  publication  after 
its  date.  I  consider  that  the  admission  goes  down  to  its 
date,  but  no  further. 

The  evidence  was  rejected. 

Brougham,  for  the  defendant,  contended,  that  the  al- 
leged libel  only  attacked  the  plaintiff  as  the  editor  of  a 
periodical  work,  and  was  in  fact  only  fair  criticism :  and 
he  relied  on  the  case  of  Carr  v.  Hood,  I  Camp.  355,  n., 
and  also  on  the  case  of  Halt  v.  Longman,  decided  in  the 
Exchequer  very  recently,  and  in  which  the  doctrine  laid 
down  in  the  case  of  Carr  v.  Hood,  was  confirmed. 

Lord  Tenterden,  C.  J.,  (in  sunmiing  up). — ^It  has  been 
stated  on  the  part  of  the  defendant,  that  the  matter  con- 
tained in  this  publication  relates  to  the  plaintibflf  only  as 
an  author;  but  still  there  is  no  doubt  that  a  man  who  is 
an  author,  has  a  right  to  have  his  character  protected,  just 
the  same  as  if  he  acted  in  any  other  capacity.  However, 
notwithstanding  that,  whatever  is  fair,  and  can  be  reason- 
ably said  of  the  works  of  authors  or  of  themselves,  as  con- 
nected with  their  works,  is  not  actionable,  unless  it  ap- 
pear that,  under  the  pretext  of  criticising  the  works,  the 
defendant  takes  an  opportunity  of  attacking  the  character 
of  the  author;  and  then  it  will  be  a  libel.  That  there  is^ 
in  this  publication  a  great  deal  of  ridicule,  must  be  admit- 
ted by  every  one ;  and  I  think  that  there  appears  also  to 
be  some  rancour :  still,  if  you  think  that  what  is  said  here 
was  fairly  called  for  by  what  the  plaintiff  had  done  as  the 
editor  of  another  publication,  the  defendant  is  entitled  to 
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1828.         a  verdict;  but  if  you  should  think  the  remarks  were  not 
MACLEOD     ^*"'^y  called  for,  you  will  find  for  the  plamdffl 

Waklby.  Verdict  for  the  plaintiff— Damages  5/. 

Sir  J.  Scarlett  J  F.  Pollock  ^  and  Patteson,  for  the  plaintiff. 
Brougham,  ai)d  Kelly,  for  the  defendant. 

[Attonies-^Poo^  4r  Co.,  and  Fairtharn  ^  L.] 


Adjourned  Sittings  in  London,  after  Hilary  Term, 

1828. 

BEFORE  LORD  TBNTERDEK,  C.  J. 


_  ,  ^^..  Saunderson  r.  Hanson,  Gent.,  &c. 

Semhu,  that  if  ASSUMPSIT  for  money  paid  to  the  use  of  the  defend- 
taxei*whS?^hc  ant. — The  plaintiff  had  been  tenant  to  the  defendant,  and 
S^fbe^^paif  *®  ^^\oii  was  brought  to  recover  a  sum  of  6/.  15*.  for 
byhisUodiord,   land-tax  and  sewers-rates,  which  had  been  paid  by  the 

and  ailerwards        ,  .     .«,  ,      .  «  ,  .,•,,, 

pays  rent  for  plamtiff  durmg  the  tenancy,  but  omitted  to  be  deducted 
quenUy,1rfUiout  ^^^  ^^  *^^  ^^^*  ^  distress  had  been  put  in  for  one  quar- 
makiog  any  de-  ^y»g  xexit,  and  the  broker  who  received  the  money  under 

d action,  he  can-  '  ■' 

not  recover  the  it,  had  deducted  a  sum  of  18«.  4c{.,  which  it  appeared  was 

action  against  onc  of  the  usual  amounts  of  the  land-tax. — This,  it  was 

^s^f^\  contended  for  the  plaintiff,  shewed  that  the  land-tax  was 

that  a  broiter,  only  paid  On  behalf  of  the  defendant. 

who,  when  re- 
ceiving rent  un- 

d^ucto'nrm  I^ord  Tenterden,  C.  J.— On  the  face  of  the  receipt  I 
purporting  to  be  gliould  sav,  that  the  broker  does  not  aUow  the  land-tax. 

for  land-tax,  is  •" 

not  to  be  conu-  He  does  not  know  what  to  do  on  the  subject,  and  he  con- 

dered  as  o/^our-  •       ^i.  •*!.      *  •*. 

M^  the  land-tax,  sents  to  reccivc  the  money  without  it. 

10  as  to  affect  the 
landlord's  right, 
but  as  merely,  from  not  k  nowing  how  to  act,  consenting  to  receive  the  money  without  the  sum  deducted. 


Hanson. 
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His  Lordship  tben  inquired,  at  what  time  the  payments         1828. 

souffht  to  be  recovered  were  made?  and  was  told,  in  1825;  „        ^ 

®  ,11  Sadnderson 

and  that  the  plaintiff  had  continued  to  hold  and  pay  rent      ^^  v. 

for  two  years  afterwards. 

Campbell,  for  the  defendant,  said,  that  he  should  proye 
an  agreement  by  the  plaintiff  to  pay  the  land-tax  and 
sewers-rate. 

Lord  Tenterden,  C.  J. — How  can  the  plaintiff,  after 
continuing  to  pay  rent  for  so  long  a  time  subsequently  to 
the  payment  of  the  taxes,  be  in  a  situation  to  maintain 
th  isaction. 

Thesiger,  for  the  plaintiff,  referred  to  Stubbs  v.  Par- 

sons  {a). 

Lord  Tenterden,  C.  J. — If  a  man  goes  on  after  pay- 
ing taxes,  and  pays  rent  for  a  long  time  without  deducting 
them,  what  can  be  presumed,  but  that  he  had  no  right  to 
make  the  deduction?  What  man  is  safe  if  this  is  to  be 
aDowed?  But  it  is  said  there  was  an  agreement.  Let 
that  be  proved. 

The  agreement  was  then  proved  as  opened  by  Mr. 
Campbell,  and  the  plaintiff  was 

Nonsuited. 
Thesiger,  for  the  plaintiff. 

Campbell,  for  the  defendant. 

[Attxyrniet— G.  W.  Armstrong,  and  in  Perfoit.J 
(a)  3  Bam.  &  Aid.  616. 
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Feb.  29th. 

A  person  who 
has  preferred  an 
indictment  for 
an  aasanlt,  from 
which  he  did 
not  suffer  any 
personal  injury, 
and  has  suc- 
ceeded in  it, 
and  received 
from  the  Trea  • 
sury  a  portion 
of  the  fine  im- 
posed upon  the 
defendant,  is 
not  entitled,  in 
an  action  against 
the  same  defen- 
dant, to  recover 
more  than  nomi* 
nal  damages. 
And  it  is  the 
duty  of  an  at- 
torney when 
applied  to  to 
bring  such  an 
action,  to  dis- 
suade the  par- 
ty from  ptrse- 
Tering  in  his 
intention. 


Jacks  t.  Bell  and  Others. 

Assault. — it  appeared  that  the  defendants  had  been 
indicted  for  the  same  assault  on  the  prosecution  of  the 
plaintiff,  and  were  found  guilty  and  fined ;  and  that  the 
plaintiff  had  received  from  the  Treasury  the  sum  of  100/., 
part  of  the  fines  imposed.  It  did  not  appear  that  die 
plaintiff  had  suffered  any  personal  injury. 

Lord  Tenterden,  C.  J.,  to  the  plaintiff's  counseL — 
Is  a  man  to  bring  an  action  after  he  has  succeeded  in  an 
indictment,  and  received  a  part  of  the  fines  imposed  on 
the  defendants? 

Plait,  for  the  plaintiff. — I  am  prepared  to  contend  in 
support  of  his  right. 

Lord  Tenterden,  C.  J. — I  know  that  by  law  he  may 
maintain  the  action;  but  what  damages  is  he  to  recover? 
A  Judge's  certificate  is  necessary  to  enable  the  party  to 
receive  such  fine;  and  I  am  sure  that  not  one  of  the  Judges 
upon  the  bench  would  have  given  the  certificate  in^this 
case,  if  he  had  known  that  an  action  was  afterwards  to  be 
brought. 


The  plaintiff's  attorney  was  then  called  as  a  witness, 
and  stated,  that  his  bill  for  the  prosecution  amounted  to 
the  whole  sum  which  the  plaintiff  had  received  firom  the 
Treasury,  and  added,  in  answer  to  a  question  from  the 
Court,  that  when  the  plaintiff  applied  to  him  to  bring  the 
action,  he  neither  persuaded  him  to  go  on,  nor  dissuaded 
him  from  it. 


Sir  J.  Scarlett,  for  the  defendants. — ^This  mode  of  pro- 
ceeding is  quite  unexampled  in  my  experience.    His  Lord- 
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ship,  I  am  sure,  will  say,  that  the  Courts  never  grant  cer- 
tificates for  the  receipt  of  any  part  of  a  fine,  if  any  action 
is  brought  for  the  same  cause.  In  this  case,  as  l;here  is 
no  proof  of  any  personal  injury,  one  farthing  damages 
will  be  quite  sufficient,  as  a  plaintiff  should  not  be  encou- 
raged to  bring  such  an  action,  or  an  attorney  to  assist  him 
^  in  so  doing. 

Lord  Tenterden,  C.  J. — In  this  case  there  must  be  bp^ 
verdict  for  the  plaintiff;  but  the  question  will  be,  as  to  the 
amount  of  damages.  The  parties  have  been  indicted, 
and  now  an  action  is  brought  against  them.  Here  is  a 
twofold  proceeding — a  double  harass  and  a  double  vexa- 
tion for  one  and  the  same  ofience.  In  actions  for  assaults. 
Juries  do  not  in  general  confine  themselves  to  damages 
for  the  personal  injury  sustained.  I  do  not  remember  any 
instance  in  which  a  party  has  brought  an  action  after  hav- 
ing preferred  an  indictment,  and  received  a  portion  of  the 
fine.  It  does  not  appear  in  this  case,  that  any  personal 
injury  has  been  sustained.  You  will  therefore  say,  under 
these  circumstances,  what  damages  you  think  ought  to  be 
given  to  the  plaintiff. 

The  Jury  found  for  the  plaintiff. — Damages 
one  farthing. 

Lord  Tenterden,  C.  J. — I  am  really  sorry  that  this 
action  has  been  brought,  because  it  will  operate  to  pre- 
vent the  Judges  from  granting  certificates,  to  enable  pro- 
secutors to  receive  part  of  the  fines  imposed  upon  defen- 
dants. 

His  Lordship  then  observed  to  the  plaintiff's  attorney.— 
You  say  in  your  evidence,  that  you  neither  persuaded 
nor  dissuaded  the  plaintiff,  when  he  applied  to  you  on  the 
subject  of  this  action.     In  that  respect  you  did  not  do 
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your  duty..    It  was  your  duty  to  tell  him,  that  he  ought 
not  to  bring  the  action. 

Plait,  for  the  phiintiff. 

Sir  J.  Scarlett f  Denmany  C.  S.,  and  Goulbumf  for  the 
defendants. 


MofxJi  Ath. 

A  parcel  con- 
tainiagtwo  han- 
dred  lovereigns 
inclosed  in  six 
pounds  of  tea, 
was  sent  by « 
coach,  and  paid 
for  asofordi* 
nary  value,  both 
the  party  send-- 
ing  and  the 
owner  of  the 
parcel  bdng 
aware  of  a  no- 
tice by  the 
coach  proprie- 
tors, limiting 
their  responsibi- 
lity to  5^;  the 
parcel  was  stolen 
by  one  of  the 
porters  of  the 
coach,  while  it 
was  standing  in 
the  street  at  a 
manufacturing 
town  in  the 
course  of  its 
journey : — 
In  an  action  to 
recover  the  va- 
lue frona  the 
coach  proprie- 
tors the  de- 
fendants had  a 
verdict,  on  the 
ground,  that 
the  loss  was  oc- 
casioned by  the 
improper  mode 
in  which  the 
parcel  had  been 
committed  to 
their  care. 


Bradley  r.  Watbrhouse  and  Briggs. 

v^ASE  to  recover  damages  for  the  loss  of  a  parcel,  con- 
taining six  pounds  of  tea  and  two  hundred  sovereigns. — 
The  plaintiff  was  a  banker,  residing  at  Ashbourne  in  Der* 
byshire,  and  the  defendants  were  the  proprietors  of  the 
Manchester  Defiance  coach,  which  passes  through  Ash- 
bourne. The  tea  and  the  sovereigns  were  sent  by  the 
plaintiff's  sons,  who  were  grocers  and  tea  dealers  in  Lon- 
don. The  sovereigns  were  inclosed  in  paper,  and  put  with 
the  tea  into  a  bag,  and  the  whole  was  covered  with  i^  wrap- 
per. Twopence  was  paid  for  the  booking,  and  two  shil- 
lings for  the  carriage,  being  the  sum  payable  for  an  ordina- 
ry parcel  of  the  same  size  and  weight,  without  any  reference 
to  the  value.  The  plaintiff's  sons  had  been  in  the  habit, 
for  several  ^ears  previously,  of  sending  him  money  in  similar 
parcels,  to  the  amount  in  the  course  of  a  year  of  15,000/.  or 
20y000l.  The  parcel  was  stolen  by  one  of  the  porters 
attending  the  coach  at  Leicester,  and  he  was  tried  for  the 
offence  and  transported.  It  appeared  to  have  been  the 
practice  to  change  the  guard  at  Leicester,  at  which  place 
the  coach  arrived  at  six  in  the  morning;  and  the  coach 
was  left  in  the  street  there  for  the  space  of  about  half  an 
hour.  If  any  thing  was  paid  for  according  to  the  value, 
it  was  particulariy  noticed  in  the  way-bill,  and  the  new 
guard  was  told  to  take  particular  care  of  it.  After  the 
loss,  the  defendants  changed  their  plan,  and  the  same 
guard  went  all  the  way  through  to  .Manchester.  Parcels 
containing  money  to  be  sent  to  London,  were  frequently 
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brought  by  the  plaintiff's  gerrants  to  the  booking-office  at 
Ashbourne;  but  the  book-keeper  refused  to  take  them  as 
ordinary  parcels,  and  the  servants  waited  and  delivered 
them  themselves. to  the  coachman.  Both  the  party  sending 
the  goods,  and  the  plaintiff,  were  aware  of  the  notice  by 
which  the  defendants  restricted  their  liability  to  parcels  of 
5/.  value.  The  defendant  Briggs,  in  a  conversation  with 
a  friend  of  the  plaintift^'s,  after  the  trial  for  the  robbery, 
said,  that  he  would  wait  on  him  in  London  and  settle  the 
action,  and  urged  him  to  persuade  the  plaintiff*  to  remit  a 
portion  of  the  amount,  as  he  did  not  pay  any  insurance, 
adding,  that  he  would  make  the  guard  pay  a  part  for  his 
negligence,  as  he  had  no  business  to  leave  the  coach  to 
the  porters.  On  one  occasion,  when  the  plaintiff's  ser* 
rant  took  a  parcel  with  money  to  the  office  at  Ashbourne, 
the  book-keeper  told  him  that  they  would  not  be  liable 
for  such  a  parcel,  if  it  was  lost,  unless  it  was  paid  for  ac- 
cording to  its  value.  The  servant  told  this  to  the  plaintiff^, 
and  he  said,  in  reply,  *^  O  never  mind ;  they  will  talk,  but 
I  must  run  the  risk/* 
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Ttmtal,  S.  G.,  for  the  plaintiff. — ^The  51.  notice  does 
not  extend  to  protect  the  coach  proprietor  against  mis- 
feasance, either  of  himself  or  his  servants,  or  against  gross 
negligence.  There  are  several  cases  to  this  effect.  There 
vas  one  lately  decided  in  the  Court  of  Common  Pleas; 
and  in  this  Court,  there  is  the  case  of  Garnet  v.  WiUan  {a). 
There  the  change  of  the  nature  of  the  conveyance  was  con- 
sidered, as  taking  the  case  out  of  the  effect  of  the  notice ; 
and  m  the  still  later  case  of  Sleat  v.  Fc$gg  (6),  the  same 
doctrine  was  laid  down.  It  may  be  said,  that  there  was 
concealment  with  respect  to  the  two  hundred  sovereigns; 
but  the  defendants  are  wrong  doers,  and  cannot  avail  them* 
selves  of  the  misconduct  of  the  other  party.  It  was  so  said 
in  the  case  of  SletU  v.  Fagg^  and  there  was  no  more  con- 
<^€<tlment  in  this  case  than  in  any  other.     If  there  waa  not 

(a)  6  B.  &  A.  53.  {b)  6  B.  &  A.  342. 
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the  exercise  of  ordinary  care  and  diligence,  the  state  of 
the  parcel  will  make  no  difference  with  regard  to  the 
rights  of  the  parties. 

Sir  J.  Scarlett,  for  the  defendants. — ^There  is  no  consi- 
deration for  the  promise  which  has  been  spoken  to  as 
made  by  the  defendant  Briggs.  A  master  has  great  rea- 
son to  complain  of  those  who  constantly  expose  his  ser- 
vants to  a  temptation  under  which  they  may  eventually 
fall.  The  case  of  Sleat  v.  Fagg,  had  nothing  to  do  with 
the  notice,  it  was  founded  on  a  special  contract  to  send  by 
the  mail,  and  the  defendant  sent  by  another  coach,  which 
he  had  no  right  to  do,  because  a  person  may  choose  to 
trust  the  mail,  when  he  would  not  trust  to  any  other  con- 
veyance. I  admit  that  a  case  of  very  gross  negligence 
may  not  be  protected  by  the  notice.  The  plaintiff  in  this 
case  has  imposed  on  the  carrier.  I  remember  a  case  of  a 
Jew  who  sent  dollars  and  gold  packed  up  with  a  quantity 
of  apples,  from  Stamford  to  London,  and  the  Jury  gave  a 
verdict  for  the  defendant,  on  the  ground  that  the  plaintiff 
had  himself  exposed  the  property  to  that  risk  which  was 
the  cause  of  the  disaster.  A  carrier  has  a  right  to  say,  if 
you  send  money,  you  do  it  at  your  own  risk;  the  responsibi- 
lity is  too  great  for  me,  and  I  will  not  undertake  it.  This 
is  a  perfectly  reasonable  protestation,  and  a  carrier  is 
bound  to  make  it.  A  man  may  choose  notwithstanding  to 
send  money  by  coach.  The  words  of  the  notice  are  '*  on 
any  account  whatsoever.**  If  a  man  wbhing  to  send  mo- 
ney in  a  parcel  thrusts  it  on  the  carrier  in  defiance  of  the 
notice,  he  cannot  claim  damages  if  a  loss  should  happen. 
No  extraordinary  negligence  has  been  proved,  but,  on  the 
contrary,  it  appears  from  the  evidence  that  the  business 
was  conducted  in  the  ordinary  way.  It  is  not  the  prac- 
tice to  call  over  the  parcels  when  the  guard  is  changed. 
I  submit  that  the  case,  as  proved,  goes  to  discharge  the 
defendants  altogether.  The  promise  made  by  the  defend- 
ant Briggs,  is  not  binding,  as  it  did  not  proceed  upon  a 
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knowledge  of  all  the  circuinstances.    If  the  plaintiffs  had         1B28. 
not  concealed  the  nature  of  its  contents,  special  attention     n.^]..  kt 
would  have  been  paid  to  the  parcel.    The  defendants 
luiTe  also  been  at  the  expense  of  prosecuting. 


lindalf  S.  6.,  in  reply. — Bradley *s  saying  that  he  must 
run  the  risk,  means,  that  he  was  aware  of  the  notice,  and 
must  run  such  risk  as  the  law  would  throw  upon  him;  but 
he  could  not  mean  that  he  would  run  the  risk  of  extraor- 
dinary neghgenee  on  the  part  of  the  defendants.  The 
coach  was  left  for  half  an  hour  without  protection,  in  a  po- 
pulous manufacturing  town.  This  ought  not  to  have  been 
the  case,  and  the  defendants  themselves  have  discovered 
the  impropriety  of  it,  for,  ever  since  the  loss,  they  have 
made  the  guard  go  the  whole  of  the  journey. 


V. 

Watbr- 

H0U8C. 


Lord  Tbnterdbn,  C.  J. — ^I  own  it  seems  to  me  Jhat 
the  case  may  be  considered  as  if  the  notice  was  not  an  ab- 
solute bar,  as  the  defendants  must  be  supposed  to  have 
known  that  the  plaintiff  was  in  the  habit,  from  the  way  in 
which  the  parcels  were  made  up,  of  sending  other  things 
besides  goods.  And  then  that  may  introduce  the  question, 
whether  there  has  been  gross  negligence  on  the  part  of 
the  defendants;  but  you  will  also  consider,  whether  it 
does  not  introduce  another  and  preliminary  question;  viz. 
Has  the  plaintiff  brought  this  loss  upon  himself,  by  his 
own  manner  of  conducting  his  business.  The  way  in 
which  the  loss  occurred,  does  not  appear  to  have  been 
discovered  for  a  great  length  of  time.  The  particular 
negligence  imputed  to  the  defendants,  is  the  leaving  the 
coach  in  the  street  for  half  an  hour.  Now,  if  during  that 
time  a  stranger  had  robbed  the  coach,  it  might  have  been 
said  to  the  defendants,  you  ought  to  take  care  that  thieves 
in  the  street  do  not  steal  the  parcels  which  are  committed 
to  your  custody ;  but  no  man  can  be  sure  that  he  shall 
protect  himself  against  the  dishonesty  of  his  own  servants. 
It  is  fit  to  consider,  in  such  a  case,  whether  the  party  com- 
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plaining^  or  seeking  to  charge  the  carrier,  has  or  has  not 
been  the  cause  of  the  servant's  dishonesty.  In  the  present 
case,  the  mode  in  which  the  goods  were  packed,  might 
have  that  effect.  The  weight  would  be  notice  of  the  na- 
ture of  the  contents,  and  afford  a  temptation  to  the  ser- 
Tants  to  purloin.  It  is  said  that  the  defendants  were  con- 
scious, from  the  statement  of  Briggs,  that  they  were  bound 
to  make  good  the  loss.  But  Briggs  only  says  that  he  will 
*'  settle  it,**  he  does  not  say  that  he  will  pay  the  amount. 
And  this  he  says,  that  he  individually  will  do,  and  not  he 
and  Waterhouse  the  other  defendant.  This  looks  as  if  he 
thought,  that  he,  from  living  at  Leicester,  was  the  party 
who  would  be  liable;  and  if  so,  on  the  effect  of  his  admis- 
sion he  alone  would  be  responsible.  If,  however,  he  acted 
under  a  misapprehension  of  the  responsibility  which  the 
law  would  cast  upon  him,  his  admission  is  not  such  as  can 
be  used  with  effect  against  him.  It  appears,  too,  that  he 
talks  of  it  as  a  matter  of  compromise.  The  question  comes 
to  this:  has  this  been  a  case  of  gross  negligence  on  the 
part  of  the  defendants,  or  has  the  loss  been  brought  on 
by  the  plaintiff's  own  conduct  in  sending  valuable  articles 
under  such  a  slight  disguise  ?  If  you  are  of  opinion  that 
the  latter  was  the  case,  then  you  will  find  your  verdict  for 
the  defendants. 

Verdict  for  the  defendants. 


Tindai,  S.  G.,  Marryati,  and  HUl,  for  the  plaintiff. 

Sir  J.  Scarlett,  and  F.  Pollock,  for  the  defendants. 

[Attoroies^r<mfi^  ^  K,  and  21  Leigh.] 

See  the  cases  of  Langley  7.  Brown,  1  Moore  &  Payne,  583 ;  and  May- 
hew  V.  Fames,  ante.  Vol.  1,  p.  550. 
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Fenwick  v.  Robinson.  Apriliitk. 

Action  against  the  defendant,  as  secretary  of  the  Pa-  if  a  new  ship  u 
triotic  Insurance  Company,  on  a  policy  of  insurance  on  ^""""(f  from"  * 
the  ship  Bolivar,  valued  at  4000/.,  on  a  voyage  from  Bristol  Bristol  to  New 

■vT-«ri^-i  1  i»ii  York,  during 

to  New  York,  during  her  stay  there,  and  hack  to  her  port  her  stay  there, 
of  discharge.  The  vessel  sailed  from  Bristol  to  New  York,  Jon  of'du.'*  **" 
and  discharged  her  cargo  there,  and  on  her  return  to  Eng-  f*'*'^'?  *°^  "" 
land  met  with  a  disaster,  and  was  obliged  to  be  repaired,  hack  from  New 
The  question  in  the  cause  was,  whether  the  rule  of  Lloyd's,  land,  sustains 
of  deducting  one-third  new  for  old,  where  a  ship  is  injur-  Jeqi^re7her*to^ 
ed  after  she  has  been  one  voyaee,  applied  to  the  case  of  ^  repaired,  the 

,     _   _.  .         _  1111  1.  underwriter  is 

the  Bolivar,  or,  m  other  words,  whether  the  "passage  from  not  entitled  to 
New  York  to  England  was  to  he  considered  as  a  second  new"for  old,  as 
voyage,  or  only  as  a  part  of  the  first.     Several  witnesses  *®  '"^^}^  "^** 
were  called  on  the  part  of  the  plaintiff,  who  said,  that  the  only  one  voy- 
passage  from  England  to  New  York,  and  the  passage  from 
New  York  to  England,  constituted  together  only  one  voy- 
age; and  some  of  them  added,  that  they  had  settled  aver- 
ages in  cases  of  a  similar  description,  and  had  not  allowed 
the  deduction. 

The  witnesses  who  were  called  on  the  part  of  the  de- 
fendant, stated,  that  it  is  a  voyage  when  a  vessel  has  earned 
freight,  or  been  in  a  situation  to  earn  it;  and  some  of  them 
stated,  that  they  had  known  instances  in  which  ships  sent 
in  ballast  to  Bourdeaux  for  wine,  and  to  Sunderland  for 
coals,  were  considered,  when  coming  back,  as  on  a  second 
voyage. 

F.  Pollock,  for  the  plaintiff,  contended,  that  as  the 
words  of  the  policy  were  "  on  a  voyage  from  Bristol  to 
New  York,**  "  and  back  to  her  port  of  discharge,"  the  un- 
derwriters were  bound  by  that  description  to  pay  the 
whole  without  deduction.  He  submitted  that  the  question 
was,  whether  there  was  such  an  invariable  rule  on  the  sub- 
ject, that  the  plaintiff  must  be  taken  to  have  contracted 
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on  the  faith  of  it;  and  that  this  could  not  be  the  case, 
when  it  was  proved  that  averages  had  been  settled  in  op- 
position to  it. 

Lord  Tenterden,  C.  J.  (to  the  Jury)— The  only  ques- 
tion iS|  whether  or  no  the  defendant  is  to  pay  the  whole 
expense  of  the  repairs,  or  is  to  be  permitted  to  deduct 
I  one-third.  On  the  face  of  the  policy,  [nothing  appears 
about  this  deduction,  and  therefore  the  defendant,  who 
seeks  to  make  it,  is  bound  to  shew  that  he  has  a  right  to 
do  so.  He  founds  his  claim  on  a  supposed  custom.  That 
there  is  a  custom  to  deduct  one-third  is  clear  and  indis- 
putable ;  and  it  is  founded  upon  the  supposition,  that  there 
is  a  difference  between  new  and  old  materials ;  and  to  avoid 
discussion  in  each  particular  case,  it  is  agreed  that  the 
deduction  shall  be  of  one-third.  I  am  as  great  a  iriend  to 
general  rules  as  any  one.  But  it  is  impossible  to  lay  down 
any  general  rule,  which  may  not,  in  some  cases,  be  pro- 
ductive of  hardship.  It  is  admitted  that  this  rule  is  not 
absolutely  universal,  for  if  the  loss  happens  on  a  first  voy- 
age, the  underwriter  is  not  entitled  to  the  deduction.  And 
that  introduces  the  question,  whether,  in  this  case,  it  was 
her  first  voyage  in  which  the  ship  became  injured.  ^U 
the  witnesses  for  the  plaintiff  agree  in  considering  the 
whole  as  one  voyage ;  some  of  them  say,  that  they  have 
actually  settled  averages  in  cases  similar  to  the  present, 
without  allowing  the  deduction.  Many  questions  were 
put  to  them,  in  cross  examination,  as  to  the  rule  in  long 
voyages ;  and  they  appeared  by  no  means  prepared  to  gi?e 
very  accurate  evidence  on  the  subject  Some  thought  the 
poUcy  would  regulate  it,  some  the  charter-party,  and  some 
considered  that  it  was  a  question  of  time.  Perhaps  it  may 
not  be  unfit  or  unreasonable  to  consider  whether  the  voy- 
age out  and  home  was  not  all  one  adventure.  The  policy 
is*  all  one,  and  the  contract  is  all  one,  and  it  seems  to  me 
to  be  all  one  adventure.  The  defendant's  witnesses  say, 
that  it  is  a  voyage  when  a  vessel  has  earned  freight,  or  is 
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in  a  situation  to  earn  it;  and  some  of  tbem,  that  where  a 
vessel  is  sent  in  ballast  to  a  particular  place,  for  a  cargo^ 
and  is  injured  in  coming  back,  the  third  is  to  be  deducted 
as  on  a  second  voyage,  and  they  also  add,  that  they  Jiave 
settled  averages  on  that  principle.  There  is  therefore 
contradictory  evidence  on  the  part  of  the  plaintiff  and  de- 
fendant. The  witnesses  for  the  plaintiff  are  more  in  num- 
ber than  those  of  the  defendant.  But  it  is  a  question  on 
which  you  may  have  some  personal  knowledge.  I  think 
the  observation  correct,  which  was  made  on  the  part  of 
the  plaintiff,  that,  inasmuch  as  the  policy  does  not  in  its 
terms  make  any  provision  on  the  subject,  the  defendant 
nrast  make  out  the  practice  clearly  to  your  satisfaction ; 
and  that,  if  he  has  not  so  done,  he  cannot  be  considered  as 
having  brought  himself  within  the  rule. 

The  Jury  found  for  the  plaintiff,  saying  that 
they  considered  it  as  all  one  voyage. 

F.  PoUockf  and  Alderson,  for  the  plaintiff. 

Sir  J.  Scarlett,  and  Campbell^  for  the  defendant. 

f  Attomiet— -TAOffijpfon,  fi.  Sf  »S.,  and  OUverson  4*  Co.\ 
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SKATER  and  Others  v.  West. 

Assumpsit,  on  a  Wll  of  exchange,  for  45/.,  dated  the 
lOth  of  July,  1827,  drawn  by  one  Darby,  on  and  accepted 
by  the  defendant,  payable  at  two  months  after  date.     Plea, 
the  general  issue. 
On  the  morning  of  the  5th  of  September,  1827,  a  stran- 


AprU  19th. 

A  trader  in 
London  took 
•  biUofex- 
change  in  part 
payment  for 
eood«,  of  a  per- 
son represent- 
ing himself  to  be 
a  tradesman 
from  the  coim- 

j^    try,  and  to  have 

wn  reoNDmeDded  by  a  customer,  and  sent  the  goods,  in  consequence  of  an  order  IVom  the  buyer, 
to  a  public-house,  which  was  not  a  booking-office,  without  making  any  inquiries  except  as  to  the 
fttpectabllity  of  the  acceptor.  The  bill  turned  out  to  have  been  stolen,  and,  in  an  action  by  the 
tiader  against  the  acceptor,  the  defendant  had  a  verdict,  on  the  ground  that  the  plaintiff  had  taken 
^  bfll  out  of  the  ordinary  course  of  trade,  an4  under  circumstanoes  which  ought  to  have  esdted 
ns  nupidoo. 

VOL.  III.  Z 
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ger  of  respectable  appearance  came  to  the  warehouse  of 
the  plaintiffsi  who  were  in  the  Scotch  and  Manchester  trade, 
and  stated  that  liis  name  was  Symes,  that  he  was  a  tailor 
at  Taunton,  and  that  he  was  recommended  to  them  by  a 
Mr.  Combes,  of  that  place,  (who,  it  appeared,  had  exten- 
sive dealings  with  the  plaintiffs).     He  selected  a  quantity 
of  woollen  cloths  and  velveteens.     While  he  was  making 
the  selection,  he  asked  the  managing  clerk  if  they  would 
have  any  objection  to  take  a  bill  in  part  payment.    The 
clerk  repUed,  that  they  should  not,  provided  the  parties 
were  respectable,  and  requested  that  he  would  leave  it 
with  them  for  a  time,  that  they  might  make  the  necessary 
inquiries.      Symes  went  ^way  for  about  an  hour,  and  in- 
quiries, during  his  absence,  were  made  by  one  of  the  plain* 
tiffs,  as  to  the  goodness  of  the  bill;  and  on  Symes*s  return, 
he  was  told  that  he  might  have  the  goods.     They  amount- 
ed to  56/.  2s.    Symes,  in  addition  to  the  bill,  paid  llLSs. 
in  cash,  and  directed  the  goods  to  be  sent  to  the  Rose  and 
French  Horn,  in  Wood  Street,  about  five  minutes*  walk 
from  the  plaintiffs*  premises.   They  were  sent  in  the  course 
of  the  same  day.    The  Rose  and  French  Horn  was  not  a 
booking-office,  but  an  ordinary  public-house.     When  the 
porter  arrived  there,  he  deposited  the  goods  in  the  pas- 
sage (a),  and  Symes,  who  was  not  known  there,  came  out 
of  the  parlour  with  another  person,  and  gave  the  porter 
something  to  drink.     Symes  himself  signed  the  porter's 
book.    The  porter  suspected  that  all  was  not  quite  right, 
but  had  not  an  opportunity  of  communicating  -his  suspi- 
cions to  the  plaintiffs  till  the  following  morning,  when,  in 
consequence  of  what  he  told  them,  they  sent  him  to  the 


(a)  It  appeared,  that  the  direc-  practice  of  the  trade  so  to  corer 

'tion,  '*  Mr.  Thomas  Symes,  Tami-  the  directions  of  the  packages  sent 

tOD,**  was  covered  with  brown  pa-  out,  in  order  that  thieves  maf  not 

per  fastened  down  by  skewers;  see,  while  the  nfoods  are  bdog  car- 

and  some  observations  were  made  ried  through  the  streets,  to  what 

on  this  circumstance,  as  suspici-  place  they  are  going. 


0U8 ;  but  it  was  proved  to  be  the 
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public-house  to  make  inquiries.  Symes,  soon  after  the 
departure  of  the  porter,  took  away  the  goods  in  a  truck. 
The  bill  in  question  was  lost,  soon  after  it  was  drawn, 
fipom  the  custody  of  the  brother  of  the  drawer,  who  was 
going  to  get  it  discounted.  On  the  10th  of  August,  (four 
or  five  days  after  the  loss),  an  advertisement  was  inserted 
in  the  Morning  Advertiser  newspaper,  stating  the  loss  of 
the  bin,  and  the  names  of  the  parties  to  it,  and  requesting 
that  it  might  be  brought  to  Arabella  Row,  Pimlico.  It 
was  not  pt'oved  that  the  plaintiffs  were  in  the  habit  of 
reading  the  Morning  Advertiser.  They  did  not  make 
any  inquiries  as  to  the  truth  of  Symes*s  representation, 
nor  did  they  ask  him  for  a  reference  to  any  person  in  Lon- 
don. 

Gumeff,  for  the  defendant,  contended,  that  the  plain- 
tiffs were  not  entitled  to  recover.  The  inquiry  as  to  the 
respectability  of  the  parties  to  the  bill,  is  immaterial  to 
the  consideration  of  this  case.  The  important  inquiry  is/ 
whether  there  was  such  a  person  as  Mr.  Thomas  Symes, 
of  Taunton.  In  the  case  of  Gill  v.  Cubiti  (6),  the  Judge, 
the  Jury,  and  the  Court  of  King's  Bench  afterwards,  held 
Aat  a  person  who  takes  a  bill  of  exchange,  should  make 
inquiries  as  to  the  person  who  brings  it,  or  shew  that  he 
is  acquainted  with  him.  Any  swindler  may  pick  up  the 
name  of  a  customer.  A  person  who  loses  a  bill,  is  enti- 
tled to  require  that  the  party  to  whom  it  is  offered  should 
make  due  inquiry,  before  he  takes  it.  Symes  did  not 
bring  any  letter  fipom  Mr.  Combes,  of  Taunton.  It  is  not 
the  mode  of  doing  business,  that  a  perfect  stranger  is  to 
come  into  a  warehouse,  and  his  word  to  be  taken,  as  to 
who  and  what  he  is,  without  any  inquiry  being  made  into 
the  truth  of  his  statements.  The  question  is,  who  is  to  be 
at  the  loss  of  the  amount  of  this  bill ;  the  drawer,  who  has 
been  guilty  of  no  negligence,  or  the  plaintiffs,  who,  as  I 

[b)  i-J/i/cVol.  l,pp.  163,487. 
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submiti  have  been  guilty  of  great  negligencei  and  have 
conducted  their  business  in  a  very  incautious  way. 

Brougham^  for  the  plaintiffs. — The  case  of  Gill  v.  Cu- 
bitty  it  is  true,  decides,  that  you  must  ask  questions  of  the 
bearer^  if  you  are  not  acquainted  with  him ;  but  I  deny 
that  you  are  bound  to  make  inquiries  of  other  people  about 
him.    The  statement  made  by  Symes,  that  he  knew  Mr. 
Combes,  of  Tauiiton,  was  something  whereby  to  identify 
the  person,  and  rendered  it  highly  improbable  that  he 
should  be  any  other  than  the  person  he  represented  him- 
self to  be.     If  S3rmes  had  represented  himself  as  living  at 
Paddington,  wh^re  the  acceptor  of  the  bill  did  live,  the 
plaintiffs  would  have  made  inquiry  about  him;  but  he  stat- 
ed that  he  lived  at  Taunton.     According  to  the  argu- 
ment on  the  other  side,  they  should  have  stopt  the  trans- 
action for  three  or  four  days,  till  they  had  written  and  re- 
ceived an  answer.    This  might  be  very  well  in  an  extra- 
ordinary transaction ;  but  the  circulation  of  paper  could 
not  go  on,  if  it  were  considered  to  be  requisite  in  those  of  an 
ordinary  description.     AlS  to  the  advertisement  of  the  loss, 
the  Morning  Advertiser  is  not  the  paper  in  which  a  no- 
tice, as  regards  the  plaintiffs  who  are  respectable  Manches- 
ter warehousemen,  ought  to  have  been  inserted.    It  is, 
with  reference  to  their  situation,  the  most  obscure  that 
could  have  been  selected.     The  porter  might  have  his 
auspicious,  but  he  did  not  communicate  them  to  his  em- 
ployers at  the  time.     It  appears  that  Symes  was  a  person 
of  respectable  appearance.    I  submit,  under  all  the  circum- 
stances, that  nothing  was  done  by  the  plaintiffs,  which  was 
not  in  the  ordinary  and  regular  course  of  business;  and 
therefore  that  they  are  entitled  to  recover  on  the  bill. 

Lord  Tenterden,  C.  J.  (in  summing  up,  said) — There 
is  no  proof  that  the  newspaper  ever,  came  under  the  view 
of  the  plaintiffs.  The  plaintiffs  have  given  value  for  the 
})illi  but  it  is  contended,  that  they  are  not  entitled  to  reco- 


HILARY  TERM,  8  &  9  GEO.  IV. 

Tcr  upon  it,  because  it  is  said,  that  if  any  person  takes  a 
bill  of  exchange  out  of  the  ordinary  course  of  trade  and 
business,  and  under  circumstances  which  ought  to  excite 
suspicion  in  the  mind  of  a  reasonable  man,  knowing  how 
the  affairs  of  the  world  are  conducted,  he'  cannot  after- 
wards sue  upon  that  instrument.  This  doctrine  is  of  mo- 
dem origin.  I  believe  that  I  was  the  first  Judge  who  de- 
cided this  point  at  NUi  Prius.  The  Court  to  which  I  be- 
long, confirmed  my  decision,  and  the  other  Courts  have,  I 
believe,  acted  on  the  same  principle.  But  in  every  case 
of  this  description,  the  question  is  one  which  ought  to  be 
guardedly  and  carefully  considered.  We  are  to  take 
care,  on  the  one  hand,  that  we  do  not  prevent  the  circula- 
tion of  paper,  which  circulation  is  so  essential  to  the  com- 
merce of  the  country^  and,  on  the  other  hand,  that  we  do 
not  allow  persons  to  take  it  under  the  circiunstances  I  have 
mentioned,  because,  by  so  doing,  we  shall  give  encourage- 
ment to  thieving,  which  has  been  carried  on  lately  to  a 
veiy  considerable  extent.  It  is  our  duty,  bearing  both 
these  things  in  mind,  to  give  our  attention  to  the  evidence 
in  the  case.  I  think  our  judgment  must  be  confined  to 
the  evidence  of  that  which  passed  in  the  first  instance,  at 
the  plaintiffs'  warehouse,  because,  although  the  porter, 
after  he  had  delivered  the  goods,  might  have  his  suspicions 
excited,  yet  he  did  not  the  same  day  communicate  his  sus- 
picions to  the  plaintiffs.  As  to  the  brown  paper  being 
placed  to  cover  the  direction,  it  struck  me,  at  first,  as  ex- 
traordinary, but  it  turns  out  not  to  be  so,  as  connected 
with  the  evidence  of  the  practice  of  the  plaintiffs  and  ano- 
ther house.  It  seems  that  it  was  done  in  the  ordinary 
course  of  business.  It  appears  that  the  Rose  and  French 
Horn  was  not  a  booking-office,  and  was  situate  very  near 
the  warehouse  of  the  plaintiffs;  and  it  is  perhaps  a  little 
extraordinary  that  the  plaintiffs  should  not  have  known 
that  it  was  not  a  booking-office.  But  the  porter  says,  that 
those  offices  are  so  frequently  altered,  that  it  was  not  easy 
to  know.     If  the  manner  in  which  the  bill  was  oflfered  by 
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a  perfect  stranger,  making  verbal  representations,  and  de- 
siring the  goods  to  Be  sent  to  such  a  place,  but  betray- 
ing no  consciousness  of  suspicion,  and  buying  to  a  larger 
amount  than  the  amount  of  the  biU,  leads  you  to  conclude, 
that  the  plaintiffs  ought  to  have  had  their  suspicions  ex- 
cited, then  I  am  of  opinion  that  you  should  find  your  ver- 
dict for  the  defendant.  This  case  differs  from  those  which 
have  been  already  decided  on  the  subject.  There  seems 
to  be  a  difference  between  the  cases  of  a  purchase  of  goods 
and  the  discounting  of  a  bill,  by  a  bill  broker.  There  was 
a  case  tried  here  (a),  in  which  a  person  presented  a  check 
to  a  tradesman,  in  payment  for  a  small  parcel  of  goods, 
and  received  the  remainder  in  money.  That,  also,  was 
very  different  from  the  present;  and,  with  respect  to  the 
cases  against  the  bankers,  they  were  cases  of  notes  of  a 
large  amount  (6).  If  you  think  that  the  plaintiffs  took  this 
bill  out  of  the  ordinary  course  of  business,  and  under  cir- 
cumstances which  should  have  excited  their  suspicion, 
that  the  person  giving  it  was  not  entitled  to  it,  then  you  will 
find  your  verdict  for  the  defendant.  But  unless  you  can 
come  to  that  conclusion,  then,  as  the  plaintiffs  have  given 
full  value  for  the  bill,  you  will  find  your  verdict  for  them. 

Verdict  for  the  defendant 

Brougham^  and  Piatt,  for  the  plaintiffs. 
Gumey^  and  CMtty,  for  the  defendant. 

[Attornies — Jama  4-  IT.,  and  Towen,"] 


On  the  first  day  of  the  ensuing  Easter  Term,  Brougham 
moved  for  a  new  trial. 

Lord  Tenterden,  C.  J.  said — The  case  was  one  which 

(a)     Downe    v.    HalUng    and  (h)  Snow  v.  Peacock,  ante,  VoK 

Others,  ante,  VoL2,  p.  II.  2,  p.  215;  and  Snow  y.  Leaikam, 

Id.  p.  314. 
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was  peculiarly  proper  for  the  consideration  of  the  Jury.         1^®- 

I  do  not  say,  that,  if  they  had  found  their  verdict  the  other       Slatkr 

way,  I  should  have  been  dissatisfied.  „,*'- 

^^  West. 

Batley,  J. — The  circumstance  of  the  man's  directing 
the  parcel  to  be  sent  at  a  given  hour,  was  one  to  excite 
suspicion.  The  plaintiffs  might  also  have  looked  into  the 
Directory,  to  see  if  the  public-house  was  a  booking-office. 
I  think  that  this  verdict,  so  far  from  being  a  check  to  the 
drculation  of  bills,  will  tend  to  prevent  a  person  meditat- 
ing fraud  from  carrying  it  into  execution. 

LrrTLBDALE,  J. — I  should  have  been  satisfied  if  the 
verdict  had  been  the  other  way,  but  it  was  peculiarly  a 
matter  for  the  consideration  of  the  Jury. 

Rule  refused. 


Adjourned  Sittings  in  London,  after  Easter  Term, 

1828. 

BKFOR^  LORB  TENTERDBN,  C.  J. 


MuDiE  V.  Bell  and  Others.  Mm/ 29th. 

Trespass.— The  declaration  stated,  that  the  defend-  A  declaration 
ants  broke  and  entered  a  certain  dwelling-house  of  the  that  A.Vbioke 
plaintiflTs  and  made  a  great  noise  and  disturbance  therein,  ^J^Ju^!^"^^ 
and  stayed  &c.,  and  forced  and  broke  open  oar/  of  the  ©f  the  plaintiff, 

and  made  a  dis- 

leads  and  roof  of  the  said  dweHing-house,  and  broke  to  tmba.ncetherein, 
pieces  &c.,  divers  doors,  windows  &c.,  by  means  of  which  ^f  ^^JSS 

androrfofthe 
said  dwelHng- 
houe,  u  not  fupported  by  proof  of  breaking  an  external  rail  fence,  and  trespassing  on  leads  forming 
the  roof  of  a  counting-house,  occupied  by  A.  B.,  but  used  as  an  easement  to  the  house  of  the  plain- 
tiff. 
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premises  the  plaintiff  and  his  family  were  greatly  disturb- 
ed &c.«  in  the  peaceable  possession  of  the  said  dwelUng' 
house  &c.    Plea — Not  Guilty. 

It  appeared  that  a  counting-house,  occupied  by  one  of 
the  defendants,  extended  behind  the  plaintiff's  house,  so 
that  the  roof  of  it,  consisting  of  leads  with  a  skylight,  came 
just  under  the  windows  of  the  plaintiff's  kitchen.  During 
the  occupation  of  the  plaintiff's  house  by  the  person,  under 
whom  he  held  it,  the  leads  of  the  roof  of  the  counting- 
house  were  used  as  an  easement  to  that  house,  and  a  meat- 
safe  was  erected  on  them ;  but  they  had  been  repaired  by 
those  under  whom  the  defendants  claimed.  The  injury 
complained  of  was,  the  breaking  of  an  external  rail  fence, 
and  trespassing  on  the  leads. 

Lord  Tenterden,  C.  J.,  was  of  opinion,  that,  upon  this 
evidence,  there  was  no  proof  of  a  breaking  of  the  plaintiff's 
dweUing'housei  and  therefore  directed  a 

Nonsuit 

Brougham^  and  Parke^  for  the  plaintiff. 

Campbeli,  F.  Pollock,  J.  WilUams,  Cramptong  and 
Steer y  for  the  respective  defendants. 

[Attornies— ^c^on,  and  Wcothottrd  4*  &} 


In  the  ensuing  Trinity  Term,  a  motion  was  made  for 
setting  aside  the  nonsuit;  but  the  Court  were  of  opinion 
that  the  decision  at  Nisi  Prius  was  correct,  and  refused 
to  grant  a  rule. 
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Pheney  v.  Jones,  Esq.  May  29th, 

Action  against  the  Marshal  of  the  King's  Bench,  inanacdon 
The  bm  (of  the  4th  of  December,  1827,)  stated  that  the  SifoViT 
plaintiff,  inMichaebnas  Term,  8  Geo.  4,  recovered  against  ^tionln  t^*" 
one  George  Price,  Esq.  229/.,  for  damages,  for  the  non-per-  record  in  Ae 
formance  of  certain  promises,  whereof  the  said  George  Price  is  fnimdfaeie 
was  convicted;  and  thereupon  on  Wednesday  next  after  ^^  ^j  ^gg 
fifteen  days  of  Sauit  Martm,  in  Michaelmas  Term,  8  Geo.  ^^^**'^"*"* 
4,  the  said  George  ^rice  then  being  personally  present  in 
the  said  Court,  &c.  was  then  and  there  in  and  by  the  said 
Court,  &c.,  at  the  prayer .  of  the  said  plaintiff,  committed 
to  the  custody  of  the  said  defendant^  then  being  Marshal^ 
^c.  in  execution,  for  the  damages ,  ^c.  as  by  the  record  of 
the  commitment  remaining  in  the  said  Court,  ^c,  more 
fuUy  appeared;  by  virtue  of  which  said  commitment  the 
said  defendant,  so  being  such  Marshal  as  aforesaid,  kept 
and  detained  the  said  George  Price  in  his  custody,  in 
execution  for  the  damages  aforesaid,  at  the  suit  of  the 
said  plaintiff,  until  the  said  defendant,  so  being,  &c.,  not 
regarding  the  duty  of  his  said  office  as  Marshal,  &c.,  on 
the  Ist  day  of  December,  &c.,  freely  and  voluntarily  suf- 
fered the  said  George  Price  to  escape  and  go  at  large, 
&c.    Plea,  the  general  issue. 

The  order  for  the  commitment  of  Price  was  produced, 
and  the  record  in  the  original  action  was  read,  which  con- 
tained an  allegation  of  his  commitment,  as  averred  in  the 
bill:  but  no  witness  was  called  who  had  seen  him  in  the 
Marshal*s  custody.     It  was  proved,  that,  on  the  4th  of  De-  , 

cember,  he  was  residing  in  a  house  at  Walworth. 

Sir  c7.  Scarlett,  for  the  defendant.  —  There  is  no  evi- 
dence that  Price  ever  was  in.  the  custody  of  the  Marshal, 
there  is  only  evidence  of  the  order  for  his  commitment. 

Campbell,  on  the  same  side.— I  have  never  known  this 
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evidence  omitted*  The  fact  is  generally  proved  by  the 
clerk  of  the  papers.  There  is  nothing  to  shew  that  Price 
was  in  custody  at  the  time  of  the  escape. 

Lord  Temterdbn^  C.  J. — By  the  record  it  appears 
that  on  Wednesday  after  fifteen  days  of  Saint  Martin,  in 
Michaehnas  Term,  the  party  was  committed  to  the  custo- 
dy of  the  Marshal.  That  is  primd  facie  evidence,  and 
tmless  you  can  alter  it,  the  plaintiff  will  be  entitled  to  a 
verdict. 

Sir  cT.  Scarlett. — It  is  only  a  fiction  of  law. 

Lord  Tbnterdbn,  C.  J. — I  think  it  is  primd  fade  evi- 
dence. But  I  will  give  you  leave  to  move  the  Court  upon 
the  subject 

Verdict  for  the  plaintiff. 

Brougham  and  Busby,  for  the  plaintiff. 
Sir  J.  Scarlett  and  Campbell^  for  the  defendant. 
[Attonues-^jm^AMm  4  Co.,  and  ^en  4-  &m.] 


In  the  ensuing  Trinity  Term,  Sir  James  Scarlett 
moved  in  pursance  of  the  leave  given,  but  the  Court  re- 
fused to  grant  a  rule. 
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Booth  v.  Grover.  ji%29M. 

Assumpsit,  on  seyeral  promissory  notes. — The  de-  ifthedecUra- 
claration  stated,  that  the  defendant  made  them,  "  his  own  l^°i°t*the"^'''' 
proper  hand  being  thereon  subscribed"  ^f^^'  o^«  P«>- 

missory  notef 

It  appeared  that  the  defendant's  son  drew  them  in  his  sute,  that  the 
father's  name  and  by  his  authority,  because  the  defendant  it  *^ut^l,ml  ^ 
himself  could  not  write  well  enough.  proper  hmd 

^  oe$ng  th0reon 

iuUeribed,** 

R.  r.  Richards  objected,  that  the  notes  could  not  be  ^ft  the'noS' 
read,  because  they  were  stated  to  have  been  drawn  by  J^**  drawn  by 

^      "^  ,  "^    his  son  in  bis 

the  defendant  in  his  own  proper  hand,  and  it  appeared  nameandbyhis 
from  the  evidence,  that  they  were  not  drawn  by  him,  but  Tariance^iriii^ 

note,  but  the  al- 


Lord  Tentbrdbn,  C.  J.,  was  of  opinion,  that  the  words  4fected  m^u 
might  be  considered  as  surplusage.  piusage. 

The  case  went  on,  and,  eventually,  a  Juror  was  with- 
drawn. 

Steer,  for  the  plaintiff. 

R.  V.  Richards,  for  the  defendant. 

[Attoniies — Lott,  and  J,  B.  Lawrence.'] 


In  the  case  of  Levy  v.  Wilton,  5  indoner^s  wife  wrote  hit  name  by 

£«p.  ISO,  the  declaration  stated,  his  authority,  it  was  held  that  this 

that  the  party  indorsed  the  bill,  was  no  objection  after  a  promise 

'  his  own  proper  hand  being  thereun-^  to  pay ;  and  Lord  Ellenbvrough  said, 

to  mftfcn^ee^' and  it  appeared,  that  that  he  thoni^ht  it  would  be  too 

it  was  indorsed  per  procyration,  narrow   a    coostruction    of   the 

tlus  was  held  a  fatal  variance;  but  words,  own  hand,  to  require  that 

in  the  case  of  Helmtley  v.  Loader,  the  name  should  be  written  by  the 

2  Gamp.  450;  where,  on  a  similar  party  himself, 
declaration,  it  appeared  that  the  ^ 


be 

8ur- 
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A  gaumed  Sittings  at  Westminster,  after  Easter 
Term,  1828, 

BEFORE  LORD  TENTERDEN,  C.  J. 


Jyne  3rd.  P^TON  V.  DuNCAN. 

ifonennderttke  THIS  action  was  brought  to  recovcT  the  sum  of  2/.  45. 
to  fiirmih  a  new  being  the  price  of  a  book  sold  by  the  plaintiff  to  the  defend- 
country,  this  is  ant.  It  appeared  in  evidencei  that  the  defendant  had  sub- 
by*Wt  fornbh-  scribed  his  name  in  the  plaintiff's  subscription  book,  for 
ing  a  ijook,         Qj^g  copv  of  "  a  new  History  of  Scotland,  by  James  Hake- 

which  is  a  trani-  ^^  ^  '     ^ 

ladoD  of  an  en-  well  £sq./  which  was  the  book  in  question.  It  also  ap- 
^ting  hUtory,  pcared,  that  the  defendant  had  paid  part  of  the  price  of 
with  bu  own      ^jj^  1,^^^  (g*.  6rf.)  as  earnest,  and  that  the  book  consisted 

continuations  '  ^  '  ^  ' 

and  some  add!-  partly  of  a  translation  of  Buchanan's  History  of  Scotland, 
and  partly  of  an  original  continuation  by  Hakewell.  The 
proportion  of  the  continuation  to  the  translation  did  not 
appear,  but  it  was  proved  that  the  defendant  had  insisted 
on  the  plaintiff's  taking  back  the  book,  which  he  reiused 
to  do. 

Campbelly  for  the  defendant. — I  submit  that  the  plain- 
tiff must  be  called.  By  the  agreement,  he  is  to  furnish 
the  defendant  with  a  new  History  of  Scotland,  and 
the  book  which  he  actually  sends  is  a  translation,  in 
great  part,  of  a  well  known  history  already  existing. 
Perhaps  the  defendant  would  not  have  subscribed  for  the 
work,  had  he  known  that  it  was  to  consist  mainly  of  a  trans- 
ition of  Buchanan's  book;  and  it  appears  that  he  offer- 
ed to  return  the  book,  as  he  was  at  liberty  to  do  on  disco- 
vering of  what  it  consisted. 

Brougham,  contra. —  A  history  must  necessarily  be  a 
compilation  of  matters  already  in  existence  somewhere; 
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and  the  province  of  the  historian  is^  merely  to  collect  to* 
gether  all  the  facts  and  authorities  which  bear  upon  the       ^p^^^^ 
matter  on  which  he  writes.    It  frequently  happens,  that  it  '. 

is  indispensable  that  a  historian  should  translate  into  the 
language  in  which  he  is  writing,  a  history  written  in  a  lan- 
guage less  known;  and  the  incorporation  of  this  with  his 
own  composition  will  certainly  not  make  his  book  the  less 
original  as  a  history,  or  disqualify  it  for  being  stiled  a  new 
history.  Such  was  the  case  with  Buchanan's  work,  and 
such  is,  and  must  necessarily  be,  the  case  with  the  best 
histories. 

Lord  Tenterden,  C.  J.— I  think,  when  a  person  un- 
dertakes to  furnish  a  new  history  of  a  country,  the  under- 
taking is  not  performed  by  his  furnishing  a  book  which 
commences  with  the  ^translation  of  an  entii'e  history,  abea- 
dy  existing  and  extensively  known,  as  Buchanan's  book 
certainly  is,  and  then  giving  his  own  additions  and  contin- 
uation. It  may  be  a  new  edition  of  the  original  work, 
with  additions,  but  it  is  not  a  new  history.  The  plaintiff 
must  be  called. 

Nonsuit 

Brougham,  and ,  for  the  plaintiff. 

CampbeU,  for  the  defendant. 

[Attomies— ^.  Young,  and  Hurd  fy  /.] 
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Second   Sittings  in  London,  in   Trinity    Term, 

1828. 


June  \Sih. 

If  a  defendant 
hat  entered  in- 
to a  deed  of 
oompoeidon 
with  his  credit- 
oily  contuning 
the  usual  clause 
of  release,  and 
the  plaintiff  has 
executed  the 
deed  as  a  credi- 
tor for  a  certain 
sum,  that  is  a 
good  defence  to 
an  action  by 
the  plaintiff  as 
indorsee  of  a 
bill  to  a  larger 
amount,  of 
which  die  de- 
fendant was  in- 
dorser,  and 
which  then  lay 
dishonoured,  in 
the  plaintiff's 
hands.     But  it 
is  no  defence  as 
to  two  similar 
biUs,  also  of 
larger  amount, 
which  the  plain- 
tiff had  paid 
away,  and 
whidi  were 
then  in  the 
hands  of  third 
parties. 

If,  after  a  bill 
is  dishonoured, 
the  indorser  of- 
fer to  pay  the 
holder  so  much 
in  the  pound, 
on  the  amount: 
^SemUe,  that 
this  dispenses 
with  proof  of 
the  notice  of  dis- 
honour. 


Maroetson  r.  Aitken. 

Assumpsit  by  the  plaintiff  as  the  indorsee,  against 
the  defendant  as  the  indorser,  of  three  bills  of  exchange, 
amounting  together  to  41/.  13*.  6rf.  There  was  no  proof 
of  any  notice  of  dishonour,  but  a  witness  proved,  that  after 
the  bills  had  become  due,  the  defendant  offered  to  pay 
the  plaintiff  a  composition  of  eight  shillings  in  the  pound, 
on  the  amoonl;  of  them. 

The  defence  was,  that  after  these  bills  had  been  given, 
but  before  two  of  them  became  due,  the  defendant  had 
compounded  with  his  creditors,  and  that  the  plaintiff  had 
executed  the  deed  of  composition;  the  plaintiff's  debt 
being  there  stated  to  be  27/.  However,  it  also  appeared, 
that  the  two  bills  that  had  not  become  due  at  the  time  of 
the  executing  of  the  deed  of  composition,  had  been  in- 
dorsed over  by  the  plaintiff,  and  were  not  then  in  her 
hands;  but  that  the  other  bill,  which  was  for  10/.,  was  then 
in  her  hands,  as  a  dishonoured  bill. 

Gumej/y  for  the  defendant.  —  This  deed  of  composition 
is  an  answer  to  this  action,  for  it  is  not  competent  to  a 
party  to  execute  a  deed  of  composition  as  a  creditor  to  a 
certain  amount,  and  then  afterwards  claim  a  larger  debt. 
In  this  case  the  plaintiff  has  represented  herself  as  a  credit- 
or for  27/.;  and  having  done  so,  if  she  is  allowed  to  recover 
more,  it  is  a  fraud  on  all  the  other  creditors.  As  to  the 
notice  of  dishonour,  the  most  that  is  in  evidence  is  an  of- 
fer of  a  composition,  which  is  not  enough. 

Lord  Tenterden,  C.  J.— The  utmost  effect  that  can 
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be  given  to  Mr.  Gumetfs  argument^  and  to  the  deed^  is, 
that  the  plaintiff  releases  whatever  debt  is  then  due  to  her ; 
but  I  am  of  opinion,  that  that  deed  cannot  be  taken  as  a 
release  by  the  plaintiff  as  to  bills  then  outstanding  undis- 
honoured  in  other  hands.  It  does  not^  I  think,  apply  to 
two  of  the  bills.  As  to  the  remaining  bill,  I  think  that 
the  plaintiff  cannot  recover,  on  it,  as  that  was  dishonoured 
at  the  time  of  the  executing  of  the  deed.  With  respect 
to  the  offer  of  the  composition  dispensing  with  proof  of 
the  notice  of  dishonour,  Mr.  Gumey  may  move  to  enter  a 
nonsuit,  if  he  should,  upon  consideration,  think  fit  to  do 
so;  my  opinion,  as  at  present  advised,  ia  against  him.  I 
am  inclined  to  think  it  enough. 
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Marobtson. 

V. 
AlTKBN. 


Verdict  for  the  plaintiff.    Damages — 31/. 

C.  jP.  Williams,  and  Curwood,  for  the  plaintiff. 
Gumey i  for  the  defendant 

[Attoroles — S.  Sharps  and  Drcw.J 


A^mumed  Sittings  in  London,  after  Trinity  Term, 

1828. 


Sherwood  v.  Robins.  July  9/A. 

lllONEY  had  and  received.      Plea,  the  general  issue.  On  a  sale  of  a 
The  plaintiff  had  purchased  a  reversionary  interest,  which  [^^'J  wk^the" 

usual  condidoD, 
that  no  error  of 
deicripdon  &c.  should  vitiate  the  sale,  but  a  compensation  be  allowed ;  the  reversion  was  describ- 
ed u  absolute,  bn  the  death  of  a  person  aged  sixty-six.  In  fiict,  the  person  was  only  sixty-four, 
tod  the  reversion  was  not  absolute,  as  the  property  would  be  divided  if  he  left  more  children  than 
one: — Held,  that  this  sale  was  void,  and  that  the  oflfer  of  a  compensation  would  not  support  it:  but 
if  it  had  been  a  mere  difference  of  the  age,  Hmbkt  that  it  would  have  been  otherwise. 
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1828.        ^as  described  at  the  time  of  the  sale,  as  follows :  "  The  ab- 
Sbbrwood    «<>lute  reversion  to  2000/,  principal  money,  receivable  on 
••  the  demise  of  a  gentleman  upwards  of  sixty-six  years  old. 

*  '  It  is  secured  on  large  freehold  estates  near  York.  The 
reversion  is  not  subject  to  any  contingency.'*  After  the 
plaintifThad  made  this  purchase,  it  was'discovered,  that  the 
vendor's  father  was  sixty-four,  instead  of  sixty-six  years  of 
age,  and  that  the  sum  of  money  was  to  be  divided  at  the  death 
of  the  vendor's  father,  among  such  of  his  children  as  might 
be  then  living,  so  that  if,  at  the  time  of  his  decease,  the 
vendor's  father  should  leave  any  other  child  besides  the  ven- 
dor, such  child  would  be  entitled  to  a  share  of  the  money. 
As  soon  as  this  was  pointed  out  to  the  defendant,  he  relied 
on  the  sixth  condition  of  the  sale,  by  which  it  was  provid- 
ed that,  ''if  any  mistake  or  omission  shall  be  discovered  in 
the  description  of  the  property,  or  any  other  error  what- 
ever shall  appear  in  this  particular,  such  mistake,  omission, 
or  error  shall  not  vitiate  the  sale,  but  a  compensation  or 
equivalent  shall  be  given  or  taken,  as  the  case  may  require." 
Under  this  condition,  the  defendant  offered  to  make  a  rea- 
sonable compensation. 

For  the  plamtiff  it  was  contended,  that  although  this 
might  not  be  a  misdescription  wilfully  made  by  the  defend- 
ant, who  was  merely  the  auctioneer ;  yet,  that  if  his  employ- 
er instructed  him  to  make  such  a  representation,  knowing 
it  to  be  untrue,  that  would  vitiate  the  sale. 

For  the  defendant  it  was  contended,  that  this  was  a 
mere  accidental  error. 

Lord  Tenterden,  C.  J.,  left  it  to  the  Jury,  to  say, 
whether  the  misdescription  was  wilful,  or  merely  an  error. 

The  Jury  found  that  it  was  a  wilful  misdescrip- 
tion, and  returned  a  verdict  for  the  plaintiff. 

Lord  Tenterden,  C.  J. —  I  left  this  question  to  the 
Jury,  because  both  sides  rested  their  case  upon  that  point; 
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but  I  think  that  it  is  immaterial.  If  it  had  been  a  mere 
difference  of  age«  a  compensation  might  be  correctly  cal- 
culated ;  but  that  can  never  be  where  there  is  the  addi- 
tional contingency  as  to  the  number  of  children  the  party 
may  have  at  his  death.     No  one  can  estimate  that. 

Sir  J.  Scarlett f  Campbell,  and  Comyn,  for  the  plaintiff. 
C  F*  Williams,  and  Ryland,  for  the  defendant. 
[Attomies — T.  E.  Sherwood,  and  Andrews.] 


Thwaitbs,  Gent.,  One  &c.  v.  Mackerson  and  Another,      ^^y  lOM. 
Assumpsit  for  an  attorney *s  bill,  in  bringing  an  ac-  '^•n  attomey 

UDQCrtSKC  to 

tion  at  the  suit  of  the  defendants  against  the  Sheriff  of  Sur-  conduct  a  cause 
ry.  There  was  also  another  bill  for  a  further  demand  for  ^  ,^^1!  '''** 
other  business.     Plea — General  Issue.  being  repe^gent- 

ed  to  him  by 

It  was  proved  that  the  business  was  done,  and  that  the  ^i*  cU^ot,  that 
bill  for  the  business  respecting  the  action  had  been  duly  a  ceruin  inter- 
delivered  under  the  stotute;  but  the  second  bill  for  the  !!l!The*a'ttorr'"' 
other  business  had  not  been  so  delivered.  "fy  cannot 

charve  more 

With  respect  to  the  first  bill,  it  appeared,  on  the  part  of  than  the  costs 
the  defendants,  that  after  their  sister  had  married  a  persion  thouV'^iTshoJiid 
named  Powell,  an  execution  asainst  Powell  came  into  the  j!*™  **"*  ***** 

,  "le  cause  was 

defendants'  house,  under  which  certain  goods  were  taken;  ^^*  because 
and  it  also  appeared,  that  the  plaintiff  undertook  to  bring  not  take  the  in- 
an  action  against  the  Sheriff  for  such  taking,  at  his  own  JTe^^whkhVe" 
risk,  and  charge  th^  defendants  no  more  than  the  money  •^jed  thathe 
out  of  pocket:  which  had  been  paid  him.  the  duty  of  the 

For  the  plaintiff  it  was  shewn,  that  the  defendants  had  the  7eed  before 
represented  to  him  that  the  goods  in  question  had  been  J*tj^^"*^'  *' 
secured  by  a  settlement,  at  the  time  of  the  marriage  of  the    i^  ■"  »ttomey, 

does  business 
for  a  client  of  a 
natofe  to  make  his  bill  taxable,  and  other  business  clearly  not  w,  he  is  bound  to  put  the  whole 
into  one  Un,  which  bill  is  taxable;  and  he  cannot  bring  an  action  in  the  first  instance,  and  recovar 
for  the  Qoa*tazable  basinets,  but  must  deliyer  hia  whole  bill  a  month  &c.  under  the  statute. 

VOL.  III.  A  A 
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defendants*  sister,  but  on  the  trial  of  the  action  against  the 
Thwaitbs     Sheriff,  that  settlement  turned  out  not  to  be  good ;  and  it 

.,     ^'  was  contended,  that  the  plaintiff  was  by  this  released  from 

Mackerson.  , .  T  -  -  - 

his  engagement.  It  was  however  proved,  on  the  cross- 
examination,  that  the  plaintiff  was  told  where  the  deed  of 
settlement  was.  As  to  the  second  bill,  it  was  contended, 
that  the  defence  did  not  at  all  apply  to  that. 

Lord  Tenterden,  C.  J. — I  am  of  opinion,  that  as  the 
plaintiff  knew  where  this  deed  was,  it  was  his  duty  to  see 
it  before  he  brought  an  action,  and  not  to  trust  to  his 
cUent's  representation  as  to  the  legal  effect  of  a  deed.  As 
to  the  second  bill,  it  is  true,  that  it  contains  no  taxable 
item ;  but  if  an  attorney  has  a  demand  which  is  taxable, 
and  another  which  is  not,  he  must  put  both  of  them  into 
one  bill,  and  the  whole  of  such  bill  may  then  be  taxed. 
He  cannot  divide  his  demand  into  parts :  that  has  been  de- 
cided over  and  over  again. 

Verdict  for  the  defendants. 

Gurney,  and  Busby ^  for  the  plaintiff. 
J.  Williams,  and  Patteson,  for  the  defendants. 
[Attomiea — I%waite$,  and  Poole  4*  G.] 


July  12th.  Leatherdale  v.  Sweepstone. 

If  a  party  My  TV  ORK  and  labour.  Pleas — General  Issue  and  a  ten- 
that  he  wUi  pay  der  as  to  part  of  the  plaintiff's  demand.  Replication  de- 
X"  hutnd  ^y'^e  *«  *«°der. 

in  hiB  pocket  to 

take  out  the  tnooey,  but  before  he  can  get  his  money  out,  the  creditor  leavet  the  rooiOi  and  ihe 
money  ia  in  consequence  not  produced  till  he  is  gone,  this  is  no  tender.  A  plea  of  tender  is,  in 
practice,  Tery  seldom  successful ;  and  the  Liord  Chief  Justice,  observed,  that  he  was,  on  that  account, 
always  sorry  to  see  such  a  plea  on  the  record. 
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To  prove  the  tender,  a  witness  was  called,  who  stated 
that  he  heard  the  defendant  offer  to  pay  the  plaintiff  the      j~^' 
amount  of  his  demand,  deducting  14^.  0|c/.,  which  balance         dale 
was  the  sum  stated  in  the  plea.     That  the  defendant  then  Swbepstonb. 
put  his  hand  into  his  pocket,  but  before  he  could  take  out 
the  money,    the  plaintiff  left  the  room,   and  the  money 
was  therefore  not  produced  till  the  plaintiff  had  gone.' 

Lord  Tenterden,  C.  J. — This  is  no  tender,  the  plain- 
tiff got  away  before  any  tender  could  be  made.  I  am  always 
sorry  to  see  a  plea  of  tender  on  the  record,  because  I  know» 
from  experience,  that  it  is  so  very  seldom  made  out. 

Verdict  for  the  plaintiff. 

Sir  J,  Scarlett  f  and  Thesiger,  for  the  plaintiff. 
Gumey,  and  C  Cres^toeU,  for  the  defendant. 
rAttoniie8--D.  WiUoughby,  and  A.  MkkeU.] 


A  A  2 


CASES  AT  NISI  PRIUS, 

Further  Acfjoumed    Sittings   in   London,   (tfter 
Trinity  Term,  1828. 

BEFORE  LORD  TEMTERDEN,  C.  J. 


Oct.  16<A.      Whitehouse,  Assignee  of  Holland^  a  Bankrupt,  ».  At- 

KiNsoNy  Esq. 

iLS^I^'ofa*''  Trover.— The  goods  in  question  consUted  of  the 
bankrupt,  for  stock  and  fumiture  of  the  bankrupt,  who  kept  a  public- 
Se^eriff  un-^  house  in  Staffordshire,  and  these  goods  were  claimed  by 
tion*'it?*'lL-  ^^®  plaintiff,  as  assignee  under  the  bankruptcy.  The  de- 
ed that  the  fendant  was  the  Sheriff  of  Staffordshire,  and  the  goods  had 

goods  were  tak«  , 

eo  at  about  the   been  seized  under  an  execution,  at  the  suit  of  a  judgment 

wr/ui"w-  creditor  named  WiUiams. 

ifl&  are  changed;      The  bankruptcy  was  clearly  made  out,  and  there  was  no 

and  it  wat  proy-  ,  . 

ed,  that  a  wit-  doubt  that  the  assignees  were  entitled  to  the  goods;  and 
pKsent  cause  the  main  question  was,  whether  the  action  should  have 
tei"!Uw  r?ora  ^^^  brought  agamst  Mr.  Atkinson  the  present  Sheriff,  or 
of  return  in-       against  Mr.  Meynell,  the  late  Sheriff.     To  connect  Mr. 

dorsed  on  the 

writ,  which  had  Atkinson  with  the  taking  of  the  goods,  the  writ,  which  had 
twned^**Th?i  "^^  been  returned,  was  produced ;  and  a  witness  proved, 
form  of  return     that  when  he  saw  it  in  the  month  of  July,  1828,  in  the 

was  signed  by  ^ '  ' 

the  defendant  as  hands  of  the  agent  of  the  attorney  for  the  execution  cre- 
to  be  suflkieut'  ditor,  (this  cause  being  then  set  down  for  trial),  there  was  in- 
hrl*asThc*8her-  ^^^^sed  on  it  a  memorandum  of  the  time  when  it  was  deliver- 
iff  who  executed  ed  at  the  Sheriff's  office,  and  a  form  of  a  return,  importing 
that  if  the  writ,  that  Afftl.  8«.  8d.  had  been  levied;  to  the  latter  of  wliich 
lltZt  Sbt'h^s   the  name  of  Mr.  Atkinson  was  put  as  Sheriff;  but  to  the  for- 

his  name  erased, 

and  the  name  of 

the  preTious  sheriff  substituted,  it  will  be  a  question  for  the  Jury,  whether  that  subititndoo  was 

made  to  correct  a  mistake,  or  to  defeat  the  plaintiff. 

The  price  at  wliich  goods  are  sold  at  a  sheriff's  sale  is  not  necessarily  the  measure  of  daoisgct 
in  trover,  if  the  sale  be  wrongful ;  but  when  the  plaintiff  is  an  assignee,  as  be  must  hare  sold  the 
goods  if  they  had  come  to  him,  Juries  are  often  induced  to  find  a  verdict  for  no  more  than  the  sum 
at  which  the  Sheriff  actually  sold.  ,  ^ 

In  an  action  against  the  Sheriff,  the  officer  who  had  given  him  security  is  not  a  competent  wit- 
ness for  the  defence,  even  though  the  officer  ii  indemnified  by  the  execution  creditor,  and  does  net 
employ  the  attorney. 
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mer  there  was^he  name  of  Mr.  Meynell.     However,  on  the      ^_  ^  ^  ^ 
writheing  produced  at  the  trial,  it  appeared  that  the  naipe  Whitehousb 
of  Mr.  Atkinson  had  been  erased  from  the  back  of  it,  and     ^^tkinson. 
the  name  of  Mr.  Meynell  substituted,  but  by  whom  this  had 
been  done,  or  when,  did  not  appear.     It  was  distinctly 
shewn,  that  the  writ  went  into  the  SherifiTs  office,  on  the 
Ist  of  February,  which  is  the  time  about  which  the  Sher- 
iffs are  changed ;  and  it  was  also  shewn,  that  the  goods 
were  sold  on  the  28th  and  29th  of  February;  and  that  on 
the  Ist  March,  1828,  the  same  person  acted  as  under-sheriff 
both  to  Mr.  Meynell  and  Mr.  Atkinson.     There  was  no 
evidence  of  the  exact  time  at  which  Mr.  Atkinson  came 
mto  office. 

On  these  facts,  it  was  contended,  that  the  name  of  Mr. 
Atkinson  had  been  put  on  the  writ  by  the  mistake  of  a 
clerk,  and  that  that  mistake  was  corrected  by  the  insertion 
of  the  name  of  Mr.  Meynell  instead  of  that  of  Mr.  Atkin- 
son, as  it  properly  might  be,  the  Sheriff  not  having  been 
niled  to  return  the  writ.  The  defendant's  counsel  also 
contended,  that  as  the  goods  were  fairly  sold,  the  plaintiff, 
if  entitled  to  a  verdict,  ought  not  to  recover  more  than  the 
goods  fetched  at  the  Sheriff's  sale,  which,  after  the  proper 
deductions,  was  389/.;  more  especially  as  no  notice  of  the 
bankruptcy  was  served  till  after  the  sale  had  commenced. 

To  prove  the  fairness  of  the  sale,  the  Sheriff's  officer 
who  made  the  levy  was  called :  he  said,  on  the  voir  dire, 
that  he]gave  securityto  the  Sheriff;  but  he  stated,  that  he 
was  indemnified  by  the  execution  creditor,  and  was  not  to 
pay  the  attorney  in  this  action. 

Lord  Tenterden,  C.  J. — I  think  he  is  not  a  competent 
witness;  if  the  result  of  this  action  is  against  the  Sheriff, 
he  is  liable  at  a  certainty,  and  he  never  may  get  repaid  on 
his  indemnity ;  therefore  it  is  his  interest  to  defeat  the  ac- 
tion. 

The  plaintiff's  counsel,  in  reply,  relied  much  on  the  ab- 


Atkinson. 
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1828.        sence  of  proof  as  to  the  exact  time  of  Mr.  Atkinson's  com- 
Whztkhouss  ^S  ^"*^  office,  and  contended^  that  the  prices  received  for 
v.  goods  at  the  Sheriff's  sale  were  not  to  be  taken  as  the  fair 

measure  of  damages  in  an  action  of  trover. 

Lord  Tenterden,  C.  J.  (in  summing  up)  — The  first 
question  to  be  considered  in  this  case  is,  whether  this  ac- 
tion is  properly  brought  against  Mr.  Atkinson,  the  pre- 
sent Sheriff,  and  if  you  think  that  he  is  the  Sheriff  who 
sold  these  goods,  the  plaintiff  has  a  right  to  recover,  be- 
cause the  bankruptcy  is  clearly  proved,  in  such  a  way  as 
to  shew  that  these  goods  became  the  property  of  the  plain- 
tiff, as  assignee.  From  the  evidence  it  appears,  that  the 
wni  oi  fieri  facias  was  delivered  at  the  Sheriff's  office, 
on  the  1st  of  February,  1828.  This  is  about  the  time  of 
year,  at  which  the  Sheriffs  are  changed ;  but  we  have  not 
had  Mr.  Atkinson's  patent  produced,  nor  indeed  any  evi- 
dence of  the  exact  time  at  which  Mr.  Atkinson  actually 
came  into  office.  However,  in  the  month  of  July,  the 
writ  is  seen  by  one  of  the  witnesses,  with  a  form  of  return 
on  the  back  of  it,  to  which  Mr,  Atkinson's  name  appears 
as  Sheriff.  Now,  at  that  time  this  cause  was  set  down  for 
trial,  and  if  it  had  been  tried  then,  and  this  writ  produced 
with  Mr.  Atkinson's  name  to  this  form  of  return  on  the 
back,  that  would  have  been  decisive  against  him;  however, 
since  that  time,  the  name  of  Atkinson  has  been  erased, 
and  that  of  Meynell  inserted.  Now,  if  you  think  that 
the  name  of  Atkinson  put  to  this  return  was  written  there 
by  mistake,  and  that  some  clerk  in  the  Sheriff's  office 
wrote  the  name  of  Mr.  Atkinson,  when  he  should  have 
written  the  name  of  Mr.  Meynell,  and  that,  in  fact,  Mr. 
Atkinson  had  nothing  to  do  with  this  execution,  the  de- 
fendant is  entitled  to  your  verdict;  but  if  you  should  be  of 
opinion  thai* the  insertion  of  the  name  of  Meynell  was  an 
afterthought,  to  turn. the  plaintiff  round,  then  the  plaintiff 
is  entitled  to  recover.  With  respect  to  the  damages,  a 
plaintiff  is  not  bound  by  the  sum  at  which  goods  have  been 


Vi 

Atkinson. 
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sold  at  an  auction;  but  where  the  plaintiff  is  an  assignee,  I82d. 
who  must  have  sold  the  goods  if  they  had  come  to  his  Whitehqusb 
hands  before,  any  sale  by  the  Sheriff,  it  often  happens, 
that  a  Jury  considers  the  sum  at  which  the  goods  were 
actually  sold  at  auction,  as  a  fair  measure  of  damages. 
As  to  the  notice,  it  should  be  observed,  that  it  was  not 
given  early  enough  to  be  of  any  use  in  putting  the  par- 
ties on  their  guard,  as  the  auctioneer  did  not  receive  it 
till  after  the  sale  had  actually  commenced. 

Verdict  for  the  plaintiff.  Damages— 389/. 
being  the  amount  at  which  the  goods 
were  actually  sold  by  the  Sheriff. 

Sir  J.  Scarlett,  and  Comyn,  for  the  plaintiff. 
Campbell,  and  Patieson,  for  the  defendant. 

[Attorniefl — WhUehouse  4-  J.,  and  Alexander  if  Son,"] 


KiNG^  Gent.  One  &c.  r.  Masters.  Oct.  \7th. 

Assumpsit  on  a  promissory  note,  for  87/.  4*.,  made  ifan  action  be 
by  the  defendant,  and  payable  to  the  plaintiff;  there  was  Snd  for 
also  a  count  for  business  done  by  the  plaintiff  as  an  attor-  ^"*»'»««  <><>°« 

_     ,  -r^,  ^  *■  *"  attorney, 

ney,  and  the  money  counts.     Plea — General  Issue.  the  note  notui- 

This  cause  was  undefended.  The  pkintiff's  biU  for  bu-  IjLl?USi'ilie 
siness  done,  amounted  to  upwards  of  300/.,  but  there  was  JjJJ^Sate^?** 
no  evidence  as  to  what  was  the  consideration  for  this  note;  ^^^  "^^  evidence 
however,  by  a  reference  to  the  bill  for  the  business  done,  toth?S^°dera- 
it  appeared  that,  at  the  time  of  the  date  of  the  note,  the  !lSl  be'ilft  to^* 
amount  for  business  done  was  only  about  17/.  ^^  ^"'y  ^  »y 

•^  whether  the 

note  was  given 

of  the  biU  for  busiDCsi  done  up  to  the  time  ofiu  date,  or  whether  it  was  an  entirely  Sltottouu- 
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Lord  Tenterden,  C.  J. — There  is  great  diflSculty  here. 

^^^       How  can  Lsay  that  this  note  was  not  given  in  satisfaction 

V,  of  the  bill,  up  to  the  dale  of  it  ? 

Masters. 

Sir  J.  Scarlett, — I  submit  that  it  is  a  question  for  the 
Jury.  The  sum  for  which  the  note  is  given  does  not 
at  all  correspond  with  the  amount  of  the  business  done  up 
to  that  time. 

Lord  Tenterden,  C.  J. — ^The  question  f6r  the  Jury  is 
thisi  whether  this  note  is  to  be  considered  as  a  discharge 
of  the  bHl  of  fees  up  to  that  time?  I  own,  that  I  think  that 
the^note  is  an  independent  transaction,  because,  that  is  for 
87/.  4tf.,  and  the  bill  up  to  that  time  amounts  to  a  much 
smaller  sum.  Again,  it  is  very  unusual  for  people  to  pay 
their  biUs  to  attomies  till  they  are  regularly  made  out; 
and  besides,  as  this  plaintiff  has  delivered  his  bill,  a 
month  before  action  brought,  as  he  was  bound  to  do,  it  was 
in  the  power  of  the  defendant  to  have  had  it  taxed;  and 
if  it  had  appeared  to  the  master  that  this  note  had  been 
given  for  the  fees,  he  would  have  deducted  that  amount 
from  the  bill.  It  is  for  the  Jury  to  colisider  whedier  the 
note  is  for  any  part  of  the  same  demand,  or  whether  it  is 
a  distinct  transaction. 

Verdict  for  the  plaintiff.  Damages — S9R 
being  the  amount  of  the  note,  and  the 
full  amount  of  the  bill  of  fees. 

Sir  J.  Scarlett,  and  Hutchinson,  for  the  plaintiff. 
[Attomies— IT.  K  King,  and  IWfiet.] 
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Owen  r.  Ord.  oa.  isth. 

Assumpsit  on  an  attorney's  bill.     It  was  proved  that  Though  it  it  not 
the  business  was  done,  but  no  very  distinct  evidence  was  2J|^IJ!!*'L°7ii 
given  of  any  retainer;  and  two  witnesses  were  called  for  ~"^*  practice, 

an  attorney 

the  defendant,  who  stated,  that,  before  the  business  was  ought,  before  he 
done,  the  defendant  said  that  the  plaintiff  should  be  at  no  ^o^ftTuke  a 

Verdict  for  the  defendant.       &'  ^  doiog. 

Lord  Tenterden,  C.  J. — I  think  it  right  to  state,  that 
every  respectable  attorney  ought,  before  he  brings  an  ac- 
tion, to  take  a  written  direction  from  his  client  for  com- 
mencing it;  and  he  ought  to  do  this  both  for  his  own  sake 
and  for  the  sake  of  his  cUent.  It  is  much  better  for  him, 
because  it  gets  rid  of  all  difficulty  about  proving  his  re- 
tainer; and  it  would  also  be  better  for  a  great  many  clients, 
as  it  would  put  them  on  their  guard,  and  prevent  them 
from  being  drawn  into  law-suits  without  their  own  express 
direction. 

Gumejf,  and  FoUeti,  for  the  plaintiff. 
Plait,  for  the  defendant. 

*    [Attomies — Bennett,  and  In  Penon.] 


ArCHARD  f  •  HORNOR.  Ot/.  20M. 

Assumpsit.— The  first  count  of  the  declaration  stated ,  ir  the  contraa 
that,  in  consideration  that  the  plaintiff  had  agreed  that  he  5^7^*°, ^ft^*' 
and  his  wife  would  become  the  servants  of  the  defendant  ^^^  u'»<^  <>"< 

for  a  year,  dc- 
terminabie  at  a 
month,  the  aenrant,  if  tiirqed  away  improperly,  cannot  recover  on  a  count  itating  the  contract  to  be 
tat  an  entire  year ;  and  he  cannot,  on  the  common  count  for  wages,  recoter  for  any  further  pe- 
riod than  that  during  which  he  had  •erred. 


Archard 

HORNOR. 
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at  certain  wages;  the  defendant  undertooky  &c.«  to  con- 
tinue them  in  such  service  until  the  expiration  of  one 
year.  Breach,  that  he  discharged  them  without  warning, 
before  the  year  had  expired.  There  was  also  a  count  for 
wages,  and  the  money-counts.  Pleas,  non  assumpsit  to 
the  special  counts,  and  non  assumpsit  to  the  other  counts, 
as  to  all  but  the  sum  of  11/.,  and  a  tender  of  that  sum. 
Replication,  admitting  the  tender. , 

The  plaintiff  claimed  wages  for  the  time  that  he  had  serv- 
ed, and  for  a  quarter  mqre.  It  appeared,  that  the  plaintiff 
and  his  wife  entered  the  service  of  the  defendant  in  the 
month  of  December,  1827,  and  were  dismissed  on  the  6th  of 
Feb.  1828 ;  but  the  only  evidence  of  the  contract  was,  a  con- 
versation between  the  plaintiff  and  the  defendant,  at  the 
time  of  the  dismissal.  In  this  conversation,  the  defend- 
ant told  him,  he  must  leave  his  house,  and  he  offered  him 
16/.  4«.  10^</.,  which  was  the  amount  of  wages  up  to  the 
time,  and  a  month's  wages  more.  This  the  plaintiff  refus- 
ed, and  said  he  would  not  take  less  than  a  quarter's  wages 
more ;  upon  which  the  defendant  said,  he  would  not  give 
it,  as  it  was  quite  an  unusual  thing. 

Lord  Tenterden,  C.  J. — There  is  no  evidence  of  the 
contract  here  declared  upon.  The  most  that  can  be  made 
of  this  conversation  is,  that  there  was  a  contract  for  a  year 
determinable  at  a  month's  notice.  The  declaration  is  on  a 
contract  for  a  year  absolutely. 

Gumeify  for  the  plaintiff. — ^They  have  not  even  paid 
the  month's  wages  into  Court,  the  sum  of  11/.  is  only 
for  the  time  of  the  actual  service. 

Lord  Tenterdem,  C.  J. — You  have  no  count  upon  a 
contract  determinable  at  a  montb>  . 

Curwood. — Does  not  your  Lordship  think  we  can  re- 
cover it  on  the  count  for  wages  ? 
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Lord  Tenterden,  C.  J. — No.  On  that  count  you  can- 
not recover  for  any  more  than  the  time  you  have  actually 
served  (a).  The  plaintiff  must  be  called.  The  ordinary 
contract  with  servants  is  for  a  year,  determinable  at  a 
month;  but  to  entitle  you  to  recover,  you  must  declare 
properly  upon  that  contract  (6),  and  not  declare  as  if  your 
contract  was  for  a  year  absolute  (e). 

Nonsuit  (J). 
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Gumey^  and  Curtooodf  for  the  plaintiff. 
Broug/uzm,  and  Fish,  for  the  defendant. 

[Attornies— 5.  Sharp,  and  Clift  4-  P.] 


(a)  lo  the  case  of  HuU  ▼.  Height- 
ma»j  2  £ast>  145,  where  a  seaman 
had  contracted  to  go  a  voyage 
from  Altona  to  London,  and  back, 
aod  had  stipulated  that  he  should 
not  be  entitled  to  wages,  till  the 
cod  of  the  voyage,  it  was  held  that 
he  could  not  maintain  a  general 
indehiiatut  assumpsit  for  his  wages, 
pro  rata^  as  far  as  London,  though 
he  was  there  wrongfully  dismissed 
by  his  captain,  but  that  his  reme- 
dy was  either  for  the  breach  of  the 
special  contract,  or  for  such  tor- 
tious act  of  the  captain,  whereby 
he  was  prevented  from  earning 
his  wages. 
{b)  A  form  of  declaring  on  that 


contract  will  be  found  in  3  Gh. 
PL  164. 

(c)  It  should  be  observed,  that 
the  recent  stat.  9  Geo.  4,  c.  15, 
which  empowers  the  Judge  at  the 
trial  to  cause  the  record  to  be 
amended  in  cases  where  there  is  a 
variance,  only  extends  to  varian- 
ces between  any  matter  tn  writing 
or  in  print  produced  in  evidence, 
and  the  recital  or  setting  forth 
thereof  upon  the  record,  and  not 
to  cases  where  the  proof  is  by  pa- 
rol. 

(J)  See  the  cases  of  Hutman  v. 
Boulnois,  ante.  Vol.  2,  p.  510 ;  and 
Beeston  v.  CoUyer,  Id.  607>  and 
the  cases  there  cited. 
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Oct,  20th.  Capel  and  Another  f>.  Thornton. 

Antgentautho-  GtOODS  sold.  Plea — Oeneral  Issue.  On  the  part  of 
TOodi^hjii  (in  *^®  plaintiffs,  who  were  coal  merchants,  it  appeared,  that 
the  aiwcncc  of    qobIs  Were  delivered  by  their  servant  at  the  house  of  the 

advice  to  the  *' 

contrary)  an       defendant  in  Regent's  Park,  with  a  vendor's  ticket  in  the 
ity'to*receive**''  name  of  the  plaintiffs.     No  evidence  was  given  of  any  or- 
^uVmT*^^    der,  but  the  vendor's  ticket  was  proved  to  have  been  deli- 
vered to  the  defendant's  footman ;  however,  there  was  no 
proof  that  it  ever  reached  the  defendant. 

On  the  part  of  the  defendant  it  was  proved,  that  the 
defendant's  son  had,  for  several  years,  bought  coals  of  a 
person  named  Ellsworth,  who  professed  to  sell  on  his  own 
account,  but  who,  unknown  to  the  defendant  and  her  son, 
really  sold  on  commission.  It  further  appeared,  that  the 
defendant's  son  always  received  biQs  of  parcels  in  the  name 
of  Ellsworth,  and  paid  him  for  coals,  Ellsworth  giving  re- 
ceipts in  his  own  name;  and  that  being  asked' by  her  son 
to  deal  with  Ellsworth,  the  defendant  ordered  these  coals 
of  him,  and  received  a  bill  of  parcels  in  his  name ;  and 
in  about  a  week  afler  the  coals  were  delivered,  she  paid 
him  for  them;  however,  more  than  a  month  after  this  pay- 
ment, the  plaintiffs  sent  the  defendant  a  notice  "  to  pay 
the  amount  to  them  or  to  their  clerk,  and  not  to  Mr.  EUs- 
worth." 

Lord  Tenterden,  C.  J. — The  plaintiffs  must  be  called. 
There  is  no  evidence  that  the  defendant  ever  gave  any  or- 
der to  the  plaintiffs ;  indeed  it  is  proved,  that  the  defend- 
ant only  dealt  with  Ellsworth,  who  is  admitted  by  the  no- 
tice to  be  the  agent  of  the  plaintiffs ;  and  if  he,  as  their 
agent,  had  authority  to  sell  goods,  so  had  he  (in  the  ab- 
sence of  advice  to  the  contrary),  an  implied  authority  to 
receive  the  proceeds  of  such  sale.  The  plaintiffs  cannot 
avow  the  acts  of  their  agent  as  to  one  part  of  the  trans- 
action, and  repudiate  them  as  to  another  part.     With  re- 
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spect  to  the  notice^  as  the  money  was  paid  before  the  no-  IB28. 

tice  came  to  the  defendant's  hand,  that  cannot  operate  m  q 

the  pkintiffs'  favour.  v. 

Nomuit.  Thor«tok. 

Gumejfy  and  CMtiy,  for  the  plaintiffs. 

Sir  J.  Scarlett,  and  Comyn,  for  the  defendant. 

[Aitomies-' Meymott  4*  Son,  and  Grimaldi  Sf  Stablet,] 

See  the  cases  of  Gt//]nany.Jlo-      Pratt  v.  WUUy,  ante,  Vol.2,  p. 
bmim,  ante.  Vol.  \,  p.  642,  and      350. 


VoN  LiNDENAU  f?.  DeSBOROUGH.  q^^  2^^^ 

Assumpsit    on  a  policy  of  insurance  dated  June  if  a.,  being  in- 
16th,  1824,  renewable  for  five  years,  on  the  life  of  Duke  Jfe*!andC.^'' 
Frederick  the  Fourth  of  Saxe  Gotha.     There  was  also  a  to  pay  the  debt 

-_._  •jTfci  rf-^  i»hy  iuttalmeots, 

count  for  money  had  and  received.     Plea — General  Is-  in  five  yean, 

A.  has  an  in« 
^^^'  furable  interest 

The  defendant  was  the  secretary  of  the  Atlas  Insurance  1."  *^*  hfc  of  c. 

"^  for  those  five 

Company,  and  the  plaintiff  had  effected  this  insurance,  years. 
which  was  for  3,200/.,  as  the  director  of  the  government  at  the  time  of  ' 
country  bank  of  the  duchy  of  Altenburgh.  uJfwncMis^" 

To  shew  an  interest,  it  was  proved,  that  Augustus  Duke  "ny  thing  which 

___-_,  i-i.  1  t*  is  material  for 

of  Saxe  Gotha,  who  was  the  immediate  predecessor  of  the  insurer  to 
Duke  Frederick  the  Fourth,  was,  at  his  decease,  indebted  }l"?owfa7d'h  ^ 
in  his  private  capacity  to  various  persons,  to  the  amount  ^^*thethe?*'' 
of  about  80,000/.,  this  bank  being  creditors  to  a  large  the  assured  con- 
amount;  and  that  Duke  Frederick  the  Fourth,  soon  after  teriaiornot: 
his  accession,  entered  into  a  treaty  with  the  private  ere-  '^ounuTto  a 
ditors  of  Duke  Augustus,   by  which  he  agreed  to  pay  misrepresenta- 

them  their  debts,  by  half  yearly  instalments,  so  that  the  teriai  conceal- 
ment, is  a  qaes- 
tion  for  the  Jury. 
The  fact,  that, 

on  a  life  policy,  an  unusually  high  premium  was  paid,  is  quite  immaterial,  and  is  therefore  not  to  be 

uken  as  proof  ihat  the  office  considered  the  party  to  be  a  bad  life. 
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whole  would  be  discharged  in  five  years.     This  treaty 
was  signed  by  the  plaintiff  on  behalf  of  the  bank. 

Sir  J.  Scarlett ^  objected,  that  the  plaintiff  had  no  inter- 
est to  enable  him  to  effect  this  insurance. 

Lord  Tenterden,  C.  J. — ^It  appears  that  this  bank 
were  creditors  of  the  former  Duke  Augustus,  to  a  large 
amount,  and  that  Duke  Frederick,  having  undertaken  to 
pay  the  debts  by  instalments,  in  five  years,  the  plaintiff, 
as  the  director  of  the  bank,  effects  an  insurance  on  Duke 
Frederick's  life  for  those  five  years.  Such  being  the  facts, 
I  think  that  the  plaintiff  has  an  insurable  interest. 

With  regard  to  the  Duke's  state  of  health,  it  appeared, 
that  the  representation  made  before  the  policy  was  effect- 
ed, stated,  that  his  highness  had  never  had  gout,  asthma, 
apoplexy,  epilepsy,  &c.,  and  was  not  afilicted  with  any  dis- 
order tending  to  shorten  life. 

The  certificates  of  his  two  physicians^  which  were  given 
in  before  the  execution  of  the  policy,  stated,  that,  since 
the  year  1809,  his  highness  had  had  a  cataract  in  the  left 
eye,  and  since  the  year  1819,  had  been  **  hindered'' mhiA 
speech,  from  having  had  an  inflammation  of  the  chest,  of 
which  he  had  been  perfectly  cured ;  and  they  further  stated, 
that  he  was  free  from  disease  and  symptoms  of  disease;  and 
it  also  appeared,  that  before  the  policy  was  effected,  a  letter 
from  a  person  named  Bemardi,  an  agent  of  the  Union 
Insurance  Office,  at  which  a  policy  had  also  been  effected, 
had  been  shewn  to  the  defendant.  This  letter  contained 
a  passage  to  this  effect:  ''agreeable  to  our  information, 
the  Duke  has  led  a  dissolute  life,  to  the  loss,  according  to 
some  information,  of  his  mental  faculties ;  but  this  is  con- 
tradicted by  the  physicians."  However,  by  the  evidence 
of  the  witnesses  at  the  trial,  it  appeared,  that  the  Duke 
was  afflicted  with  almost  a  total  loss  of  speech,  from  the 
year  1822,  to  the  time  of  his  death,  which  one  of  the  me- 
dical witnesses  attributed  to  local  paralysis ;  that  he  had 
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periodical  catarrhal  affections,  accompanied  by  fever,  and 
also  that  his  mind  was  diseased  to  a  degree  almost  amount- 
ing to  imbecility.  It  also  appeared,  that  the  immediate 
cause  of  his  highnesses  death  was  an  extravasation  of  water 
on  the  brain^  produced  by  inflammation ;  but  on  the  head 
being  opened  after  death,  a  tumour  more  than  six  inches 
in  length,  two  in  breadth,  and  one  in  depth,  was  found 
inside  the  skull,  and  this  had  not  only  pressed  upon  the 
brain,  but  had  also  depressed  the  skull  at  the  base ;  from 
which  it  was  inferred  by  the  medical  witnesses,  that  this 
tumour  had  formed  either  before  birth,  or  in  very  early 
infancy. 
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Sir  c7.  Scarlett,  for  the  defendant. — I  submit  that  the 
plaintiff  must  be  nonsuited.  Here  was  a  concealment  of 
material  facts.  At  the  time  of  the  effecting  of  the  policy, 
there  is  not  the  slightest  allusion  to  the  state  of  the  Duke's 
mind,  nor  to  the  periodical  catarrhal  affection.  These 
were  matters  most  material  to  be  communicated  to  the  In- 
surance Office. 

Lord  Tenterden,  C.  J. — It  strikes  me  that  these 
points  are  what  I  cannot  *  decide.  I  shall  tell  the  Jury, 
that  if  any  material  fact  was  either  concealed  or  misrepre- 
sented, the  policy  is  void;  and  it  will  be  for  them  to  say, 
whether  these  omissions  are  material  concealments. 

Sir  J.  Scarlett. — I  admit  they  are  matters  of  fact. 

Lord  Tenterden,  C.  J. — There  is  also  a  warranty  that 
the  Duke  was  not  afflicted  with  any  disease  tending  to 
shorten  life ;  but  that  is  rather  a  question  of  fact  for  the 
Jury. 


A  witness  stated,  that  the  premium  paid  on  this  insur- 
ance, was  about  two-thirds  higher  than  the  ordinary  pre- 
mium on  a  life  of  the  same  age.    This  evidence  was  given, 


336  CASES  AT  NISI  PRIUS, 

I 

1828.        with  a  view  of  shewing  that  the  Duke  was  not  consider- 

VON  LiNDJB-     ^  ^y  ^^  ®*^®  ^  ^  8^^  ^^^' 
NAU 

Dbsbo-  I^^^^  Tenterden,  C.  J. — The  amount  of  the  premiam 

rough:      Js  quite  immateriaL     That  has  been  held  in  cases  of  ship 
poUcies  as  long  as  I  have  known  Guildhall. 

Mr.  Green,  an  eminent  surgeon,  was  called,  to  state  his 
opinion  that  the  symptoms  of  the  Duke  were  not  attribut- 
able to  organic  injury;  but,  in  his  cross-examinatioD,  he 
stated,  that  if  he  had  been  referred  to  before  the  policy 
was  effected,  he  should  have  felt  it  his  duty  to  have  men- 
tioned the  Duke^s  state  of  mind,  and  the  periodical  ca- 
tarrhal afiection. 

Lord  Tenteri>£N,  C.  J. — I  shall  tell  the  Jury,  that,  if 

.  any  fact,  in  their  opinion  material  for  the  information  of 

the  office  respecting  the  state  of  the  Duke's  health,  and 

which  was  known  to  the  party  certifying,  was  concealed, 

then,  in  my  opinion,  the  policy  is  void. 

Brougham,  for  the  plaintiff,  elected  to  be  nonsuited. 

Nonsuit. 

Brougham,  F.  Pollock,  and  Brodrick,  for  the  plaintiff. 

Sir  J.  Scarlett,  Campbell,  and  Coleridge,  for  the  de- 
fendant. 

[Attoroics— B&zcA»r  4*  G,,  and  BoviUJ} 


In  the  ensuing  Term,  Brougham  moved  to  set  aside 
the  nonsuit,  and  for  a  new  trial,  on  the  ground,  that  the 
question  to  be  left  to  the  Jury  was  not,  as  his  Lordship 
had  put  it  at  the  trial,  whether  any  material  fact  was  con- 
cealed ;  but  whether  there  was  a  concealment  of  any  fact 
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which  was  really  material^  and  which  the  assured  him- 
self considered  to  be  material.  And  he  also  contended 
that,  even  admitting  that  there  had  been  a  concealment  by 
the  assured^  still  the  letter  of  Bemardi  was  sufficient  to 
put  the  office  upon  making  inquiries,  if  they  had  thought 
their  information  not  sufficient:  and  he  argued,  that  life 
policies  could  not  be  effected,  if  the  assured  must  run  the 
risk  of  being  bound  to  state  every  thing,,  that,  upon  the 
opinions  of  physicians,  might  be-afterwards  considered  to 
be  material. 
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Lord  Tenterden,  C.  J. — The  letter  of  Bemardi  was 
not  a  communication  from  the  assured,  but  a  letter  from 
the  agent  of  another  office ;  however,  if  that  had  express- 
ly disclosed  the  facts  material  to  be  known,  it  might  have 
been  a  question  whether  it  was  material  to  tell  the  office 
that  which  they  in  effect  knew  before;   but  this   letter 
contains  no  direct  information,  it  is  all  rumour  and  report. 
Among  the  questions  put  by  the  office  to  the  physicians,  I 
find  this,  ^'  Are  there  any  other  circumstances  within  your 
knowledge  which  the  directors  ought  to  be  acquainted 
with?'*  Now  this  question  calls  for  a  statement  of  every 
thmg  that  any  one  could  think  material.     Some  of  the 
witnesses,  using  a  soft  expression,  said,  that  the  Duke*s  in- 
tellect was  "  controlled '*;  but  the  effect  of  the  evidence  is, 
that  his  mind  was  very  much  impaired ;  and  one  of  the 
witnesses,  who  had  been  withliim  for  years,  never  heard 
him  utter  a  syllable.     Ought  not  these  circumstances  to 
have  been  known?  Upon  the  whole  of  the  facts,  I  am  of 
opinion,  that  I  was  not  wrong  in  the  way  in  which  I  pro- 
posed to  leave  this  case  to  the  Jury. 


Bayley,  J. — Whether  a  policy  be  effected  on  a  life,  or 
a  ship,  or  against  fire,  the  underwriter  has  a  right  to  ex- 
pect that  every  thing  material  should  be  communicated  to 
him.  And  if  a  circumstance  be  not  communicated,  the  ques- 
tion is,  whether  it  was  in  fact  material ;  and  not,  whether 

VOL.  III.  B  B 
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the  assured  believed  that  it  was  material :  and  the  commu- 
nication of  all  such  facts  is  an  onus  lying  on  the  assured. 
My  Lord  Tenterden,  at  the  trial,  offered  to  leave  the  ma- 
teriality to  the  Jury ;  and  the  mode  in  which  his  Lordship 
proposed  to  put  the  question  appears  to  me  to  be  right 
in  every  respect. 

LiTTLEDALE,  J. — It  docs  not  signify  whether  the  assur- 
ed thought  a  certain  fact  material  to  be  communicated  to 
the  underwriter.  The  question  is,  whether,  in  point  of 
fact,  it  was  material ;  and  that  is  a  question  for  the  Jury. 

Rule  revised  (a). 


(a)  In  the  course  of  the  discus- 
sion, the  following  cases  were 
cited :  Mayne  r-  Walter,  Park.  Ins. 
531;  lUm  v.  Bradthaw,  Id.  649; 
Carter  v.  Boekm,  3  Burr.  1905; 
Haywood  v.  Rodgers,  4  East* 
590;  Hugueniny.Rayley,  6Twmi. 


186;  Bufe  t.  Turner^  Id.  338; 
Morriion  y.  Muspratt,  4  Bin^.  60. 
See  also  Park.  Ins.  294^306;  Id. 
317—319;  Id.  649--651;'uid 
Maynard  t.  Bhodc^  ante,  Vol.  1,  p* 
360. 


Oct.  22nd, 


The  East  India  Company  v.  Lewis. 


In  an  action  for  M.ONEY  had  and  received  (a).     Plea— General  Issue. 

money  had  and 

received,  the  dc-  It  appeared  that,  preYious  to  the  year  1818,  the  defendant 

^wer^o  Oie*'^  had  been  the  sub-treasurer  at  Bencoolen ;  and  that,  as 

^e**°'  ?of!r  ^^^'  ^®  ^^  ^^^  *®  charge  of  the  East  India  Company's 

deed  of  core-  treasure  at  that  place;  and  that  before  he  left  that  sitoa- 

lutnt,  executed 
by  the  pUintiib, 
whereby  the  de- 
fendant coTenanted  to  pay  o?er  all  monies  receired  by  him  on  account  of  the  plaintiA;  notice 
having  been  giren  to  the  plauitifb  to  produce  the  counterpart  of  this  deed: — Held,  that  the  drfend- 
ant*s  haying  possession  of  the  piaintilb'  part  of  the  deed,  was  presumptive  evidence  that  be  had  ex- 
ecuted the  counterparty  and  that  this  was  equally  a  ground  of  nonsuit  whether  the  counterpart  hsd 
been  lost  or  not 


(a)  There  were  several  special 
counts  in  the  declaration,  but  as 
the  Solidtor-Qenerol  opened  this 


as  a  case  of  money  had  and  re- 
ceiveclf  jt  is  unnecessary  to  state 
them. 
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don,  which  was  on  the  27th  of  March,  1818,  he  was  di-         1828. 
rected  to  deliver  an  account  of  the  treasure,  which  ought    ^^^  India 
to  be  kept  closely  guarded  in  certain  rooms  in  a  fort  there,      Compant 
the  defendant  having  the  custody  of  the  keys  of  those       Lewis. 
rooms*    It  further  appeared  that  the  defendant  did  deli- 
rer  such  account  in  the  month  of  April;  and  that,  on 
the  treasure  being  counted  in  the  month  of  July,  1818,  a 
deficit  was  discovered ;  and  it  was  ascertained  that  the  sum 
of  146,700  dollars  (between  3o>000/.  and  36,000/.)  was 
wanting  of  the  sum  that  should  have  been  found  there, 
according  to  the  account  delivered  by  the  defendant.    And 
it  was  stated  by  the  defendant's  successor  in  the  office  of 
sab-treasurer,  that  he  had  n^ver  taken  money  from  the 
fort,  as  he  had  paid  the  current  expenses  of  his  office 
from  monies  paid  into  his  office,  which  had  not  been  car- 
ried into  the  fort;  and  he  also  stated,  that  he  believed 
that  no  one  could  have  taken  away  any  money  between 
the  months  of  April  and  July,  1818. 

Gumey,  for  the  defendant,  proposed  to  shew,  that  the 
defendant  was  under  a  covenant  to  perform  his  duty  pro- 
perly, in  his  office  of  sub-treasurer,  and  that  therefore  the 
present  action  of  assumpsit  would  not  lie.     For  this  pur- 
pose, he  put  in  a  deed  of  covenant,  purporting  to  be 
between  the  Company  on  the  one  part,  and  the  defend- 
ant on  the  other.    Thu  deed,  which  was  dated  in  Feb- 
ruary, I8IS9  recited,  that  the  defendant  had  been  ap- 
pointed  sub-treasurer,   and  by  it   the  defendant  cove- 
nanted to  account  faithfully  for  all  monies,  and  pay  over 
&c.    This  deed  was  under  the  common  seal  of  the  Com- 
pany, and  notice  had  been  given  to  the  Company's  attor- 
ney to  produce  the  counterpart  executed  by  the  defend- 
ant 

In  answer  to  this,  Tindal,  S.  G.,  for  the  plaintiffs,  pro- 
posed to  shew  that  the  defendant  bad  obtained  possession 
bb2 
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^J^^       of  this  put  of  the  deed,  which  was  executed  by  the  Com- 
Ea«t  India    V^J*  without  his  haying  himself  executed  the  counter- 
CoMPANT     part.  And  with  a  view  of  shewing  this,  it  waa  proved,  by  a 
Lewis.       witness  named  Owen,  that  it  was  his  duty  to  keep  the 
counterparts  of  deeds  of  covenant  executed  by  the  East 
India  Company's  covenanted  servants,  and  that  he  could 
not  find  any  counterpart  of  this  deed  executed  by  the  de- 
fendant.   This  witness  also  stated,  that  the  practice,  when 
the  party  was  abroad,  was,  for  the  Company  to  execute 
their  part,  and  to  send  that,  together  with  the  unexecuted 
counterpart,  to  the  governor  of  the  place  where  the  party 
was ;  and  for  the  governor,  on  getting  the  counterpart  exe- 
cuted, to  deliver  over  the  Company's  deed  to  such  party ; 
and  that  upon  this  it  was  the  duty  of  the  governor  to  re- 
turn the  counterpart  to  the  East  India  House.    And  the 
further  to  raise  an  inference  that  the  defendant  had  ob- 
tained possession  of  the  Company's  part  of  the  deed  widi- 
out  executing  the  counterpart,  it  was  proved  that  the  de- 
fendant acted  for  a  short  time  as  secretary  to  the  govern- 
ment at  Bencoolen;  however,  it  was  admitted  that  the  se- 
cretary would  not  have  to  open  letters  sent  by  the  Court 
of  Directors  to  the  governor. 

Lord  Tenterden,  C.  J.— I  am  of  opinion,  that  the  plain- 
tiffs have  not  shewn  enough  to  rebut  the  presumption  that 
the  defendant  has  executed  the  counterpart  of  this  deed. 
It  was  clearly  the  duty  of  some  person  to  keep  possession 
of  this  deed  till  the  counterpart  was  executed;  and  this 
deed  being  in  the  possession  of  the  defendant,  is  presump- 
tive evidence  that  he  has  executed  the  counterpart.  If 
he  has  executed  it,  and  it  is  lost,  it  is  still  his  deed,  and 
the  plaintiffs  must  sue  upon  it,  and  cannot  maintain  an  ac- 
tion against  him  for  money  had  and  received.  I  think 
the  plaintiff  must  be  called. 

Sir  J.  Scarlett.^-l  fear  that  this  evidence  would  hardly 
be  sufiicient  proof  of  the  loss  of  the  counterpart. 
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Lord  Tenterden,  C.  J. — On  this  evidence,  I  must  take  1828. 

it,  that  the  counterpart  was  executed  by  the  defendant ;  g^g^  India 

and  if  it  was,  the  question,  whether  it  is  lost  or  not,  is  quite  Company 

immaterial  in  this  action.  Lbwzs. 

Nonsuit  (6). 

Itndal,  S.  G.,  Bosanquet,  Serjt.,  Sir  J.  Scarlett,  Span- 
tky  Serjt.,  and  Dodd,  for  the  plaintiffs. 

Gumey,  Brougham,  and  Chitty,  for  the  defendant. 
[Attomies — J5.  if  J.  Latoford,  and  M.  Heath,'} 


{b)  AMtumpgk  only  lies  on  agree- 
ments not  under  seal,  an  action 
of  debt  or  covenant  being  the  pro- 
per remedy  for  the  non-perform- 
ance of  agreements  by  specialty. 
In  the  case  of  Schexk  v.  Anthony, 
1  M.  &  S.  573,  where  a  charter- 
party  under  seal  contained  a 
covenant  to  pay  freight  to  the 
master,  it  was  held  that  the  mas- 
ter must  sue  in  debt  or  covenant, 
and  that  the  owners  could  not 
muntain  atsumptit;  and  Lord  El- 
lenborough  observed,  "that  if  a 
bond  were  given  to  a  trustee,  it 
could  hardly  be  contended,  that 
an  action  of  astumptit  could  be 
maintained  by  the  cettui  que  trust 
for  the  recovery  of  the  money  se-^ 
cured  by  the  bond.    However,  in 


the  case  of  Sutherland  v.  lisAian, 
3  Esp.  42,  it  was  held,  that  if  the 
deed  is  only  executed  by  the  plain- 
tiff, and  not  by  the  defendant,  as- 
iumpsit  is  the  proper  form  of  ac- 
tion. So,  in  the  case  of  Fo$ter  v. 
AUanton,  2  T.  H.  479,  where  a 
partnership  by  articles  under  seal 
had  been  dissolved,  and  a  balance 
struck,  and  there  had  been  a  pro- 
mise to  pay  that  balance,  it  was 
held  that  an  action  of  assumpsit 
would  lie.  And  in  Moravia  v.  Le- 
vy, Id.  483,  BuUer,  J.,  held,  that  it 
would  lie  on  an  express  promise 
to  pay  a  balance  struck,  though 
articles  under  seal,  containing  a 
covenant  to  account,  were  still 
subsisting. 
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Oct,  23d.      Ralpho  and  Others^  Assignees  of  Rutleoe,  a  Bankrupt, 

9.  Dawes  and  Another. 

If  assignees  of  a  ASSUMPSIT  on  a  bill  of  exchange,  drawn  by  the  bank- 
fo^lf  debt  dal"*^  ^"Pt  ^"  *he  defendants,  and  accepted  by  them.  Notice  of 
before  the  bank-  disputinff  the  trading,  petitioninff  creditor's  debt,  and  act  of 

ruptcy,  receive  r         e>  .  ^ 

notice  of  diaput-  bankruptcy  had  been  given;  but,  as  this  bill  became' due 

&c.  the  /udge^*  before  the  bankruptcy,  the  depositions  taken  before  the 

them  a  wtifi-  commissioners  were  read,  to  prove  the  trading,  petitioning 

cate  for  the  creditor's  debt,  and  act  of  bankruptcy  (a), 
ducing  the  de-         The  defendants  proved  that  the .  bankrupt  had  receiv- 

not  for"ihe"osts  ^^  *  greater  sum  on  their  account  than  the  amount  of  this 

of  tiie attorney's  till;  and  the  plaintiffs  wcrc 

attendance,  or  "^  xr-^,,«.,U«J 

ofwitnes.es  to  NoUSUlted. 

prove  the  bank- 

'"P  <7-  Gumey,  for  the  plaintiffs,  applied  for  a  certificate  to  en- 

able them  to  deduct  the  costs  of  proving  the  bankruptcy 
from  the  defendants'  costs  (6);  and  he  asked  to  be  allow- 
ed the  expenses  of  three  witnesses,  who  had  been  sub- 
poenaed to  establish  the  bankruptcy,  and  also  the  expense 
of  the  attorney's  attendance. 

Lord  Tenterden,  C.  J. — If  there  had  been  no  notice, 
the  commission  and  adjudication  would  have  been  suffi- 
cient proof  of  the  bankruptcy;  but  as  there  was  a  notice, 
and  the  bankrupt  could  have  brought  the  action,  you 
were  obliged  to  produce  the  depositions,  which  are  made 
conclusive  evidence.  All  I  can  give  you  is  your  costs  of 
producing  the  depositions,  which  amount  to  nothing. 

No  certificate  was  granted. 

(a)  As  to  those  points  these  de-  for  any  debt  or  demaad  for  i^-hich 
positions  are,  by  sect.  92  of  the  the  bankrupt  might  have  sustun- 
bankrupt  act,  6 Geo.  4,  c.  16,  made  cd  any  action  or  suit." 
"  conclusive  evidence  of  the  mat-  ( h)  Under  sect.  90  of  the  bank- 
tens  therein  respectively  contained,  nipt  act,  6  Geo.  4,  c.  16.  See 
in  all  actions  at  kin'  and  suits  in  Arch.  B.  L.  Iv. 
equity  brought  by  the  assignees. 
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Gumey  and  Hutchinson,  for  the  plaintiffi. 
Sir  J.  Scarlett y  JP.  Polloci,  and  Kelly  for  the  defendants. 
[Attomies— -Ta^e,  and  Fuher, — Green  fy  A^ 


Peyton  r.  The  Governors  of  St.  Thomas's  Hospital.        Oct.  23d. 

Case. — The  declaration  stated  that  the  defendants,  be-  in  an  action 

iDg  possessed  of  a  house,  pulled  it  down  in  so  negligent  corporate,  for 

a  manner  as  to  injure  the  house  of  the  plaintiff.     Plea—  ^^l^^f^i^i^"^*" 

General  Issue.  ^^^  ^^  ^' 

lonffed  to  tbeniy 

The  house  in  question  belonged  to  St.  Thomas's  Hos-  whereby  the 

pital;  and  it  was  proved  that  Mr.  Robinson  was  the  sur-  J^ai'injured^'ir 

▼eyor  to  that  hospital,  and  that  he  had  the  management  {jj|*',^^^^|°,^ 

of  all  their  buildings;  and  it  was  proposed  to  read  a  letter  apectingthe 

written  by  him  to  the  plaintiff  respecting  the  pulling  down  of  the^ouse"by 

of  this  house.  ™«"'*iho' 

surveyor,  who 
bad  the  man* 

Sir  J.  Scarlett. — I  submit  that  this  letter  is  not  evidence,  their  busidingi, 
Mr.  Robinson  might  be  surveyor  for  many  other  parties  eVto*ha^been 
besides  the  Governors  of  St.  Thomas's  Hospital.  ''""«'"  *»y  *»!«* 

^  in  that  capacity, 

and  is  therefore 

Lord  Tbnterden,  C.  J. — As  it  appears  that  he  was  Sbcm."^*  *^'°'* 
their  surveyor,  and  had  the  management  of  their  build- 
ings, and  also  that  this  house  belonged  to  the  Governors, 
I  must  presume  that  this  letter  was  written  by  him  as 
their  surveyor.  This  is  a  corporation,  and  they  cannot 
do  these  acts  for  themselves. 

The  letter  was  read.     The  plaintiff  was  ultimately 

Nonsuited. 

Ttndaly  S.  G.,  Gurtiey,  Brodrick,  and  Dodd,  for  the 
plaintiff. 

Sir  J.  Scarlett,  Campbell,  and  C  CressweUy  for  the  de- 
fendants. 

[Attornies — Smith  4-  H,,  and  Wainxcright  4*  Co.] 
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1828.  In  the  ensuing  Term,  Tindal,  S.  G.,  obUuned  a  rule 

Pbyton  ^^  ^^^  setting  aside  the  nonsuit,  on  grounds  quite  dis- 

^    ^*'  tinct  from  the  point  above  determined. 
St.  Thomas'  ^ 

Hospital 


Oct.  24th.  Whitmore  and  Another  r.  Wilks  the  Elder. 

If  tniitees  under  ASSUMPSIT  by  the  plaintiffs,  as  treasurers  to  the  trus- 
sim^h^kT  *®®®  ^'^^  ligli^'^g*  watching,  and  paving  the  parish  of  St. 
drawn  by  the  Luko,  Middlesex.  The  first  count  of  the  declaration 
•onwhoiBderk  Stated,  that,  in  Consideration  that  the  trustees  would  ap- 
S<i^*chcckg  P^^"'"*  ^^^  defendant  to  be  clerk  to  the  said  trustees,  he 
*^ufi«I7"***  undertook  to  perform  his  duty  as  clerk;  that  they  did 
able  from  small  appoint  him,  and  that  it  was  his  duty  to  prepare  checks 

•urns  to  larger,  •        •         i  •        i  i  n  .t 

the  trustees  can-  to  be  Signed  by  the  trustees,  or  any  three  of  them,  on  one 
derktottTeSLi  Thomas  Cobb;  that  fifty  checks  were  drawn  by  the  de- 
fendant "in a  careless,  improper,  and  unbusinesslike  man- 
ner;" and  that  the  said  checks  were  altered  (after  they  had 
been  signed)  to  larger  sums,  without  the  consent  of  the 
trustees;  that  they  were  presented  to  Messrs.  Master- 
they  charge  him  man,  who,  by  reason  of  the  careless,  improper,  and  ne- 
of  his  clerk,  ghg^Qt  manner  in  which  the  same  were  drawn,  and  not 
w^cenMe-  being  able  to  detect  the  alterations,  paid  them.  Second 
vented  if  the       count,  the  like  on  an  executed  consideration.     Third,  that 

trustees  had  ' 

done  their  own  the  defendant  had  been  appointed  clerk,  and  promised  to 
wayin^which  perform  his  duty  as  such;  and  that  checks  were  drawn 
and  paid,  and  returned  by  the  bankers ;  and  that  it  was 
his  duty  to  deliver  them  over  to  the  trustees  within  a  rea- 
sonable time;  but  that  he  did  not  do  so.  Fourth,  for  ne- 
glecting to  give  notice  of  the  defaults  of  a  collector  (a). 


for  negligence 
if  these  are  al- 
tered, as  it  was 
their  duty  not 
to  sign  checks 
drawn  in  such  a 
form;  nor  can 


the  clerk  to  the 
trust  had  fahr 
reason  to  ex- 
pect they  would. 
A  count  charg- 
ing a  derk  with 
negligence  iu 
suffering  his 
employers  to  be 
defrauded  of  sums  of  money,  without  spedfying  any  in  particular,  is  6ad. 

If,  by  a  private  act  of  Parliament,  forty- eight  trustees  are  appointed,  (not being  a  corporation),  of 
whonv  sixteen  are  to  go  out  annually  by  rotation ;  and,  by  the  same  act,  the  trustees  are  to  sue  and 
be  sued  in  the  names  of  their  treasurers  for  the  time  being ;  an  action  for  money  had  and  received 
may  be  maintained  in  the  names  of  the  present  treasurers,  although  both  they  and  the  present  tmstees 
came  into  office  since  the  time  when  the  money  was  received  by  the  defendant  to  the  use  of  the  trust. 


(a)  No  evidence  was  offered  on  this  count. 
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Fifth,  that  it  was  his  duty  to  make  out  perfect  accounts  of 
payments  made  on  behalf  of  the  trustees ;  but  that  he  did 
not.  SixiA,  that  it  was  his  duty  to  investigate  the  ac* 
counts,  and  to  take  care  that  no  improper  ones  were  al- 
lowed; but  that  he  suffered  improper  payments  to  be 
made.  Seventh,  that  he  undertook  to  use  reasonable  di- 
ligence as  clerk,  and  that  he  ^'  permitted  the  trustees  to 
be  cheated  and  defrauded  of  divers  sums  of  money.** 
Eighth,  money  had  and  received.  Ninth,  account  stated. 
Plea— General  Issue. 

The  case  on  the  part  of  the  plaintiffs  was  as  follows: — 
By  a  private  act  of  Parliament,  50  Geo.  S,  c.  cxHv,  it  was 
enacted,  that  there  should  be  forty-eight  trustees  for  the 
paving,  lighting,  and  watching  the  parish  of  St.  Luke,  of 
whom  sixteen  should  annually  go  out  by  rotation;  and  also 
two  treasurers,  with  separate  rates  for  the  paving  and  the 
lighting  of  this  parish;  and  also  a  clerk,  to  which  latter 
office  the  defendant  was  appointed  in  the  year  1810,  he  be- 
ing also  the  vestry-clerk.  The  plaintiffs  were  appointed 
treasurers  in  J827.  In  the  year  1821  the  defendant  employ- 
ed a  confidential  clerk,  named  Milne,  to  do  the  whole  of  the 
business  necessary  to  be  done  by  the  clerk  to  the  trustees. 
Milne  absconded  in  the  year  18^,  having  embezzled  large 
sums  of  money  belonging  to  the  trustees,  with  which  sums 
it  was  now  sought  to  charge  the  defendant,  under  the 
following  circumstances: — 

It  appeared,  that  the  course  of  business  was  for  all  de- 
mands on  the  trustees  to.be  audited  by  an  audit  com- 
mittee, and  if  allowed  by  them,  such  allowance  was  report- 
ed to  the  next  general  meeting  of  trustees ;  and  if,  at  that 
meeting,  the  demands  were  ordered  to  be  paid,  it  became 
the  duty  of  the  clerk  to  make  out  a  list  of  them,  called  the 
pay-Ust,  and  to  draw  checks  for  the  amounts,  which  checks 
were  to  be  signed  by  three  or  more  trustees,  at  whai  was 
called  a  pay  committee.  It  appeared,  that  Milne  had  in- 
troduced into  the  pay-lists  several  small  sums  as  due  to 
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fictitious  persons,  which  had  neyer  been  allowed  by  the 
audit  committee,  and  that  he  obtained  checks  for  these  sums ; 
e.  g,  in  May,  1824,  Mike,  before  the  sitting  of  a  pay-com- 
mittee, had  inserted  the  name  of  Sabbaton  in  the  pay-list, 
for  a  sum  of  \k  ]&•  \0d.\  no  such  money  was  really  due, 
and  no  such  account  had  ever  been  audited.  A  check  for 
this  sum  was,  however,  drawn  by  Milne,  and  signed  by 
the  trustees ;  but,  when  paid  at  the  banker's,  the  sum  had 
been  altered  to  91  /•  1&.  lOd.  {a).  The  amount  of  checks  so 
altered  was  1165/1  3^.  M. 

Another  sum,  with  which  it  was  sought  to  charge  the 
defendant,  was  a  sum  of  350/.  Under  the  act  of  Parlia- 
ment, the  trustees  have  a*  power  of  letting  the  privilege  of 
carrying  away  dust  and  ashes.  This,  in  the  year  1825, 
was  let  to  a  person  named  Sinnott,  at  the  sum  of  350/.  per 
quarter.  The  first  quarter  was  paid  in  advance  to  the  de- 
fendant himself,  at  Midsmnmer,  1825;  and,  on  the  8th  of 
November,  1825,  Mr.  Sinnott,  in  consequence  of  a  letter 
he  received,  came  to  the  board-room  of  St.  Luke's  parish, 
and  paid  350/.  for  the  next  quarter,  to  Milne,  who  gave  a 
receipt,  signed  ^^For  the  trustees  of  St.  Luke,  Middlesex, 
Joseph  Milne/'  After  the  third  quarter  became  due,  the 
defendant  wrote  to  Mr.  Sinnott  for  payment,  saying  no- 
thing respecting  the  payment  for  the  second  quarter;  and 
when  the  payment  for  the  third  quarter  was  made  to  the 
defendant  himself,  he  did  not  object  that  the  second 
quarter  had  not  been  paid. 

Another  sum  with  which  it  was  sought  to  charge  the 
defendant  was  a  sum  of  3752»  By  the  act  of  Parlia- 
ment, the  two  treasurers  are  to-  keep  separate  accounts; 
and  one  of  them  kept  a  banking  account  with  Messrs. 
.Masterman,  the  other  with  Messrs.  Williams ;  and  it  ap- 


(a)  Tlu8  bad  been  doueby  mak- 
ing tbe  words  oiae  pound  tbe  first 
^vords  of  a  line,  so  that  tbe  word 


ninety  could  be  inserted    before 
tbem,  and  the  letter  s  put  in  after 

tbe  w  ord  fwund. 


WlIiKB* 
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peared  that  Milne  called  on  three  of  the  trustees,  separate-        1828. 
Ij,  at  their  houses/and  told  them  that  a  sum  of  350/.  had    wm^jjQR, 
been  paid  in  at  Messrs.  Masterman's,  which  was  the  wrong      ^^  *• 
banking-house;  and  he,  therefore,  wished  them  to  give 
him  a  check  for  the  amount,  with  a  view  that  he  should 
take  it  away  from  Messrs.  Masterman's  and  pay  it  in  at 
Messrs.  Williams's.    They  gave  the  check  (which,  by  the 
act,  ought  to  have  been  signed  at  a  meeting),  and  Milne 
received  the  money  at  Messrs.  Masterman's,  but  never  paid 
it  in  at  Messrs.  Williams's. 

It  was  also  imputed  to  the  defendant  as  negligence,  that 
he  did  not  cause  the  ledger  and  cash-book  to  be  duly  post- 
ed; and  that  he  did  not  attend  at  any  but  the  general 
meetings  of  the  trustees. 

Lord  Tenterdbn,  C.  J. — It  strikes  me,  that  there  are 
two  objections  to  charging  Mr.  Wilks  with  these  checks : 
He  has  a  right  to  say  that  the  trustees  shall  transact  their 
business  properly.  Now,  the  trustees  here  draw  checks  for 
persons  named  in  the  pay-list,  whose  accounts  were  not  in 
the  audit^ook;  and  it  appears  to  me  that  the  trustees 
should  see  that  the  sum  put  down  in  the  pay-list  is  war- 
ranted by  the  audit-book*  The  other  objection  is,  that 
the  checks  are  altered  from  small  sums  to  large.  The 
exact  mode  is  not  proved,  but  lean  easily  suppose  it;  and 
if  a  check  for  a  small  sum  was  written  in  such  a  way 
as  to  be  easily  alterable  to  a  larger  sum,  it  was  the  duty  of 
the  trustees  not  to  sign  it;  and  Mr.  Wilks  had  a  right  to 
expect  that  the  trustees  would  do  their  duty  before  they 
could  charge  him. 

CampbeU,  for  the  plaintiffs. — I  submit  that  the  defendant 

was  guilty  of  negligence  before  any  default  in  the  trustees. 

It  was  his  duty,  as  clerk,  to  make  out  a  true  pay-list;  and 

,  if  he  did  not   do   so,  it  clearly  was  a  gross  breach  of 

duty.    It  is  true,  that  he  did  not  himself  put  items  into 
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182B.  the  pay-list  which  were  not  in  the  audit-book,  but  still  he 

Whitmorb  ^^P^^y^  another  who  does  it,  and  for  the  acts  of  that 

«•  other  he  must  be  answerable. 

WiLRS. 

Lord  Tenterden,  C.  J. — It  is,  no  doubt^  the  duty  of  a 
derk  to  make  out  a  correct  pay-list ;  and  you  do  not  impute 
it  to  the  defendant  that  he  himself  has  done  otherwise. 
You  seek  to  charge  him  with  the  wrongful  act  of  another. 
Now  that  could  not  have  happened  at  all,  if  the  trustees 
had  done  their  duty  in  that  way,  in  which  Mr.  Wilks  bad 
fair  reason  to  expect  that  they  would. 

To  prove  the  payment  of  the  S50/.  by  Mr.  Sinnott  to 
Milne,  at  the  board-room,  Mr.  Sinnott  was  called. 

Sir  J.  Scarlett, — He  is  not  a  competent  witness;  he 
is  the  person  who  had  to  pay  the  money.  He  is  to  say, 
that  he  paid  it  to  Milne;  and  if  that  payment  was  not  made 
under  such  circumstances  as  will  clear  him,  he  will  have 
to  pay  the  money  over  again.  He  has,  therefore,  a  direct 
interest  to  make  it  a  good  payment,  if  he  can. 

LordTENTERDEK,C.  J. — ^As  at  present  advised,  I  think 
hfan  competent  to  prove  the  &ct  of  a  payment  to  Milne. 

He  was  examined. 

Evidence  was  given^  that  the  books  had  not  been  posted. 

Lord  Tenterden,  C.  J. — ^The  seventh  count  in  this 
declaration  charges  generally,  that  he  suffered  the  trus- 
tees to  be  defrauded  without  stating  how.  I  think  I  am 
bound  as  a  Judge  not  to  receive  evidence  upon  such  a 
count  as  that;  it  does  not  give  the  party  the  least  idea 
what  it  is  that  he  has  to  defend  himself  against. 

Sir  J.  Scarlett  objected,  that  the  plaintiffs  must  be  non- 
suited, as  they  did  not  become  treasurers  till  1827,  and  all 
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the  defaults  were  before  that  time;  and  he  relied  on  sect. 
158  of  the  act  (a),  which  empowers  the  trustees  to  sue  by 
their  treasurers;  and  he  further  contended,  that  as  some  of 
the  trustees  had  gone  out  by  rotation,  this  was  not  money 
had  and  received  to  the  use  of  the  present  trustees,  they 
not  being  a. body  corporate. 

Lord  Tenterden,  C.  J. — This  is  a  point  of  the  greatest 
importance.  If  I  should  hold,  that  money  had  and  receiv- 
ed must  be  maintained  by  those  who  are  trustees  at  the 
time,  a  great  many*  just  claims  of  trustees  would  be  lost. 
I  cannot  decide  so  important  a  point  here. 

Sir  J.  Scarlett  addressed  the  Jury  for  the  defendant, 
and  contended,  that  the  trustees  could  not  charge  the  de- 
fendant with  negligence,  as  they  had  been  guilty  of  much 
greater  negligence  than  he  had. 

Lord  Temterden,  C.  J.  (in  summing  up). — This  action 
has  its  origin  in  the  very  great  malversation  of  a  clerk  of  Mr. 
Wilks;  however,  there  is  not  the  slightest  reason  to  sup- 
pose that  Mr.  Wilks  himself  ever  knew  any  thing  about  it. 
This  case  is  divided  into  several  parts,  and  the  first  of  them 
has  relation  to  the  preparing  of  the  checks,  which,  from 
the  way  in  which  they  were  drawn,  could  be  altered  from 
small  sums  to  larger.  Now,  I  am  of  opinion,  that,  in  point 
of  law,  the  trustees  cannot  charge  Mr.  Wilks  with  the 

(a)  By  the  private  act  of  Parlia-  abate  or  be  discontinued  by  the 

meat,  50  Geo.  4^,  chap,  cxlix,  it  is  death  or  remoyal  of  such  treasurer 

enacted,  "  That  the  trustees  to  be  or  treasurers,  clerk  or  clerks,  or 

appomted  under  this  act  shall  sue  by  the  act  of  him  or  them  without 

and  be  sued  in  the  name  or  names  of  the  consent  of  the  said  trustees, 

the  treasurer  or  treasurers,  clerk  as  the -case  may  be;  but  the  trea- 

or  clerks,  for  the  time  being,  to  be  surer  or  treasurers,  clerk  or  clerks 

appointed  under  this  act;  and  that  for  the  time  being,  shall  fdways 

no  action  or  suit,  which  may  be  be  deemed  plaintiff  or  plaintiffs* 

brought  by  or  against  the  said  defendant  or  defendants,  in  every 

trustees,  or  any  of  them,  shall  action  or  suit^  as  the  case  may  be." 
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1828.         amount  of  these  alterations,  because  he  had  fair  reason  to 

Whitmors    "^PP^se  that  the  pay-committee  would  draw  their  checks 
«•  in  such  a  way  as  to  prevent  their  being  altered.    Another 

part  of  the  charge  in  the  declaration  is,  a  general  neglect 
of  duty.  Now,  I  think  that  no  man  ought  to  be  brought 
to  answer  a  general  charge  of  neglect  of  duty,  without  its 
being  specified  what  the  alleged  negligence  is ;  but  it  ap- 
pears to  me,  that  there  is  no  negligence  on  the  part  of  Mr. 
Wilks,  that  is  not  met  by  greater  negligence  on  the  part  of 
the  trustees.  It  is  said,  that  he  was  guilty  of  negligence 
in  not  posting  the  ledger  and  cash-book.  However,  it  is 
clear,  that  the  trustees  suffered  that,  for  if  they  had  ever 
•  thought  it  worth  their  while  to  look  at  the  books,  they 
would  have  seen  that  they  were  not  properly  posted. 
Again,  k  is  said,-  that  he  did  not  attend  all  the  meetings; 
but,  to  that  the  direct  answer  is,  that  the  trustees  did  not 
require  him  to  do  so.  The  case,  therefore,  seems  to  be  con- 
fined to  the  two  sums  which  are  sought  to  be  recovered 
on  the  count  for  money  had  and  received.  First,  as  to 
the  sum  of  3752.,  it  appears  that  Milne  went  to  three 
trustees,  and  told  them  that  this  sum  had  been  paid  in- 
to a  wrong  banking-house;  upon  which  they  separately 
signed  a  dieck,  which  allowed  him  to  get  possession  of  it 
This  they  ought  never  to  have  done,  for,  by  the  act  of 
.Parliament,  all  checks  are  to  be  signed  at  a  meeting;  and 
besides,  even  if  the  money  was  at  a  wrong  banking-house, 
no  use  oould  be  made  of  it  in  any  way  but  by  the  trustees, 
or  under  their  authority.  I  will  not  say  that  I  am  surpris- 
ed that  they  allowed  themselves  to  be  so  deluded,  because 
we  see  things  of  this  kind  every  day;  but  then,  how  does 
this  affect  Mr.  Wilks?  It  is  true,  that  the  money  is  re- 
ceived by  his  clerk,  but  still  he  is  only  answerable  fin*  the 
acts  of  his  derk  within  the  scope  of  his  duty;  and  I  own, 
it  strikes  me,  that  the  giving  of  this  check  was  a  misplac- 
ed confidence  by  the  trustees,  and  no  fault  of  Mr.  Wilks. 
His  Lordship  then,  with  respect  to  the  sumof  d5tML,  re- 
ceived by  Milne  firom  Mr.  Sinnott,  left  it  to  the  Jury  to  say, 
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whether  the  defendant  had  reason  to  suppose  that  money  * 

would  be  paid  to  Milne  at  the  board-room,  directing  them,    Whitmorb 

if  they  thought  he  had,  to  find  a  yerdict  for  the  plaintiffs  v. 

^       ,  WiLKS. 

for  that  sum. 

Verdict  for  the  plaintiffs.    Damages — S50/. 

Campbell,  F.  Pollock,  and  Parke,  for  the  plaintiffs. 

Sir  J.  Scarlett,  Gurhey,  Brougham,  and  Chitty,  for  the 
defendant. 

[Attonuefr— SimioJi,  sad  WHkt  Senr.] 


In  the  ensuing  Term,  Sir  J.  Scarlett  moved  for  leave  to 
enter  a  ndnsuit  on  the  point  reserved ;  and  contended,  that 
the  action  for  money  had  and  received  was  founded  on  a 
contract;  and  that  neither  the  present  trustees,  nor  the 
present  treasurers  for  them,  could  maintain  an  action  found- 
ed on  a  contract  made  with  their  predecessors;  and  he 
dtedthe  cases  o{  Smith,  assignee  of  Blake,  yModdard{a) ; 
Jeffery  v.  MacTaggart  (i). 

Batlbt,  J. — In  whose  names  do  you  say  that  the  action 
should  have  been  brought? 

Sir.  J.  Scarlett. — In  the  names  of  the  persons  who  were 
either  the  treasurers  or  the  trustees  at  the  time  when  the 
money  was  received. 

Lord  Tentkrden,  C.  J.— The  objection  that  the  trea- 
surers cannot  sue  for  money  due  before  their  time,  and 
before  the  time  when  the  present  trustees  came  into  office, 
involves  a  question  of  very  grave  and  extensive  importance, 
as  the  trustees  acting  under  a  great  number  of  acts  of  Par- 
liament would  be  materially  affected  by  a  decision  agamst 
tbe  present  plaintiffs  on  that  ground.  However,  I  think 
that  the  effect  of  this  statute,  which  authorizes  the  trea- 

(a)  3  B.  &P.  465.  {b)  6  M.  &  S.  126. 
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siirers  for  the  time  being  to  sae,  18  to  give  them  power  to  sue 
in  all  cases  for  by-gone  sums  received  to  the  use  of  the 
trustees,  though  before  their  time;  and  if  we  were  to  hold 
otherwise,  many  sums  due  to  these  trusts  could  ne?er  be 
recovered  at  all.  These  trustees  are  trustees  for  the  parish, 
and  the  treasurers,  though  appointed  by  the  trustees,  are 
really  the  representatives  of  the  parish. 

Baylet  and  Littledale,  Js.  concurred. 

Sir  J.  Scarlett  then  applied  for  a  new  trial,  on  the 
ground,  that  Sinnott  was  not  a  competent  witness ;  and  that 
the  sum  of  350/.  was  not  paid  by  Sinnott  to  Milne  under 
such  circumstances  as  to  make  the  defendant  liable. 

The  Court,  on  these  grounds,  granted  a  rule  nisi  for  a 
new  trial. 


Oct.25tk. 

If  one  of  two  de- 
fendantB  plead  a 
plea  of  bank- 

tiie  plaintiff  can- 
not,  at  Nisi 
/Vna,  confen 
this  plea  to  be 
tnie,  and  go  on 
with  the  caae  as 
to  the  other  de- 
lendant 


Pascall  9.  HoRSLEY  and  Another. 

As  soon  as  this  case  was  called  on,  JVightman,  for  the 
defendants,  put  in  a  special  plea  of  the  bankruptcy  of  one 
of  the  defendants,  puU  darrein  continuance. 

Campbell^  for  the  plaintiff. — ^I  wish  to  confess  the  plea, 
and  to  try  the  case  as  to  the  other  defendant. 

Lord  Tenterden,  C.  J.— That  cannot  be  done  tkiNisi 
Prius,  I  cannot  deal  with  a  plea  puis  darrein  continuance* 
I  must  receive  the  plea,  and  cause  it  to  be  annexed  to  the 
record ;  but  I  cannot  receive  a  replication,  or  even  a  con- 
fession of  it.     You  must  reply  in  the  Court  above. 

Campbell^  for  the  plaintiff. 
WiglUman^  for  the  defendant. 
[Attornies— Oi6a/(2et#oii  if  M.,  and  Davis  Sf  Co,,^BorradaiU  ^  Ce,] 

See  the  case  of  Myert  ▼.  Taylor,  tmte,  VoL2,  p  d06,and  I  Arch.  Pr.  199. 
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Adjourned  Sittings  at  Westminster,  ij^er  Trinity 
Term,  1828. 

BEFORE  LORD  TENTERDEN^  C.  J. 


Rex  0.  Hughes  and  Others.  Oet,2nh. 

Indictment  for  a  riot,  and  for  assaulting  a  person  Bail  to  the  the- 

1  T        .  riff  have  no 

named  Liewis.  rig^t  ^  uke 

The  defence  set  up  was,  that  two  of  the  defendants  ff"  principal 

*^  '  into  custody,  nor 

were  the  bail  of  Lewis,  in  an  action  in  the  Palace  Court,  have  ball  in  the 
and  that  fearing  that  he  would  run  away,  they  wished  to  with  respect  to 
take  him  into  custody  and  secure  him.  •  ShemiL?  '*  ^ 

Lord  Tenterden,  C.  J. — I  am  clearly  of  opinion,  that 
bail  to  the  Sheriff  cannot  take  their  principal  as  bail  above 
may;  and  I  consider  the  bail  in  the  Palace  Court  to  be  in 
the  same  situation  as  bail  to  the  Sheriff. 

Verdict — Guilty. 

Brodrick,  for  the  prosecution. 
Denman,  C.  S.,  and  Busby,  for  the  defendants, 
[KtX/atmtA^Horncttttkf  and  WiUu.'\ 

Tlie  cases  on  the  subject  of  bail  custody  for  that  purpose,  will  be 
rendering^  their  prindpal,  and  also  found  collected  and  refenred  to  in 
respecting  their  taking  him  into      lArch.  Pr.  311 — 315. 


MoRTTN  r.  Shoppee.  ^*'  ^^'** 

Assault.    Plea— General  issue.     The  plaintiff  was  Riding  after  a 

walking  along  a  foot-path  by  the  road  side  at  Hilling-  n^'^Mm  to 

don,  and  the  defendant,  who  was  on  horseback,  rode  af-  ^l^aertoivdd* 

ter  him  at  a  quick  pace.      The  plaintiff  ran  away,   and  being  beaten,  is 

VOL.  III.  c  c 
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got  into  his  own  garden;  when  the  defendant  rode  up 
^  to  the  garden-gate,  (the  plaintiff  then  being  in  the  gar- 

V.  den  about  three  yards  from  him),  and  shaking  his  whip, 

Shoppbb.      g^j^  u  Qq^q  qu(^  and  I  will  lick  you  'before  your  own 

serrants.*' 

Denmauj  C.  S.,  objected,  that  this  did  not  amount  to 
an  assault. 

Lord  Tenterden,  C.  J.— If  the  defendant  rode  after 
the  plaintiff,  so  as  to  compel  him  to  run  into  his  garden 
for  shelter,  to  avoid  bemg  beaten,  that  is  in  law  an  as- 
sault. 

Verdict  for  the  plaintiff— Damages^  40*. 

Brougham^  and  Comyn,  for  the  plaintiff. 

Denman,  C.  S.,  and  Law,  for  the  defendant. 

[Attomiea— Poofe  Sr  Co^  and  Carter  Sf  Co.^ 


0^^^  28M.  Sherrington  r.  Jermyn. 

One  havmg  ikSSUMPSIT  against  the  defendant  as  the  maker  of  a 
^  a^roroinwy  promissory  note,  payable  to  the  plaintiff,  or  order,  one 
note,  handed  it    nionth  after  date.     It  appeared,  from  tlie  evidence  of  Mr. 

to  a  third  per-  ^'^  ' 

Bon,  the  payee  Freeman,  that  he  was  present,  with  the  plaintiff  and  the 
but'teforeit°frai  defendant,  when  the  note  was  made.  That  the  body  of 
w^UwLai-  ^^^  "^^  ^**  written  by  the  plaintiff,  and  signed  by  the 
tered,  by  the      defendant,  and  that,  after  siimin£r  it,  the  defendant  handed 

consent  of  all  o       o     » 

parties:— Held,  it  to  the  wituess  to  attest,  and  to  give  it  to  the  plaintiff; 
toto^^Ird^  ^^^  ^^^^  when  it  was  so  handed  to  Freeman,  the  note  ran 
l*^**^"^^*    thus: 

an  issuing  or  it, 

^^^f*  "  ^  promise  to  pay  to  Mr.  S.  Sherrington,  or  order,  on 
new  stamp.        demand,  the  sum  of  Two  Hundred  Pounds,  with  interest'* 

But  after  it  was  so  put  into  the  hands  of  Freeman,  and 
before  it  was  given  to  the  plaintiff,  it  was,  with  the  consent 
of  all  parties,  altered  to  its  present  form,  which  was  this: 
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"  One  month  after  date,  I  promise  to  pay  to  Mr.  S. 
Sherrington,  or  order,  Two  Hundred  Pounds." 

The  words  "  on  demand"  being  struck  out  with  a  pen, 
and  ''one  month  after  date**  substituted,  and  the  words 
"  with  interest"  being  altogether  erased. 

F.  Pollock,  for  the  defendant,  submitted,  that  the  note 
liaving  been  handed  over  to  Freeman  in  the  manner  stated, 
after  it  had  been  signed  and  perfected  by  the  defendant, 
it  was  to  be  considered  as  issued  from  that  time,  and  that 
ocmsequently  it  was  void  under  the  stamp  laws. 

Lord  Temterden,  C.  J. — I  am  of  opinion,  that,  as  it  was 
all  one  transaction,  it  could  not  be  considered  as  issued  at 
the  time  of  the  alteration. 

Verdict  for  the  plaintiff. 

Campbell  and  Gunning,  for  the  plaintiff. 

P.  Pollack  and  Ashmore,  for  the  defendants. 

[Attorniefl — Beart,  and  BoAer.] 
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Sherrington 

V. 

Jermtn. 


See  the  cases  of  Bishop  v.  Cham- 
bre,  ante,  p.  65 ;  Sentance  v.  Pool, 
onU,  p.  I,  and  the  authorities  there 
died. 

In  the  ease  of  WaUon  y,  Has- 
tings, 4  Camp.  223,  it  was  held, 
that  if  a  bill  of  exchange  is  de- 
livered by  the  drawer  to  the  payee, 
and  the  date  is  altered  by  an 
agreement  between  the  payee  and 
drawee  before  acceptance,  the 
bill  18  made  rold.  However,  in 
the  case  of  Daumes  v.  Richardson, 


5  B.  &  A.  674,  it  was  held,  that  an 
accommodation  bill  having  been 
altered,  with  the  consent  of  the 
acceptor,  before  it  came  into  the 
hands  of  a  bond  fide  holder  for 
value,  was  good  as  against  the  ac- 
ceptor, though  altered  without 
the  consent  of  the  drawer  and 
the  first  indorser,  because  an  ac-, 
commodation  bill  is  not  issued  till 
it  is  in  the  hands  of  some  person 
who  is  entitled  to  treat  it  as  a  se- 
curity avsdlable  in  law. 
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Oei,29th.  Kennedy  v.  Gad. 

The  Lord  Chief  jHoNE  Y  had  and  received.    Plea— General  issue. 
ti7  an  action  for       This  case  was  undefended. 

money  had  and 
received,  to  re- 
cover back  a  de-       Huichinstm,  for  the  plaintiff^  opened,  that  a  wrestling 

poeit  paid  to  , 

abide  the  event  match  was  to  have  taken  place  at  Brighton;  and  that  the 
^toh^u^  plamtijBr  deposited  242.  in  the  hands  of  the  defendant,  to 
did  not  take       g^\^i^^  the  event  of  the  match.     The  match  did  not  take 

place* 

place ;  and  the  defendant  being  called  upon  to  return  the 

money,  he  paid  back  16/.,  but  refused  to  pay  the  re- 
maining 8JL;  to  recover  which  this  action  was  brought 

Lord  Tenterden,  C.  J.  — This  is  an  action  for  a  sum 
of  money  deposited  as  a  bet  on  a  wrestling-match,  which 
IS  an  action  I  ought  not  to  try;  and  I  shall  discharge  the 
Jury  from  giving  any  verdict. 

Jury  discharged. 
Hutchinson^  for  the  plaintiff. 

[Attonues— Imitty  and  Humfkrey$I\ 
See  the  case  of  Egerton  y.  Fvrxemany  ante^  Vol.  \,  p.  613. 


Oct'  29rt.  Bann  v.  Dalzell,  Esq. 

IilriA?ni^  Debt  on  an  Irish  judgment,  obtained  by  the  plaintiff, 
meat,  the  quet-  and  ouc  Boud,  his  partner,  (whom  the  plaintiff  surviyed) 
5'ala*i^      fo^^  the  sum  of  81/.    The  defendant  paid  81/.  into  Court; 

interest  if  re- 
coverable, is  a 

quettioo  Ibr  the  Jury,  under  all  the  circumstancet  of  the  case.  And  in  deddiog  diis  quatioa 
they  will  have  to  consider  whether  the  phdntiiF  lias  taken  proper  steps  to  And  his  debtor  sod  fel- 
low up  his  Judgment  by  an  executbn,  or  whether  he  has  been  guilty  of  laeke: 
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and  the  only  question  was,  whether  or  not  the  plaintiff 
was  entitled  to  interest  on  the  judgment  debt,  it  being  ad- 
mitted that  the  original  debt,  for  which  the  judgment  was 
obtained,  would  not  have  carried  interest.  The  judgment 
was  recovered  in  the  Court  of  Exchequer  in  Ireland  in 
1817. 

F,  Pottocii  for  the  the  plaintiff,  contended,  that  if  he 
could  shew  that  the  plaintiff  had  used  due  diligence,  after 
obtaining  the  judgment,  in  order  to  find  the  defendant 
and  render  bis  judgment  available,  he  was  entitled  to  such 
interest  as  the  Jury  should  deem  reasonable,  leaving  it  to 
tlicm  to  say  what  amount  of  interest  they  would  award 
him.  It  was  very  hard,  in  a  case  where  every  means  had 
been  taken  to  make  this  judgment  available,  that  the  plain- 
tiff should  be  told,  ten  years  after  it  was  obtained,  that  he 
was  to  receive  only  the  amount  of  the  sum  recovered  by 
his  judgment. 

Evidence  was  then  given,  with  a  view  of  shewing  that 
the  plaintiff  had  used  due  diligence  to  put  his  judgment  in 
execution,  he  having,  shortly  after  judgment  was  signed, 
issued  a  writ  into  Yorkshire  upon  it,  after  he  had  made 
mqmries  for  the  defendant  in  Town. 

R.  F.  Richards,  for  the  defendant,  submitted,  that  no 
interest  could  by  law  be  recovered  on  an  Irish  judgment; 
and  that  at  all  events  it  could  not  where  the  original  de- 
mand was  not  of  a  nature  to  carry  interest;  and  he  cited 
the  case  of  Atkinson  v.  Lord  Brajfbrooke{a). 

Lord  Tenterden,  C.  J. — I  think  that  the  question 
should  be  lefl  to  the  Jury  under  all  the  circumstances  of 
the  case. 

(a)  4  Camp.  380. 
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Witnesses  were  then  called,  to  shew  that  the  defendant 
had  been  generally  resident  in  Baker  Street,  London,  since 
the  year  1817;  that  be  was  often  seen,  and  went  openly 
abroad,  passing  the  very  shop  of  the  plaintiff;  and  that  his 
name  was  to  be  found  in  the  Court  Guide,  as  resident  in 
Baker  Street. 

Lord  Tenterden,  C,  J.,  (in  summbg  up). — Actions  of 
debt  on  judgments  are  by  no  means  favoured  by  the 
Courts ;  and  it  is  the  duty  of  a  person  who  recovers  a 
judgment  in  a  Court  of  law,  to  issue  execution  in  the  man- 
ner the  law  has  provided,  and  not  to  bring  an  action  upon 
it.  The  question  for  your  consideration  is,  not  whether 
the  defendant  ought  to  have  paid  the  money  (for  it  is  the 
duty  of  all  men  to  pay  their  just  debts),  but  whether  the 
plaintiff  had  taken  due  means  to  discover  the  defendant,  in 
order  to  enforce  payment  by  means  of  an  execution  found- 
ed on  his  judgment?  It  is  the  duty  of  the  creditor  to 
use  proper  diligence  to  discover  his  debtor.  On  the  one 
hand,  the  plaintiff  has  called  witnesses,  with  a  view  of 
shewing  that  he  has  used  all  due  and  reasonable  means  in 
endeavouring  to  find  the  defendant;  and  on  the  other, 
the  defendant  has  adduced  proof  to  convince  you  that  he 
might  have  been  found,  had  inquiries  been  directed  to  the 
proper  quarter.  You  will  therefore  say,  after  hearing 
this  conflicting  testimony,  whether  the  plaintiff  has  taken 
proper  steps  to  find  the  defendant.  If  you  think  that  he 
has,  you  will  give  him  a  verdict,  with  such  interest  on  the 
judgment  as  you  think  reasonable;  but  if  you  think  he  has 
not,  and  that  he  has  lost  the  benefit  of  his  judgment  by 
his  own  laches,  then  you  will  find  for  the  defendant,  as 
the  amount  of  the  judgment  has  been  paid  into  Court. 

Verdict  for  the  plaintiff— Damages,  32/.,  be- 
ing SI.  per  cent,  for  eight  years. 
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F.  Pollock,  and  Piatt,  for  the  plaintiff. 

R.  V.  Richards,  for  the  defendant. 

[Attomies-G.  S.  Ford,  and  Vizard  ^B.] 

In  the  case  o^Entwistle  ▼.  Shep-  tion  on  the  judgment,  if  it  be  not 

herd,  2  T.  R.  78,  which  was  an  ac-  the  practice  of  the  Court  to  allow 

tion  on  a  judgment  of  the  Court  interest  in  the  costs."  However, 

of  Common  Pleas,  which  had  been  in  the  case  of  Atkimon  v.  Lord 

affirmed  on  writ  of  error;  Buller,  Braybrooke,  4  Camp.  380,  Lord 

J.,  says: — "  It  is  a  question  for  a  ElUnborough  held,  that  no  interest 

Jury  to  say,  whether  or  not  they  could  be  allowed  in  an  action  on 

will  giye  interest  on  the  judgment  a  judgment  of  the  Supreme  Court 

in  the  name  of  damages,  for  in-  of  Jamaica.    See  the  case  of  Ar^ 

terest  may  be  recoyeredia  an  ac-  nott  y,  Redfern,  ante.  Vol!  2,  p.  88. 


Birch  v.  Jeryis. 


Oct.  29th. 


Assumpsit  by  the'  plaintiff  as  indorsee  of  a  bill  of  A  bill  given  to  a 

exchange,  for  351. , drawn  by  John  Jervis  on  the  defendant,  ducekimWign 

Thomas  Jervis,  and  indorsed  by  the  former.  a  bankrupt's  cer- 

'                                  ^            ^  tificate  IS  void, 

On  the  cross-examination  of  the  plaintiff's  witness,  it  ap-  in  whosever 

peared  that  this  bill  was  originally  drawn  for  the  purpose  be,  and  what- 

of  being  paid  to  a  creditor  of  the  defendant  named  Ross,  emion*JJen  by 

to  induce  him  not  to  oppose  the  allowance  of  the  certifi-  *!»« JjoWer;  but 

*  '^  a  bill  given  to  a 

cate  of  the  defendant,  who  had  sometime  before  become  creditor  to  keep 

bankrupt;  however,  it  was  stated  by  Ross,  that  he  gave  supsTolp^ou^ 

this  bill  to  the  plaintiff  in  payment  of  a  debt  due  from  him  ^^^i^d  ill^*'**^' 

to  the  plaintiff.  in  the  hands  ofa 

The  defence  was,  that  this  bill  was  paid  to  Ross,  to  in-  without  notice. 
duce  him  to  sign  Jervis's  certificate,  and  evidence  was 
given  of  that  fact;  and  it  was  also  contended,  that  the 
plaintiff  had  given  no  consideration  for  the  bill  when  he 
received  it  from  Ross. 

Lord  Tenterden,  C,  J. — A  bill  given  to  a  creditor  to 
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induce  him  to  sign  the  certificate  of  a  bankrupt,  is  void,  in 
whosever  hands  it  may  be,  and  whatever  the  consideration 
given  by  the  holder;  but  if  this  bill  was  ^ven  to  Ross 
not  to  induce  him  to  sign  the  certificate,  but  merely  to  keep 
him  from  taking  any  steps  to  oppose  the  defendant's  getting 
his  certificate,  then  it  would  be  good  in  the  hands  of  the 
plaintiflf,  if  he  is  a  holder  for  value  without  Jiotice. 


Verdict  for  the  defendant. 

Deftman,  C.  S.,  and  Moody^  for  the  plaintifi. 
Gumey,  for  the  defendant 

[  Attormes— Joihi  Hill,  and  J.  M.  Doddi.] 


By  the  statute  6  Geo.  4,  c.  16, 
8.  125,  it  is  enacted.  That  any  con- 
tract or  security  made  or  given  by 
any  bankrupt  or  other  person  un- 
to or  in  trust  for  any  creditor,  or 
for  securing  the  payment  of  any 
money  due  by  such  bankrupt  at 
his  bankruptcy,  as  a  consideration 
or  with  intent  to  penuade  such 


creditor  to  consent  to  or  agn  sncb 
certificate,  shall  be  void,  and  the 
money  thereby  secured  or  agreed 
to  be  pud  shall  not  be  recover- 
able, and  the  party  sued  on  such 
contract  or  security  may  plead 
the  general  issue,  and  give  thii' 
act  and  the  spedal  matter  in  evi- 
dence.   [See  Arch.  B.  L.  201. J 


OcL^Oth. 

If  the  attorney 
of  a  creditor 
write  to  J.  ask- 
ing payment  of 
a  debt  due  from 
B.,  and  A.  an- 
swer the  letter 
and  pay  2001. 
of  the  debt;  and 
afterwards  the 
attorney  again 
write  to  if., 
asking  payment 
letter  is  eridence 


Roberts  v.  Lady  Greslet. 

Goods  sold.  Plea— General  issue.  The  plaintiff  re- 
lied on  a  promise  of  payment  by  Mr.  King,  and  the  whole 
question  was,  whether  there  was  sufficient  proof  that  Mr. 
King  was  the  agent  of  the  defendant  at  the  tune  of  this 
promise.  It  appeared  that  two  letters  were  sent  to  the 
defendant,  asking  payment,  to  which  no  answers  were  re- 


of  the  residue  of  die  deht»  and  J, 
in  an  actioo  against  B, 


a  letter  promising  payment,  this  laac 
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tttrned;  and  that  afierwads  the  plaintiff 's  attorney  wrote  to 
Mr.  ELing  for  payment,  who  answered  the  letter,  and  paid 
£00/.,  part  of  the  demand;  and  it  further  appeared,  that 
the  pkiintiff*8  attorney  sometime  after  this  wrote  again  to 
Mr.  ELing,  to  ask  for  payment  of  163/1,  the  residue  of  the 
debt,  to  which  Mr.  King  replied  by  the  letter  promising 
payment. 

i/.  WilUams,  and  Hutchinson,  for  the  defendant,  object- 
ed, that  there  was  not  sufficient  proof  that  Mr.  King,  was 
the  defendant's  agent  at  the  time  of  the  pronuse  to  pay. 

Lord  Tenterden,  C.  J. — It  is  clearly  shewn  that  he 
was  her  agent  at  one  time ;  and  I  think  there  is  eyidence 
to  go  to  the  Jury  that  he  continued  so. 

Verdict  for  the  plaintiff^ 

Sir  J.  Scarlett,  and  Comyn,  for  the  plaintiff. 

J.  Williams,  and  Hutchinson,  for  the  defendant. 

[Attornies. — Rye,  and  King.} 


Earratt  v.  Burghart. 

Oct.  30th. 
Assumpsit,  for  board  and  lodging  furnished  to  the  If  a  lad  goes  on 
defendant's  son.    The  plaintiff  was  a  saddler  and  belt-  viewtohifMog 
maker,  and  sought  to  recover  the  sum  of  221. 10s.  for  the  '^entiw^hbln- 
board  and  lodging  of  the  defendant's  son,  at  the  rate  of  tended  master 
lOs.  per  week.    In  the  month  of  December,  18S6,  the  son  forhis board  and 
of  the  defendant  went  to  the  house  of  the  plaintiff,  on  ^f  ^^^ 
liking,  with  a  view  to  his  being  bound  as  an  apprentice.  P«r^i»  ^  m 
He  behaved  well  for  between  three  and  four  months,  and  condvcts  hUn- 
after  that  time  he  became  negligent,  and  the  plaintiff  com-  sot^if^  stays 
plained  to  his  father.    His  conduct  became  worse,  and  at  ^onSs^^har- 
the  end  of  upwards  of  nine  months,  the  plaintiff,  in  con-  ingui  after  com- 

"^  »  r  '  plaints  to  his 

ikthcrofhismis- 
ooDduct,  it  will  be  for  the  Jury  to  say  whether  there  was  any  con  tract,  either  express  or  implied,, 
that  his  fiuhcr  should  pay  for  his  board  and  lodging. 
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sequence  of  some  act  of  misconduct^  was  obliged  to  dismiss 
him  from  his  house.  After  this,  a  person  called  on  the  de* 
fendant  twice,  to  ask  payment  for  the  board  and  lodging; 
when  the  defendant  said  that  he  would  call  on  the  plaintiff. 

Brodricht  for  the  defendant,  contended,  that  as  the 
lad  went  on  liking,  with  a  view  to  his  being  taken  as  an 
apprentice,  the  plaintiff  was  not  entitled  to  recover  for  his 
board  and  lodging ;  and  he  relied  on  the  case  of  WeUs  v. 
WUkins  {a). 

Lord  Tenterden,  C.  J.  (in  summing  up). — If  a  boy 
goes  to  a  tradesman's  house  upon  liking,  with  a  view  to  his 
being  bound  as  an  apprentice,  I  should  have  thought, 
that  if  he  had  stayed  for  a  month,  or  any  other  short 
time,  the  intended  master  could  not  recover  for  his  board 
and  lodging;  but  here,  it  is  proved  that  the  defendant's 
son  stayed  for  more  than  nine  months ;  that  after  three 
months  he  became  so  negligent,  that  his  master  complained 
of  him;  and  that,  on  his  becoming  worse,  he  was  forced  to 
dismiss  him  from  his  house.  A  demand  is  made  for  pay- 
ment for  his  board  and,  lodging;  and,  in  answer  tojhis,  the 
defendant  says,  he  will  call  on  the  plaintiff.  I  do  not  think 
that  his  saying  that  he  will  call  on  the  plaintiff  is  to  be 
taken  as  a  distinct  acknowledgment  of  a  liability  to  pay; 
however,  it  is  still  not  a  denial  that  any  thing  is  due. 
The  present  case  materially  differs  from  the  case  cited. 
There  the  master  sent  the  lad  away  without  any  reason, 
and  the  father  desired  him  to  take  the  lad  back,  and  even 
offered  him  for  that  purpose;  here,  on  the  contrary,  the 
defendant's  son  was  dismissed  for  misconduct.  The  ques* 
tion  I  shall  leave  to  you  is  this,  whether  there  was  any 
contract  express  or  implied  to  pay  for  the  board  and  lodg- 
ing of  this  lad,  for  any  and  what  portion  of  the  time  he  was 
in  the  house  of  the  plaintiff.    The  first  month  I  think  you 

(fl)  Ante,  Vol.  2,  p.  231. 
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must  take  off,  because  that  is  the  ordinary  time  for  lads 
to  goon  liking;  and  perhaps  you  may  take  off  for  the  three 
months  that  he  behaved  well ;  and  if  you  think  that  you  can 
reasonably  say  that  there  was  no  contract,  either  express 
or  implied,  to  pay  for  any  part  of  the  board  and  lodging, 
then  you  will  find  for  the  defendant;  however,  if  you^  are 
satisfied  that  there  was  any  such  contract,  you  will  say 
how  much  the  plaintiff  is  reasonably  entitled  to. 

Verdict  for  the  plaintiff.     Damages — SL 
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1828. 


Gumejff  and  Clgrksauy  for  the  plaintiff. 
Brodrickf  for  the  defendant. 

[Altomies. — Dods,  and  A.  King.[ 


Pattison  v.  Jones,  Esq. 

1jIBEL«  Plea — General  Issue.  The  libels  in  question 
were  two  letters  written  by  the  defendant  Mr.  Jones  to 
Mr.  Momay. 

The  plaintiff  had  been  butler  to  Mr.  Jon'es,  and  had  left 
his  service ;  after  that,  he  went  to  serve  as  butler  with 
Mr.  Momay,  who  took  him  without  a  character;  but  the 
defendant,  on  the  25th  of  April,  1826,  wrote  the  follow- 
ing letter  to  Mr.  Momay: — 

"  Sir, — Having  been  informed  that  you  had  an  intention 
of  taking  my  butler  into  your  service,  I  feel  it  incumbent 
upon  me,  as  a  neighbour,  to  inform  you  that  I  have  just 
discharged  him  for  misconduct,  and  that  I  cannot  feel  my- 
self justified  in  recommending  it  to  you  to  engage  him.  I 
have  been  rather  surprised  that  you  have  not  applied  to 
me  for  his  character,  but  I  shall  not  think  any  more  about 

it.    lam,  &c., 

Wm.  Jones." 


Nov,  Ut. 

If  a  matter  in 
giving  the  char- 
acter of  a  ser- 
Tant  in  a  letter 
state  certain 
fiicts,  the  mas- 
ter, in  the  de- 
fence of  an  ac- 
tion brought 
by  the  servant 
for  libel,  is  not 
bound  to  prove 
the  truth  of 
every  fact  UB 
sUted:  it  is 
enough,  that  he 
give  such  evi- 
dence as  con- 
vinces the  Jury 
that  he  wrote 
what  he  did  with 
an  honen  belief 
of  iu  truth. 
Sembk—ihRt 
a  character  of  a 
servant,  if  given 

privileged  com- 
munication, al- 
though it  had 
not  been  applied 
for. 
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(Thb  was  one  ofXhe  libels  compliuned  of).  Upon  re- 
ceiying  this  letter,  Mr.  Momay  wrote  a  letter  to  the  de- 
fendanty  stating,  that  it  was  necessary  that  Mr.  Jones 
shoidd  state  the  particulars  of  the  plaintiff's  misconduct, 
and  asking  whether  he  was  sober  and  honest.  The  letter 
then  continued, "  1  beg  to  set  your  mind  perfectly  at  ease 
as  to  any  information  he  might  afford  me  relating  to  what 
passed  between  the  sale  and  delivery  of  possession  of  this 
estate,  as  I  am  fully  apprised  of  all  the  particulars.** 

To  this  letter  the  defendant,  on  the  26th  of  April,  wrote 
an  answer,  (the  second  libel),  in  the  following  terms: — 

*'  Sir, — I  have  no  hesitation  in  informing  you,  that  I  dis- 
charged my  butler,  not  only  on  account  of  drunkenness 
and  absence  from  duty  in  my  house,  but  on  account  of  my 
having  great  reason  to  believe  that  he  had  made  free  with 
a  great  deal  of  my  wines,  &c.,  in  which  I  found  a  very 
great  deficiency  upon  an  examination  with  the  cellar-man 
who  packed  it  up  to  be  brought  down  to  Putney,  who 
took  a  regular  account  of  it,  which  I  have  got.  Pattison 
had  the  audacity  to  open  all  those  packages,  without  any 
authority  from  me,  and  he  acknowledged  that  fact  yester- 
day before  witnessess,  when  he  was  so  conscious  of  his 
misconduct,  that  he  said  he  would  not  take  any  situation 
in  the  neighbourhood  of  Putney.  Under  these  dream- 
stances,  I  thought  it  right  and  neighbourly  to  put  you 
upon  your  guard  against  him. 

"  As  to  any  information  he  can  give  aboOt  the  furniture, 
as  insinuated  in  your  letter,  I  can  set  him  and  every  body 
else  at  defiance.  I  intended  to  have  furnished  you  with 
more  informatiofi,  not  only  about  him,  but  about  another 
person ;  but  as  you  have  not  treated  the  information  I  have 
already  given  you  in  the  way  I  took  it  for  granted  yoa 
would  have  done,  I  shall  decline  doing  so,  being  satisfied 
that  you  will  in  time  be  convinced  of  the  rectitude  of  my 
conduct.  After  what  I  told  Pattison  about  the  wine  yes- 
terday, I  do  not  think  that  he  will  like  to  live  in  the  neigh- 
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bourhood  of  Pntney^  but  I  have  no  objection  to  your  tak-         1^^ 
ing  him  into  your  service,  if  you  think  that  you  can  do  so      p^ttisok 
with  propriety.     I  am  &c. .  <^« 

Wm.  Jones." 

Sir  J.  Searleh. — There  is  no  evidence  of  malice.  That 
is  a  necessary  proof  on  the  part  of  the  plaintiff  in  cases  of 
servant's  character. 

Denman^  C.  S.«  contra. — There  is  no  case  that  goes  to 
protect  an  unasked  communication  by  a  former  master, 
which  the  first  of  these  letters  clearly  is ;  and  further,  the 
malice  may  be  inferred  from  the  letters  themselves. 

Lord  Tenterden,  C^  J. — I  will  not  stop  the  case  on 
this  objection. 

To  shew  the  Uma fides  of  the  communication,  evidence 
was  given,  that  the  plaintiff  was  often  muddled,  though 
not  drunk;  and  that,  on  the  removal  of  a  large  quantity  of 
wine,  several  dozens  were  missing.  But  there  was  no  evi- 
dence to  shew  that  they  must  have  been  taken  by  the  plain- 
tiff. 

Lord  Tenterden,  C.  J.,  (in  summing  up) — In  ordinary 
cases  of  libel,  malice  is  implied ;  but  in  cases  of  letters  giv- 
ing the  character  of  servants,  where  that  character  is  ap- 
pHed  for,  there  is  a  burden  of  proof  on  the  plamtiff  to 
shew  malice ;  however,  where,  as  in  this  case,  the  first  let- 
ter was  sent  by  the  former  master,  unasked,  I  am  not  sa- 
tisfied that  that  rule  applies.  The  question  is,  whether 
these  communications  were  made  by  the  defendant  honest-  . 
ly  and  fairly,  according  to  the  best  of  his  judgment  and 
belief,  or  were  these  letters  vnritten  firom  malicious  motives. 
In  such  a  case  as  this,  I  am  of  opinion,  that  the  defendant 
is  not  bound  strictly  to  prove  every  fact  stated  in  the  let- 
ters; itb  enough,  if  there  be  such  proof  as  convinces 
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the  Jury  that  the  defendant  wrote  what  he  did  with  an 
honest  beUef  of  its  truth. 

Verdict  for  the  plaintiff.     Damages— 80/. 

Denman,  and  PlcUt^  for  the  plaintiff. 

Sir  J.  Scarlett,  Gurnet/^  and   Coltman,  for  the  defend- 
ant. 

[Attoroiea— PT.  Bowler,  and  Rogers  Sf  &«.] 


In  the  ensuing  Temiy  Sir  J,  Scarlett  moved  for  a  new 
trial,  on  the  ground  that  these  letters  were  privileged  com- 
munications, and  that  there  was  no  sufficient  proof  that 
the  defendant  was  actuated  hy  malice. 

Lord  Tenterden,  C.  J. — I  thought  at  the  trial,  that^ 
as  the  correspondence  originated  with  Mr.  Jones,  this 
case  differed  firom  all  those  that  had  preceded  it. 

Sir  cf.  Scarlett, — That  applies  only  to  the  first  letter. 
The  second  communication  was  asked  for  by  Mr.  Mor- 
nay. 

Bayley,  J. — The  second  letter  would  not  have  been 
asked  for,  if  the  first  had  not  been  sent. 

Lord  Tbnterdbn,  C.  J. — I  doubted  whether  I  should 
have  received  evidence  for  the  defendant,  as  there  was  no 
special  plea ;  however,  I  left  it  to  the  Jury  on  the  ques- 
tions, whether  Mr.  Jones  was  actuated  by  malice,  or  whe- 
ther he  wished  merely  to  keep  another  gentleman  firom 
taking  a  bad  servant ;  and  I  confess  I  was  a  good  deal 
struck  by  the  observation,  that  if  a  person  knew  that  ano- 
ther was  going  to  take  a  bad  servant,  he  might  fiiirly  tell 
that  other  what  he  knew  respecting  such  servant 
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Batley,  J. — This  case  has  been  put  in  the  fairest  way 
for  the  defendant^  by  considering  this  as  a  privileged  com- 
munication. To  make  it  a  privileged  communication^  I  do 
not  say,  that  it  is  necessary  for  the  defendant  to  be  set  in 
motion  by  an  application  from  the  person  who  is  going  to 
take  the  party  into  his  servicei  for  if  the  defendant  knows 
that  a  person  is  going  to  take  a  servant  that  he  ought  not, 
he  may  tell  him  so,  and  put  him  upon  asking  questions. 
But  still  the  Jury  must  consider  whether  he  does  this  bond 
fide^  or  from  malicious  motives. 


LiTTLEDALE,  J. — If  this  was  a  privileged  communica- 
tion, the  defendant  was  at  liberty  to  go  into  his  whole  case 
under  the  general  issue,  and  then  it  became  a  question  of 
bona  fides.  That  was  purely  a  question  for  the  Jury,  and 
upon  that  question  they  have  decided.  I  think  the  case 
18  diiFerent  where  a  man  volunteers  to  send  to  the  intend- 
ed master,  and  where  he  is  applied  to. for  the  character; 
and  if  a  person  does  volunteer,  I  think  the  Jury  may  rea- 
sonably require  more  evidence  to  convince  them  of  the 
homfides. 

Rule  refused. 


Sm  the  cases  of  BlaMvm  v. 
B^6iim,  antty  p.  146,  and  1  M. 
&  P.  33,  and  the  cases  there  cited; 


and  also  the  case  of  Robertson  v. 
Macdougallf  ante,  p.  259. 


Ton  and  Others  v.  Earl  of  Winchelsea  and  Another.       Nov.  3rd. 
Issue  directed  by  the  Master  of  the  Rolls  to  try  whe-  A  witness  «a. 

^  mined  on  the 

ther  the  will  of  the  Duke  of  Roxburgh  was  duly  executed,  trial  of  an  iune 
This  was  a  new  trial  of  the  case  reported  ante,  Vol.  2,  ^^d;  a  new '^' 
P.4S8.  5'*T^*" 

*^  pa,  and  on  the 

Mr.  Tate,  who  was  examined  as  a  witness  at  the  former  new  trial  parol 

evidence  wai 
allowed  to  be 
given  of  what 

this  witness  had  deposed  on  the  fianner  trial,  notwithstanding  there  was  the  osnal  order  for  reading 

the  depodtions  in  equity  of  such  witnesses  as  had  died  since  the  first  trial. 


Tod 

V. 

Earl  of  WiN- 

CUL8KA. 
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trial,  to  shew  the  situation  of  the  rooms,  was  proved  to 
be  dead. 

Sir  J.  Scarlett,  wished  to  go  into  proof  of  what  this  wit- 
ness had  said  in  his  evidence  on  the  former  trial. 

Tindal,  S.  G. — ^This  is  an  bsue  directed  by  the  Master 
of  the  Rolls,  and  there  is  the  usual  order  of  the  Master  of 
the  Rolls  for  the  reading  of  the  depositions  in  the  equity 
suit,  of  such  of  the  witnesses  as  have  died  since  the  former 
trial.  I  therefore  submit  that  the  other  side  is  not  at  li- 
berty to  give  evidence  of  what  Mr.  Tate  proved  on  the 
former  trial,  but  they  must  read  his  deposition  taken  in 
Chancery. 

Sir  cf.  Scarlett,  contra. — ^This  cause  must  be  tried  like 
every  other.  It  is  the  same  cause  of  action,  and  between 
the  same  parties. 

Lord  Tenterden,  C.  J. — I  think  I  must  receive  the 
evidence. 

The  evidence  given  by  Mr.  Tate  on  the  former  trial  was 
read  by  Mr.  Oliver,  the  short-hand-writer,  from  his  notes. 

Lord  Tenterden,  C.  J.,  (in  summing  up) — By  the  sta- 
tute of  frauds,  29  Car.  3,  c.  3,  a  will  of  lands  must  be  at- 
tested by  three  witnesses  in  the  presence  of  the  testator. 
However,  by  the  word  presence,  it  is  not  meant  that  it 
should  be  done  in  the  actual  sight  of  the  testator ;  and  it  is 
sufficient  that  the  will  should  be  attested  in  such  a  sitoa- 
tion  that  the  testator  might  see  the  witnesses  sign  the  at- 
testation. Such  is  the  result  of  the  authorities;  and  in- 
deed I  am  not  aware  that  my  opinion  delivered  at  the  last 
trial  has  ever  been  questioned. 

Verdict  for  the  plaintiff. 
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Sir  J.  Scarleit,  Gumey^  Jacobs  and  JarcUne,  for  the         1^28. 
plaintiffs.  Tod 

Tindal,  S.  G.,  Brougham,  and  Stuart,  for  the  defend-  Earl  of  Win. 
ants.  .  ^"''^■^• 

[Attorniea— £L  5.  Foil,  and  Rogers  4r  Home.'] 


If  a  witness,  who  has  been  exa- 
mined 09  a  former  action  between 
the  mme  parties,  aad  where  the  point 
in  mm  was  the  same  as  in  the  se- 
cond action,  is  nnce  dead,  what  he 
swore  at  the  first  trial  maybe  prov- 
ed by  one  who  heau^  him  give  evi- 
dence. 1  Fbill.  £▼.  274.  But  the 
person  called  to  prove  what  a  de- 
ceaied  witness  said,  must  under- 
take to  rej^eat  precisely  his  very 


words,  and  not  merely  to  swear  to 
their  efifect.  lb.  For  the  purpose 
of  introdudng  an  account  of 
what  a  deceased  witness  swore  on 
the  first  trial,  the  Nisi  Prius  re- 
cord, and  the  postea  indorsed  there- 
on, are  good  evidence  to  shew  that 
the  cause  was  brought  on  for  trial, 
or  that  it  was  actually  tried.  Id. 
276.  See  also  Doe  dem.  Lloyd  v. 
Passingham,  ante,  Vol.  2,  p.  446.  • 
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March  KtK  Rex  V.  Edmeads  and  Others. 

If  game-keepers    1  HE  prisoners^  eight  ill  numheri  were  charged  with 
prdiend^  sanff  sliooting  Jaoies  Mancey,  with  an  intent  to  murder  him. 
of  night  poach-        It  appeared,  that  at  ahout  11  o'clock  in  the  night  of 

en,  and  one  of  '^'^  ,  ** 

the  game-keep-  the  6th  of  January,  the  prisoners^  each  having  a  gun,  were 
oneofthe'poacb-  out  for  the  purpose  of  shooting  pheasants,  in  a  coppice 
^rdwin'iii*'''    belonging  to  Mr.  Crutchley,  at  Sunning-hill ;  and  that  on 
the  poachers,      James  Mauccy,  and  other  game-keepers  and  servants  of 
proved  that  ei-    Mr.  Crutchley,  going  towards  them  for  the  purpose  of 
separated  h^^     taking  them  into  custody,  the  prisoners  formed  into  two 
self  from  the      lines,  and  pointed  their  guns  at  the  game-keepers,  saying, 
shew  that  he  did  that  they  would  shoot  them ;  when  a  shot  was  fired,  which 
1^^     ^    ^     wounded  James  Mancey.     Some  of  the  game-keepers' 
party  were  severely  heaten  over  the  head  with  the  gun- 
barrels  ;  but  no  other  shot  was  fired,  except  that  by  which 
Mancey  was  wounded. 
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Carringionf  for  the  prisoners. — I  submiti   that  under 
the  Stat.  57  Greo.  3,  c.  90(a)i  game-keepers  and  other  per- 
sons were  only  pemdiied  to  apprehend  night  poachers, 
but  not  enjoined  to  do  so ;  because,  if  they  were  so  en- 
joinedi  every  person,  no  matter  what  his  station,  would  be 
liable  to  an  indictment  if  he  did  not  go  and  apprehend 
persons  that  he  saw  poaching,  just  the  same  as  a  con- 
stable, who,  seeing  a  felony  committed,  should  neglect  to 
apprehend  the  felon.     Now,  if  game-keepers  are  only 
permitted  to  apprehend,  the  killing  them  in  a  resistance 
would  only  be  manslaughter ;  because,  it  is  laid  down  by 
Lord  Hale  {b) J  that  to  kill  a  constable  who  is  taking  a 
felon,  b  murder ;  because  he  is  not  only  permitted  but  en- 
joined to  take  the  felon,  and  is  liable  to  indictment  if  he 
does  not  do  so;  whereas,  a  private  person  being  only 
permitted  to  arrest  on  suspicion  of  felony,  the  killing  him 
is  but  manslaughter.     There  is  also  another  point,  which 
is  this :  If  the  shooting  of  Mancey  was  not  in  pursuance 
of,  but  was  beside  the  common  unlawful  intent  for  which 
these  parties  assembled,  the  only  person  who  can  be  found 
guilty  is  the  one  who  actually  fired  the  gun.     To  make 
the  whole  party  guilty,  the  act  must  be  done  strictly  in 
prosecution  of  the  purpose  for  which  the  party  was  as- 
sembled.     Now,  their  common  intent  was  only  to  kill 
game,  and  it  is  clear  that  there  was  no  common  intent 
to  shoot  this  map,  because  only  one  gun  was  fired  instead 
of  the  whole  number. 

Vaughan,  B. — lam  of  opinion,  thatwhen  this  act  of  Par- 
liament empowered  certain  parties  to  apprehend  persons 
who  were  out  at  night  armed  for  the  destruction  of  game, 
it  gave  them  the  same  protection  in  the  execution  of  that 
power,  which  the  law  affords  to  constables  in  the  execution 


(a)  This  statute  is  noif  repeal-      prehensioD  of  offeoders,  which  is 
ed  by  the  statute  9  Geo.  4,  c.  69.      set  out  in  Carr.  Supp.  p.  czli. 
However,  this  latter  sutute  con-         (b)  2  P.  C.  90—92. 
tttns  a  clause  respecting  the  ap- 
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of  their  duty.  These  persons  were  in  the  actual  commb- 
sion  of  the  offence ;  and  this  is  nothing  like  the  case  put, 
of  a  private  person  arresting  another  on  suspicion  of  fe- 
lony. With  respect  to  the  other  point,  that  is  rather  a 
question  for  the  Jury;  but  still,  on  this  evidence,  it  b 
quite  clear  what  the  common  purpose  was.  They  all  draw 
up  in  lines,  and  point  their  guns  at  the  game-keepers,  and 
they  are  all  giving  their  countenance  and  assistance  to  the 
one  of  them  who  actually  fires  the  gun.  If  it  could  be 
shewn  that  either  of  them  separated  hunself  firom  the  rest, 
and  shewed  distinctly  that  he  would  have  no  hand  in  what 
they  were  doing,  the  objection  would  have  much  weight 

in  it. 

The  Jury  found  three  of  the  prisoners 
guilty,  and  acquitted  the  others. 

Curwoodj  and  Justice^  for  the  prosecution. 

Carrington,  for  the  prisoners. 

[Attormes—W.  Hentofh  for  the  prosecution;  fittrgeif,~and  Cra^^ 
4*  D.,  for  the  respective  prisonen.] 


As  the  two  foUowing  cases  re- 
late to  the  same  points  as  the 


above,  we  have  thought  it  best  to 
insert  them  here. 


WORCESTER.— Coram  Park,  J, 


March iUh.  Rsx  v.  Hawkins  and  Others. 

If  a  gaog  of  XHE  indictment  charged  the  prisoners,  and  a  person  named  Williams, 

poachers  atuck  /  j^    ^^^^^  j^^^  j^  custody),  with  robbing  William  Tucker. 

a  game-keeper,  ^    •                   ....                                      » .      .     ,       .  ,^     . 

and  leave  him  It  appeared  that  the  prisoners  were  out  poaching  m  the  night,  ui  com- 

senieleaiOD  the  p^y  with  Williams;  and  that  Tucker,  who  was  the  game-keeper  of  Mr. 

MedT  them  re-  West,  met  them  as  he  was  going  his  rounds,  when  the  whole  party  set 

torn  and  steal 

bis  money,  ftc. 

that  one  only  can  be  conTicted  of  the  robbery,  as  it  was  not  in  pursnance  of  any  common  utent 


OXFORD  CIRCUIT,  9  GEO,  IV. 

upon  him  and  beat  him  till  he  waa  senseless;  and  that,  on  his  recovering, 
be  missed  his  pocket-book  and  money,  and  his  gun.  However,  to  con- 
nect some  of  the  prisoners  with  the  offence,  an  accomplice  was  called, 
who  stated  that  they  all  beat  the  game-keeper,  and  left  him  lying  on 
the  ground;  and  that  after  they  had  gone  some  little  distance  Williams 
returned  and  robbed  him  (a). 

Park,  J. — It  appears  to  me  that  Williams  is  alone  guilty  of  this  rob- 
bery. It  appears  that  there  was  no  common  intent  to  steal  the  keep- 
er's property.  They  went  out  with  a  common  intent  to  kill  game, 
and  perhaps  to  resist  the  keepers ;  but  the  whole  intention  of  stealing 
the  property  is  confined  to  Williams  alone.  They  must  be  acquitted  of 
the  robbery. 

Verdict— Not  Guilty  (6). 

Ludlow f  Seijt.,  and  Carringtonf  for  the  prosecution. 
Godson,  for  the  prisoners. 

[Attomiet— ^ya//  4>  Tibbutts,  and  Parker,} 
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(a)  To  make  all  guilty,  <'  the  fact 
must  appear  to  have  been  com- 
mitted strictly  in  prosecution  of 
the  purpose  for  wluch  the  party 
was  assembled ;  and  therefore,  if 
divers  persons  be  engaged  in  an 
unlawful  act,  and  one  of  them, 
with  malice  prepense  against  one 
of  his  companions,  kills  him,  the 
rest  are  not  concerned  in  the  guilt 
of  that  act,  because  it  hath  no 
connexion  with  the  crime  in  con- 
templation.**  So,  where  two  men 
were  beating  a  third  in  the  street, 
and  a  strauger  made  an  observation 
on  the  cruelty  of  the  act,  and  one 
of  them  stabbed  him,  this  was  not 
murder  in  both,  though  both  were 
committing  an  unlawful  act ;  be- 
cause only  one  of  them  intended 
to  do  mjury  to  the  person  killed. 
1  Cuni\  Hawk.  p.  101.    ' 

In  Plumm€r*s  case,  a  smuggler, 


in  a  scuffle  with  the  revenue  offi- 
cers, ^ot  one  of  his  comrades, 
(upon  a  grudge  of  his  own);  the 
question  was,  whether  the  whole 
gang  were  guilty  of  murder:  and 
it  was  held,  that  as  it  did  not  ap- 
pear that  the  gun  wot  ditcharged  in 
prosecution  of  the  purpou for  which 
the  party  had  assembled,  it  wus  on- 
ly murder  in  him  who  did  it.  Cited 
1  Russell,  652;  Hodgson's  ci^y  1 
Leach,  6,  S.  P.  And  if  several  are 
out  for  the  purpose  of  committing ' 
a  felony,  and  upon  an  alarm  run 
different  ways,  and  one  of  them 
maim  a  pursuer  to  avoid  being 
taken,  the  others  are  not  to  be 
considered  principals  in  such  act. 
Rex  V.  WhUe,  Russ.  &  Ry.  C.  C. 
R.99. 

{b)  They  were  afterwards  con- 
victed  on  an  indictment  for  night' 
poaching. 
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GLOUCEST£R.-^Coram  WAVdUAV,  B. 


April  lOM.  Rsz  v.  Whithornv  and  Otben. 

Where  game-  JjlURDER.~The  prisoners  Whithorne,  Perry,  and  Smithy  were 

MkS'two'per-  ^^^^S^  ^^^  ^^  murder  of  lUchard  Rounce. 

sons  Who  were  It  appeared  that  the  deceased  and  others,  who  were  the  game-keep- 

SJht*  andlhe*  ®"  *°^  servants  of  Mr.  WaUer,  found  the  prisonera.  Perry  and  Smith, 

(having  snrren-  Out  for  the  purpose  of  catching  hares,  on  the  night  of  the  26th  of  No- 

a*th^d  """^  *°  vember.    It  also  appeared  that  they  collared.  Perry  and  Smith,  and  after 

came  up  and  some  blows  on  both  sides  those  prisoners  stood  quite  still;  but  that 

«me.kM°«^*  soon  after  they  called  to  the  prisoner  Whithome,  who  came  up,  and, 

this  is  murder  with  a  stick  shod  with  iron,  beat  the  game-keepers  on  the  head,  rescued 

the'tw?su-uck  ^^*  ^^^^  ^^^  prisoners,  and  killed  the  deceased, 
no  blow,  and 

though  the  PkUlpotts,  for  the  prisoners,  objected,  that  as  the  game-keepers  did 

Sd  not^n^"  "'^^  announce  to  the  prisoners  who  they  were,  the  arrest  was  illegal  j  and 

nouncedinwhac  further,  that  as  their  duty  was  at  most  to  apprehend  only,  and  it  was 

hadTapprehcnd-  '^  P*^^^  *^**  *^®y  ^***  '^®  prisoners,  that  would  reduce  the  offence  to 

ed  them.  manslaughter ;  and  that  at  any  rate  tlie  charge  could  not  be  supported 
as  agunst  Perry  and  Smith,  because,  after  the  blows,  they  submitted  to 
be  taken,  and  had  nothing  to  do  with  tlie  kilHng  of  the  deceased. 

Vauohan,  B. — ^If  those  two  had  acquiesced,  and  had  staid  perfectly 
passive,  that  would  be  so ;  but  it  is  proved  that  they  called  to  Whithome, 
who  came  up  and  killed  this  man.  With  respect  to  the  keepers'  not 
announcing  who  they  were,  there  is  no  pretence  for  sa^dng  that  the 
prisoners  did  not  know  that  perfectly  well.  And  they  did  not  make  any 
question  of  their  authority.  They  did  not  say,  "  You  have  no  right  to 
take  us — Who  are  you?"  or  any  thing  of  that  sort.  1  am  of  opinion 
that  this  ^vas  a  legal  apprehennon,  and,  being  so,  all  the  legal  conse- 
quences must  follow. 

Verdict— Not  Guilty. 

Justice  and  Maclean,  for  the  prosecution. 

PkUlpotttf  for  the  prisoners. 

[Attornies — Pruett  4*  Co.,  and  Tarn.] 
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WORCESTER  ASSIZES. 

BEFORE  MR.  BARON  VAU6HAN. 


Willies  r.  Farley,  Esq.  March  loM. 

lilOVER.     It  was  proved,  that  on  the  13th  of  July,  A.  sued  out  a 
1827,  the  plaintiff,  Edward  Willies,  sued  out  a  writ  of  ^^^^f^/^ 
fieri  facias  against  the  goods  of  John  Willies;  and  that  ffoodsofB.,  and 
the  defendant,  as  Sheriff  of  Worcestershire,  on  the  16th  cutedabiUof 
of  July,  executed  a  bill  of  sale  of  those  goods>  which  were  J^^s  toA?*" 
the  goods  in  question,  to  the  plaintiff;  and  that  on  the  After  aiw,B.re- 
9th  of  September,  in  the  same  year,  the  defendant  as  She-  t^ioo  of  the 
riff  seized   these  same  goods  under  another  execution  S^nff  again  ' 
agamst  John  Wiffics  at  the  suit  of  Messrs.  Homfray  &  Co.  JJ^^Vn'TtSr  «- 
The  defence  intended  to  be  set  up  was,  that  John  Wil-  ecuUon  against 

B. : — Held,  that ' 

lies  remained  in  possession,  and  that  the  plaintiff's  ezecu-  in  an  action 

tion  was  merely  colourable,  and  therefore  that  the  goods,  a^",fgt  oie^ihe- 

up  to  the  time  of  the  second  execution,  really  belonged  "jf  ^"^'^*V°*. 

to  John  Willies.     To  shew  this,  the  defendant's  counsel  declarations  of 

wished  to  ask  the  sheriff's  officer,  in  cross-examination,  foMlie  defend^ 

what  John  Willies  said  when  Messrs.  Homfray's  execution  *"'»  ^,  •**®^ 

■^  tliat  A'*  execu- 

went  in.  tion  was  merely 

colourable. 

Curwood,  for  the  plaintiff,  objected,  that  what  John 
Willies  said  as  to  the  property  of  the  goods,  was  not  evi- 
dence, as  he  might  be  called. 

Vauohan,  B. — What  John  Willies  said  as  to  whose 
the  goods  were,  he  being  then  in  possession  of  the  goods^ 
is  eridence. 

This  evidence  was  received,  and  the  officer  also  proved, 
that  the  plaintiff  had  said  to  him,  that  he  had  sued  out 
the  first  execution,  to  protect  the  goods  from  Messrs.  Hom- 
fray. 

Nonsuit. 
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Curwood,  and  Carringtan^  for  the  plaintiff. 
CampbeU,  and  Corbet,  for  the  defendant. 
[Attornies — it.  Gude,  and  Graxehrook.l 


Mardii9th, 

A  boy  under 
the  tge  of  four- 
teen, cannot  be 
convicted  of  an 
assault  with 
intent  to  com- 
mit a  rape. 


STAFFORD  ASSIZES. 

BEFORE  MR.  BARON  VAUGHAN. 

Rex  9.  Eldershaw. 

ikSSAULTi  with  intent  to  commit  a  rape  upon  Harriet 
flnney;  second  count,  for  a  common  assault. 

The  prisoner  was  a  boy  under  twelve  years  of  age,  and 
Harriet  Finney  a  child  of  fourteen  months  old.  It  was 
proved  that  the  prisoner  said  to  another  boy,  that  he  *'  had 
had  concern  with  the  child  three  times;**  and  the  mother 
of  the  child,  a  few  days  after,  perceived  that  she  had  marks 
of  violence  on  her  person. 

Vauohan,  B. — This  boy  being  under  fourteen,  he  can- 
not, by  law,  be  found  guilty  of  a  rape,  except  as  a  princi- 
pal in  the  second  degree.  I  am,  therefore,  of  opinion, 
that  he  cannot  be  convicted  on  the  first  count  of  this  in- 
dictment. From  his  age,  the  law  concludes  that  it  is  im- 
possible for  him  to  complete  die  offence,  and  that,  in  my 
judgment,  must  be  held  to  negative  the  intent  alleged  in 
the  first  coimt  of  this  indictment. 


Verdict. — Guilty  of  a  common  assault  only. 


OXFORD  CIRCUIT,  9  GEO.  IV. 


Rex  v.  CuRRAN.  March  i9th. 

Indictment  for  cutting  Robert  Sutton,  with  intent  ifthesemntof 

to  murder  him.  f:^;:;^;'^. 

It  appeared  that  the  prosecutor,  Robert  Sutton,  was  JJ,^J,(J^^J„ 
the  servant  of  a  farmer,  named  Foster,  who  directed  him  offence  against 
to  apprehend  the  prisoner  for  stealing  the  turnips.    The  oeo.  4,  c.  29, 
prosecutor  very  soon  after  this  found  the  prisoner  in  a  i^^i^i^he^*^ 
field  adjoining  to  Foster's  turnip  field,  with  a, quantity  of  Wm  under  sect. 

,  o3  of  tuAt  ACtf 

turnips  in  his  possession.  The  prosecutor  took  him  into  and,  while  tak- 
custody,  and  proceeded  with  him  first  to  Foster's  house,  ."Silguf^e!  ^ 
and  thence  to  the  house  of  the  constable ;  but  on  their  way  fV^*»  ^y  .^J" 

'  ^    him,  this  will  be 

there,  the  prisoner  said  he  would  go  no  further,  and  drew  murder;  but  if 
a  knife,  with  which  he  severely  wounded  the  prosecutor.     tuh$r  did  not 

see  him  in  the 
actual  commU- 

On  the  part  of  the  prosecution,  it  was  contended,  that  sionoftheof- 

.  «  1  AX,  ,      ,        fence,  iwbetok- 

tne  prosecutor,  Sutton,  as  the  servant  of  Foster,  had  a  inghimtoany 
right  to  apprehend  the  prisoner,  under  the  63rd  sect,  of  ^efore'^a  magu^ 
the  stet.  7  &  8  Geo.  4,  c.  29;  and  therefore,  that  if  Sut-  ^'^*  *^/»"  *>*»* 

*  '  '  be  murder. 

ton  had  died,  the  offence  of  the  prisoner  would  have  been 
murder. 

Vauohan,  B- — This  resolves  itself  into  a  mere  question 
of  law.  By  one  of  the  sections  of  the  stat.  7  &  8  "Geo. 
4>  c.  29,  stealing  vegetable  productions  is  made  an  of- 
fence, and,  by  the  63rd  section,  the  owner  of  the  property, 
or  his  servants,  are  empowered  to  apprehend  persons, 
found  committing  offences  against  that  act,  and  to  take 
them  forthwith  before  a  justice  of  the  peace.  Now  here, 
tlus  man  was  not  found  committing  the  offence,  but  was 
in  the  next  field ;  which  brings  the  case  neither  within  the 
letter  nor  the  spirit  of  this  enactment.  Again,  by  this 
enactment,  the  owner  or  servant  who  apprehends,  must 
take  the  offender  forthwith  before  a  justice.  Now,  this 
ii^^an  was  actually  taken  to  Foster's,  and  was  about  to  be 
^en  to  the  constable's,  all  which  is  clearly  wrong.    If  this 
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prisoner  had  been  found  in  the  very  act  of  stealing  the 
tumipsi  and  had  been  taken  by  a  servant  of  the  owner, 
to  be  carried  forthwith  before  a  magistrate,  I  should  have 
said,  that  the  servant  had  all  the  protection  of  a  constable ; 
and  that  if  the  prisoner  had  cut  or  stabbed  him  with  an 
intention  to  kill,  it  would  have  been  a  capital  oflfenoe. 


Verdict— Not  Guilty. 


Whateley^  for  the  prosecution. 


By  the  statute  7  &  8  Geo.  4,  c. 
29,  8. 43,  persons  who  shall  steal 
or  destroy,  or  damage  with  intent 
to  steal,  **  any  cultivated  root  or 
plant,  used  for  the  food  of  man  or 
beast,  or  fur  medicine,  or  for  dis- 
tilling, or  for  dyeing,  or  for  or  In 
the  course  of  any  manufacture, 
and  growing  in  any  land  open  or 
inclosed,  not  being  a  garden,  or- 
chard, or  nursery  ground,"  are 
punishable  on  a  summary  convic 
tion  by  one  justice  of  the  peace. 
And  by  sect.  63  of  the  same  stat. . 
it  is  enacted,  that  "  any  person 
found  committing  any  offence, 
punishable,  either  upon  indict- 
ment or  upon  summary  convic- 
tion, by  virtue  of  this  act,  except 
only  the  offence  of  angling  in  the 
day  time,  may  be  immediately  ap- 
prehended  without  a  warrant,  by 
any  peace  officer,  or  by  the  owner 
of  the  property  on  or  with  respect 
to  wMch  the  offence  shall  be  com- 
mitted, or  by  his  servant  or  any 
person  authorized  by  him,  and 


forthwith  taken  before  some  neigh- 
bouring justice  of  the  peace,  to 
be  dealt  with  according  to  law; 
and  if  any  credible  witness  shall 
prove,  upon  oath  before  a  jusUce 
of  the  peace,  a  reasonable  cause 
to  suspect  that  any  person  has  in 
his  possession  or  on  his  premises 
any  property  whatsoever,  on  or 
with  respect  to  whidi  any  such 
offencfe  shall  have  been  commit- 
ted, the  justice  may  grant  a  war- 
rant to  search  for  sudi  property, 
as  in  the  case  of  stolen  goods;  and 
any  person,  to  whom  any  proper- 
ty shall  be  offered  to  be  sold, 
pawned,  or  delivered,  if  he  shall 
have  reasonable  cause  to  suspect 
that  any  such  offence  has  been 
committed  on  or  with  respect  to 
such  property,  is  hereby  authoriz- 
ed, and,  if  in  his  power,  is  requir- 
ed tu  apprehend  and  forthwith  to 
carry  before  a  justice  of  the  peace 
the  party  offering  the  same,  t<^* 
ther  Mnth  such  property,  to  be 
dealt  with  according  to  law." 


OXFORD  CIRCUIT,  9  GEO.  IV. 


BEFORE  MR.  JUSTICE  PARK. 


Ward  v.  Nannby,  Clerk.  March  17M. 

Assumpsit  for  goods  sold.     Plea— General  Issue.  At  a  general 

It  appealed  that  the  plamtiff,  who  kept  the  Goat  public-  ^J^fTi^t^u' 

house,  at  Stafford,  had  supplied  beer  to  the  voters  there,  '«*"".«^  ^ 

*  *  '    serre  in  Irarlia- 

onder  the  following  circumstances : —  >nent;  a.  died 

At  the  general  election,  in  the  summer  of  the  year  meeang  of  Par- 

1826,  Mr.  Ironmonger  was  returned  jointly  with  Mr.  Be-  Sfa^l^i^dbte- 

niBon,  to  represent  the  borough  of  Stafford,  after  a  con-  'y  °n  *"•  *«■*» 

tested  election,  at  which  Mr.  Campbell  was  the  unsuccess-  tion  of  that 

fill  candidate.     Before  the  meeting  of  Parliament,  in  the  ?ij^ v'^^Sn 

beginnmg  of  the  year  1827,  Mr.  Ironmonger  died,  so  that  Jj^  "eSl'^a^l 

he  never  took  his  seat  in  the  house.  7  &  8  w.  3,  c. 

In  the  month  of  August  1826,  just  after  the  death  of  who  was  nei-  *' 

Mr.  Ironmonger,  the  defendant,  who  was  a  clergyman,  dateno?^' 

canvassed  the  borough  in  favour  of  his  brother  Sir  W.  agjntofacan- 

didate.  canvata- 

Wynn,  and  directed  the  plaintiff  to  supply  the  voters  ed  for  c,  and 

with  beer.     The  plaintiff  did  so,  and  the  defendant  paid  the^Yoten,  after 

the  amount  of  the  plaintiff's  bill  up  to  the  month  of  Octo-  J^i^wiir^Uim 

ber,  when  he  renewed  his  directions  to  the  plaintiff,  who  the  act,  even 

supplied  more  beer  to  the  voters,  to  the  amount  of  25/.  9^.  not  proveiTUat 

to  recover  which  this  action  was  brought  oithe^^n^"^ 

or  of  the  treat- 

CampbeUf  for  the  defendant. — This  plaintiff  cannot  re-  therefore  held, 
cover.     The  representation  of  the  borough  of  Stafford  ^eVp^r  ^SSd 
was  vacant  by  the  decease  of  Mr.  Ironmonger,  and  there-  "ot/ecoj" 
fore  this  supply  of  beer  is  within  the  treating  act,  7  &  beertuppliedto 
8  W.  3,  c.  4;   by  which  it  is  enacted,  that  no  person  Lia  wden"  ^ 
to  be  elected  to  serve  in  Parliament,   for  any  county,  ^^^^^^^J* 
city,  &c.,  shall,  after  the  teste  of  the  writ  of  summons,  or  >»  unsuccenfui 
after  any  such  place  becomes  vacant,  either  directly  or  did  not  come  to 
indirectly,  by  himself  or  others,  give  meat,  drink,  &c.  to  ^^  P"""' 
the  voters. 
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JS^-^  JerviSy  and  Cmrwoad,  eomira. — As  Mr.  Iromnoiiger  had 

never  taken  his  seat,  there  coold  not  be  said  to  be  a  ts- 
cancy  by  the  mere  fact  of  his  death ;  for,  had  the  nnsac- 
cessiul  candidate  petitioned,  and  shewn,  before  a  committee 
of  the  House  of  Commons,  that  he  ought  to  hare  been  re- 
turned, the  committee  would  have  seated  him  on  his  peti- 
tion; and  so  Bfr.  Ironmonger's  death  would  have  caused 
no  vacancy.  And  besides,  the  treating  act  apphes,  at 
most,  only  to  treating  by  the  candidate,  or  by  his  agents ; 
now  here,  though  Mr.  Nanney,  the  defendant,  treated  the 
voters,  yet  he  was  no  agent  of  the  candidate;  and  the 
candidate  does  not  appear  to  have  known  that  the  de- 
fendant was  trying  to  secure  his  election.  Again,  this 
statute  only  relates  to  treating  by  or  on  behalf  of  persons 
to  be  elected:  which  only  appUes  to  a  successful  candidate. 
Sir  W.  Wynn  was  not  a  successful  candidate,  for,  in  fact, 
he  withdrew  from  the  contest. 

Park,  J. — I  am  of  opinion  that  the  representation  was 
vacant  on  the  death  of  Mr.  Ironmonger;  he  was  the  par- 
ty returned,  and  although  it  b  possible  that  the  return 
might  have  been  quashed,  and  some  other  gentleman  seat- 
ed, on  a  petition,  yet  that  never  was  so.  If  you  could 
shew  that  another  person  was  seated  by  petition,  and  that 
Mr.  Ironmonger's  return  was  quashed,  I  might  hold  that 
his  death  made  no  vacancy ;  but  as  the  matter  reaDy  stood, 
his  death  did,  in  fact,  cause  the  vacancy.  With  respect 
to  the  act  only  extending  to  treating  by  candidates  and 
their  agents,  I  think  this  case  is  clearly  within  it,  for 
it  includes  all  treating  by  the  candidates  themselves, 
*'  or  by  any  other  ways  or  means  on  his  or  their  be- 
half'* Now,  it  is  impossible  to  say  that  this  was  not  a 
treating  on  behalf  of  Sir  W.  Wynn.  With  respect  to 
the  other  point  raised,  that  the  treating  act  applies  only  to 
successful  candidates,  I  am  decidedly  of  opinion  that  that 
is  not  so. 

Nonsuit. 
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Jerris^  and  Curwood,  for  the  plaintiff. 
Campbell^  for  the  defendant. 

[Attoniies— Poftiirim,  and  R.  W.  Williams.] 
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BythestftL  7&8W.3,  c.  4, 
his  enacted,  ''That  no  penan  or 
penoDS  hereafter  to  be  elected  to 
sene  in  Parliament  for  any  coun- 
ty, dty,  town,  boroogh*  port,  or 
place  within  the  kingdom  of  Eng- 
land, dominion  of  Wales,  or  town 
of  Berwick  open  Tweed,  after  the 
late  of  the  writ  of  aummona  to 
Pirliament,  or  after  the  tette  or 
the  iasning  out  or  ordering  of  the 
writ  or  writs  of  election  upon  the 
calling  or  anmmoning  of  any  Par- 
liament hereafter,  or  after  any 
nich  place  becomes  vacant  here- 
after in  the  time  of  this  present 
or  of  any  other  Parliament,  shall 
or  do  hereafter,  by  himself  or 
tbenuelTes,  or  by  any  other  ways 
or  means  on  his  or  their  behtdf, 
or  at  Ida  or  their  charge,  before 
bii  or  thdr  election  to  serve  in 
Ptvliament  for  any  county,  city, 
town,  borough,  port,  or  place  with- 
in the  kingdom  of  England,  do- 
minion of  Wales,  or  town  of  Ber- 
wick upon  Tweed,  directly  or  in- 


directly give,  present,  or  allow  to 
any  person  or  persons,  baring 
▼oice  or  TOte  in  such  election,  any 
money,  meat,  drink,  entertain- 
ment or  proririon,  or  make  any 
present,  gift,  reward  or  entertain- 
ment, or  shall,  at  any  time  here- 
after, make  any  promise,  agree- 
ment, obligation,  or  engagement, 
to  give  or  allow  any  money,  meat, 
drink,  prorision,  present,  reward 
or  entertunment,  to  or  for  any 
such  person  or  )>er8ons  in  parti- 
cular, or  to  any  such  county,  city, 
town,  borough,  port,  or  place  in 
general,  or  to  or  for  the  use,  ad- 
vantage, benefit,  employment, 
profit  or  preferment  of  any  such 
person  or  persona,  place  or  places, 
in  order  to  be  elected,  or  for  be- 
ing elected,  to  serve  in  Parliament 
for  such  county,  city,  borough, 
town,  port,  or  place."  See  the  case 
of  Richardson  v.  Webster,  Bart. 
ante,  p.  128,  and  the  case  there 
dted. 
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SHREWSBURY  ASSIZES. 

BBFORE  MR*  BARON  TAUGHAN. 


March  ^4tk.    DoE  on  the  demise  of  Oldnall  and  Wife  r.  Deakik 

and  WooLEY. 

h  wm  of  bnd.    Ejectment  by  tbe  lessor  of  the  plaintiff,  Mrs.  Old- 

extemted  more  '' 

than  tUrty  yean  nail,  to  recover  certain  estates  in  tbe  county  of  Salop,  as 
diue  ill  evidence  Aedeviseeof  Frances  Wooley.  The  estates  had  never  been 
tf!?!XSw?  ^"  *^®  actual  possession  of  Frances  Wooley,  but  she  was 
witncn,  ai-  alleged  to  hoTe  been  entided  to  them  as  the  heir  of  Thomas 
latorhat  died  Wooley  of  Wood-ball,  Esq.,  who,  by  his  will,  which  bore 
7(^°indUbe  ^^^  ^  ^^^  7^^  1"^^'  densed  these  estates  to  his  widow 
proved  that  one  (q^  \\f^^  gnd,  after  her  decease,  to  his  own  right  heir. 

of  the  rabscnb- 

log  wttneMcs  is    Thomas  Wooley,  of  Wood-hail,  Esq.  died  in  the  year 

A.  daiined  in  1800,  and  the  possession  went  according  to  the  will,  as  his 

h^Maw*of     ^^^^^  enjoyed  the  estates  to  the  time  of  her  death,  in  the 

B.    A.  traced      year  182*. 
Ml  pedigree 
through  the 
youngest  son  of 
a  common  an- 


The  counsel  for  the  lessor  of  tbe  plaintiff  wished  to  give 
cestor,  ^Jj' *n  this  will  in  evidence;  however,  it  appeared,  that,  though 
had  fimr  elder  the  wili  by  its  date  was  more  than  thirty  years  old,  yet 
soendants  (if  thirty  years  had  not  elapsed  since  the  death  of  the  testa- 
hl^^I^'blKte^^^  tor;  and  it  also  appeared  that  one  of  the  subscribmg  wit- 
title  than  B.:—  nesscs  was  alive,  but  not  in  Court. 

Held,  that  tbe 
length  of  time 

ground  to  ^e^  CampbeU,SoT  the  defendant. — ^This  will  cannot  be  read 
d""ths^^dthat  ^^'^^^^  Calling  the  subscribing  witness.  A  deed  operates 
the  Court  would  in  prtBsetUt;  and  though  to  a  deed  no  witness  is  required 
aU  died  without  by  law;  yet,  if  there  be  one,  that  witness  must  be  calkdi 


there  wMwrne  ^^  '*  ^®  within  thirty  years  of  the  date  of  the  deed.  Now, 
eYidence  to  in-    to  a  wUl  of  lands,  three  witnesses  are  required  by  law,  and 

duce  a  presump* 

tion  that  they,  a  will  does  not  operate  till  the  death  of  the  party.  I 
mangled  and  left  therefore  Submit,  that  if  either  of  the  witnesses  is  in  b^ 
^"^*  ing,  that  witness  must  be  called,  more  especially  if  the  will 

has  not  been  in  operation  for  thirty  years. 
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Vauohan,  B. — I  shall  admit  this  will  in  evidence  with- 
out the  snbscribmg  witness  being  called.  The  rale  of 
thirty  years  is  founded  on  the  presumpfion  that  the  wit- 
nesses are  dead ;  and«  therefore,  as  this  will  was  executed 
more  than  thirty  years  ago,  I  shall  admit  it. 

The  wiU  was  read  (a). 

To  shew  the  title  of  Frances  Wooley,  as  the  heir-at-law 
of  Thomas  Wooley  of  Wood-hall  (the  person  last  seised  in 
fee),  it  was  opened  that  Thomas  Wooley  of  Wood-hall  was 
the  grandson  of  William,  the  eldest  son  of  Thomas  Wooley 
Senr.;  and  that  Frances  Wooley,  under  whom  the  lessors 
of  the  plaintiff  claimed,  was  the  grand-daughter  of  Ed- 
ward, the  youngest  son  of  the  same  Thomas  Wooley  Senr. 
To  prove  that  Edward  was  the  sixth  son  of  Thomas  Wooley, 
the  marriage  settlement  of  William  Wooley,  the  eldest 
BOH  of  Thomas,  was  put  in.  This  marriage  settlement 
was  dated  in  the  year  1689,  and  it  appeared  therefrom  that 
Thomas  Wooley  Senr.  had  six  sons,  of  whom  Edward  was 
the  youngest.  There  was  other  very  distinct  evidence  of 
the  relationship  in  which  Frances  Wooley  stood  to  Thomas 
Wooley  of  Wood-hall  (the  person  last  seised),  but  there 
was  no  evidence  whether  the  other  four  of  the  six  sons  of 
Thomas  Wooley  Senr.  had  died  with  or  without  issue.  How- 
erer,  to  raise  a  presumption  that  they  had  died  without  is- 
sue, thewillof  William  Wooley,  the  eldest  son  of  Thomas, 
(whose  marriage-settlement  was  put  in  as  above  stated), 
was  read,  and  also  the  will  of  George  Wooley,  another 
member  of  the  family,  neither  of  which  mentioned  or  al- 
luded to  either  of  those  sons  of  Thomas  Wooley  Senr., 
or  to  any  descendant  of  either  of  them. 

CampbeUt  for  the  defendants,  contended,  that  the  lessors 
of  the  plaintiff  were  not  only  bound  to  shew  that  Frances 

(a)  On  tins  point,  see  the  case  ante.  Vol.  2,  p.  441,  and  the  cases 
of  Doe  dem.  IJo^  ▼.  Fminghamy     collected  in  the  note,  lb.  442. 
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Wooley  was  descended  from  Edward  Wooley ,  the  sixth  son 
of  the  common  ancestor;  but  must  also  proye,  that  all  the 
elder  branches  of  the  famOy  were  extinct. 

VauohaNi  B.— I  think  that  that  is  what  I  must  leave 
to  the  Jury.  It  will  be  for  them  to  say,  whether,  from  the 
evidence  given  in  this  case,  they  have  fair  reason  to  sup- 
pose that  the  descendants  of  these  sons  of  Thomas  Wooley 
Senr.  (if  they  ever  had  any)  are  aU  extinct  These  sons  are 
never  heard  of  anjrwhere,  since  the  date  of  the  marriage- 
settlement.  The  wills  neither  mention  nor  allude  to  them, 
nor  to  any  of  their  descendants ;  and  no  evidence  is  adduced 
by  the  defendants  to  give  the  Jury  the  slightest  idea  of 
their  existence  (a). 

Verdict  for  the  plaintiff. 


(a)  A8  to  the  time  when  the 
death  of  a  party  shall  be  presum- 
ed. Lord  EUenboroughy  in  the 
-  case  of  Doe  dem.  George  ▼.  Jes- 
ion,  6  East,  85,  says :  *'  As  to 
the  period  when  a  party  might  be 
supposed  to  ha?e  died,  accord- 
ing to  the  statute  19  Car.  2,  c.  6, 
with  respect  to  leases  dependant 
on  lives,  and  also  according  to  the 
statute  of  bigamy,  1  Jac.  1,  c.  11, 
the  presumption  of  the  duration 
of  life,  with  respect  to  persons  of 
whom  no  account  can  be  given, 
ends  at  the  expiration  of  seven 
years  from  the  time  when  they 
were  last  known  to  be  living. 
Therefore,  in  the  absence  of  all 
other  endence,  to  shew  that  he 
was  living  at  a  later  period,  there 
was  fair  ground  for  the  Jury  to 
presume  that  he  was  dead  at  the 
end  of  seven  years  from  the  time 
when  there  was  the  last  account  of 
him.''    The  statute  of  bigamy,  1 


Jac.  1,  c  1 1,  has  been  repealed  by 
the  statute  9  Geo.  4,  c.  31 ;  how- 
ever, by  the  latter  statute,  sect. 
22,  no  person  u  pumsbable  for 
bigamy,  ''  whose  husband  or  ivife 
shall  have  been  continually  absent 
from  such  person  for  the  space  of 
seven  years  then  last  past,  and 
shall  not  have  been  known  by  such 
person  to  be  living  within  that 
time."  This  statute,  therefore, 
puts  the  presumption  of  the  death 
on  the  fact,  that  the  party  has  not 
been  heard  of  for  seven  years. 

With  respect  to  the  party  bavin* 
died  without  issue :  in  the  case  of 
Doe  dem.  Banning  v.  Griffm,  15 
East,  293,  one  of  the  family  proved, 
that,  many  years  before,  a  younger 
brother  of  the  person  last  seised 
had  gone  abroad,  and  that  the  re- 
pute of  the  family  was,  that  he 
had  died  there;  and  that  the  wit- 
ness had  never  heard  in  the  family 
of  his  having  been  married;  and 
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Taunian,  Russell,  Serjt.,  and  Cuncood,  for  the  lessors         1828. 
of  the  plaintiff.  jy^^ 

Campbell,  Richards,  and  Whaieley,  for  the  defendants.       Oldnali. 

9. 

[Attomies — Hyde,  and  Cree.]  Dbakin. 


In  the  ensuing  Term,  Campbell  applied  to  the  Court 
of  King's  Bench  for  a  new  trial,  on  ^o  grounds : — First, 
that  the  will  of  Thomas  Wooley  of  Wood-hall  ought  not 
to  have  been  received  in  evidence  without  its  being  proved 
by  the  subscribing  witness,  as  it  came  into  operation  with- 
in thirty  years,  though  dated  more  than  thirty  years  ago ; 
and  secondly,  that  it  was  incumbent  on  the  lessors  of  the 
plaintiff  to  prove  the  extinction  of  all  the  elder  sons  of 
Thomas  Wooley  Senr.,  and  of  all  their  descendants;  as, 
without  that  proof,  Frances  Wooley  was  not  the  heir-at- 
law  of  Thomas  Wooley  of  Wood-hall :  he  admitted  that  the 
deaths  of  the  sons  might  be  inferred  from  the  length  of  time 
since  the  year  1689 ;  but  he  contended  that  it  must  also 
be  shewn  that  they  died  without  i3sue. 

Lord  Tenterden,  C.  J. — I  think  that  there  is  no  weight 
in  either  of  these  objections.  The  presumption,  that, 
after  the  lapse  of  thirty  years,  the  subscribing  witnesses 
may  be  dead,  equally  applies  to  the  time  of  the  execution 


this  was  held  to  be  prim&facU  evi- 
dence that  the  party  was  dead 
without  lawful  issue,  to  entitle 
the  next  dumant  by  descent  to 
recover  in  ejectment.  However, 
in  the  case  of  RicAardt  v.  lUchardt 
(cited.  Id.  294),  the  lessor  of  the 
pluntiff  shewed  the  death  of  his 
elder  brothers,  but  not  that  they 
died  without  issue,  and  no  nega- 
tive evidence  of  their  marriage  was 
given ;  and  there  the  Court  held, 
VOL.  III.  ' 


that  it  must  be  proved  that  they 
died  mthout  issue,  and  that  "  the 
pluntiff  must  remove  every  poui- 
hiUty  of  title  in  another  person 
before  he  can  recover,  no  pre- 
sumption being  to  be  admitted 
against  the  person  in  possession.'' 
This  case  is  cited  from  Ford's 
MSS.,  but  it  is  material  to  con- 
sider  whether  it  is  not  overruled 
by  the  principal  case. 

E  E 
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of  a  will,  fuid  to  the  execution  of  a  deed.  After  thirty 
years  from  the  execution  of  either,  the  parties  may  very 
fairly  presume  that  the  witnesses  are  dead »  and  save  them- 
selves the  trouble  of  looking  after  them.  With  respect  to 
the  other  point,  the  only  evidence  before  us  is,  that  the 
parties  who  would  have  had  a  better  title  than  Frances 
Wooley  were  in  existence  in  the  year  1689.  Now  I  think 
the  Jury  might  certainly  presume  that  those  ^parties  were 
all  dead  before  this  ejectment  was  brought;  but  then  we 
are  asked  to  presume  that  some  of  them  married  and  left 
issue.  That  is  calling  on  tis  tq  presume  an  affirmative 
fact,  of  which  we  have  no  evidence,  and  which  there  is 
nothing  to  lead  us  to  presume. 
* 

Batley,  J. — ^We  must  presume  that  things  remain  in 
the  same  state  in  which  they  are  proved  to  be ;  unless  there 
is  something  to  shew  that  the  state  of  things  has  been  al- 
tered. It  is  shewn,  that  these  sons  of  Thomas  Wooley 
were  alive  at  the  time  of  the  execution  of  the  marriage- 
settlement;  and  if  they  were  alive  now,  it  is  quite  clear 
that  they  must  be  each  of  them  nearly  a  hundred  and  fifty 
years  old.  I  think,  therefore,  that  the  Jury  might  very 
properly  presume  that  they  were  dead ;  and  if  so,  we  have 
nothing  to  lead  us  to  suppose  that  they  ever  either  marri- 
ed or  had  issue,  and  in  the  absence  of  all  evidence  we 
cannot  presume  it. 

LiTTLEDALE,  J.  coucurred. 

Rule  refused  (a)* 

(d)  HaviDg  been  imavoidably     die  kindnais  of  one  of  the  coooiei 
abaeot  at  the  time  when  this  mo-     in  the  case  for  this  report  of  it 
tion  was  made,  we  are  indebted  to 
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BEFORE   MR.  JUSTICE  FARK. 


Cash  r.  Giles.  March  24M. 

Assumpsit,   to  recover  the  price  of  a   threshing-  if  one  order  a 
machine.     It  appeared,  that  the  defendant  bought  the  e.^.  a  threshing- 
threshing-machine  of  the  plwntiff,  in  the  year  1822;  and  "Sen"enTto''^' 
the  defendant  called  several  witnesses,  who  proved  that  Wm.  tomi  outto 

'       Iw  unSt  for  UBCf 

the  machine  was  of  no  value,  because  it  did  not  thresh  the  he  sHbuki  eUher 
com  out  properly,  but,  on  the  contrary,  left  about  one-  Suiteiy, ^reuT 
third  of  it  in  the  straw.    The  defendant  had  nevei?  re-  «*^  imme^tte 

notice  to  the 

turned  the  machine,  though  his  witnesses  proved  that  he  vendor  to  fetch 
had  only  used  it  twice.  keep  h'a^iong* 

time  without 
doing  either,  he 

Park,  J. — If  the  defendant  meant  to  insist  that  this  ^i  be  taken  to 

...  ,  •  ,  1        •     1  1  ''•^  waived  afl 

threshuig-machme  was  not  a  good  one,  and  suitable  to  ob|ectione  to  iu 
its  intended  purpose,  it  was  his  duty  either  to  have  im-  8****"**^ 
mediately  returned  it,  or  to  have  given  immediate  notice  to 
the  plaintiff  lp  fetch  it  away,  as  it  was  of  no  use;  now,  in- 
stead of  that,  he  keeps  it  for  several  years.  I  am  clearly 
of  opinion,  that.  Its  he  has  done  so,  he  has  waived  all 
objectioiis  to  its  goodness,  and  is  bound  to  pay  for  it. 

Verdict  for  the  plaintiff.     Damages — S5l. 

Ottrwpod,  and  Cdrringion,  for  the  plaintiff. 
CampbeU,  and  Whaieley^  for  the  defendant. 
[Attomies— TToot;,  and  CoUiru,\ 

See  the  cases  of  MUner  v.  Tucker^  ante.  Vol.  1,  p.  16,  and  Perdval  v. 
B^ofte,  «•/#,  VoL  2,  ik514. 
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BEFORE  BCR.  JUSTICE  PARK. 


April  drd>  BaRTLETT  r.  LeIOHTON. 

An  affidavit  to  JLIEBT.     When  the  case  was  called  on,  and  beforc 

^^darn^  ^^  ^^U  '^^^^  sworn,  the  defendant's  counsel  put  in  a 

S^aISS  **  P'®*  ^^  release  puis  darrein  continuance.     The  aflSdayit 

Bwom  at  the  to  verify  it  was  sworn  at  Gloucester  on  the  2nd  of  April, 

the  commiMioo-  before  a  commissioner  for  taking  affidavits.     The  second 

Bbn  ^before  a*'  ^^  April  was  the  Commission  day  for  the  holding  of  the 

commiatiooer        aSsizCS* 
for  taking  aiB- 
dayits,  U  not 

bTfwoi't^  RusseU,  Serjt.,  for  the  plaintiff,  objected— That  the 
^^^efhlSr  affidavit  was  not  good,  unless  sworn  before  one  of  the 
*''^'  ^^^^  Judges  of  Assize, 

at  N.  P.  will  al-  ® 

low  it  to  be  re- 

iworn  bdbre  Busbtf,  cofUra,  Submitted— That  if  that  were  so,  perhaps 

his  Lordship  would  allow  it  to  be  re-sworn. 

Park,  J.  (having  conferred  with  Vaughan,  B.)— My 
learned  brother  and  myself  are  both  of  opinion,  that  the 
affidavit  should  have  been  sworn  before  one  of  the  Judges 
of  Assize,  as  the  commissions  of  the  Judges  supersede 
all  other  commissions  in  the  town  where  the  Assize  b 
held;  however,  we  think  we  ought  to  allow  the  affidavit 
to  be  re-sworn  before  me. 

Thbwas  accordingly  done. 

Russell^  Serjt.,  and  Shutif  for  the  plaintiff. 
Busby,  for  the  defendant. 

[Attornies — Mason,  and  Leighioru] 
See  the  case  of  Pascall  v.  Honley,  ante,  p.  d72> 
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R£x  V.  Hall.  AprU^tK 

Indictment  for  robbing  John  Green,  a  game-  a.  had  set  wires 
keeper  of  Lord  Ducie^  of  three  hare  wires  and  a  pheasant.  ^J!cll%\iU^^ 
It  appeared,  that  the  prisoner  had  set  three  wires  in  a  field  J^"fhem^'nd 
belonging  to  Lord  Ducie,  in  one  of  which  this  pheasant  took  the  game 
was  6aught;  and  that  Green,  the  game-keeper,  seeing  the  use  of  the 
this,  took  up  the  wires  and  pheasant,  and  put  them  into  „^jf.  A^a^mand- 
his  pocket;  and  it  further  appeared,  that  the  prisoner,  **  them  with 

-.         ,  .  f      .  ,  T»  menaces, andB. 

soon  after  this,  came  up  and  said:  ''Have  you  got  my  gave  them  up: 

wires?'*    The  gamekeeper  replied,  that  he  had,  and  a  that  iL^cted 

pheasant  that  was  caught  in  one  of  them.     The  prison-  23?tm*re*"*^ 

er  then  asked  the  gamekeeper  to  give  the  pheasant  and  that  the  game 

wires  up  to  him,  which  the  gamekeeper  refused;  where-  Us property:^ 

upon  the  prisoner  lifted  up  a  large  stick,  and  threatened  |^*^* "°  ^^' 
to  beat  the  gamekeeper's  brains  out  if  he  did  not  give  them 
up.     The  gamekeeper  fearing  violence  did  so. 

Maclean^  for  the  prosecution,  contended,  that,  by 
law,  the  prisoner  could  have  no  property  in  either  the 
wires  or  the  pheasant;  and,  as  the  gamekeeper  had  seized 
them  for  the  use  of  the  lord  of  the  manor,  under  the  sta- 
tute 5  Ann.  c.  14,  s.  4,  it  was  a  robbery  to  take  them  from 
him  by  violence. 

Vaughan,  B. — I  shall  leave  it  to  the  Jury  to  say  whe- 
ther the  prisoner  acted  on  an  impression  that  the  wires 
and  pheasant  were  his  property ;  for,  however  he  might  be 
liable  to  penalties  for  having  them  in  his  possession,  yet,  if 
the  Jury  think  that  he  took  them  under  a  band  fide  impres- 
sion that  he  was  only  getting  back  the  possession  of  his  own 
property,  there  is  no  animus  furandi,  and  I  am  of  opinion 

that  the  prosecution  must  fail. 

Verdict— Not  Guilty. 

Maclean^  for  the  prosecution. 

[AXiormes— Bloxsome  Sf  Co,] 
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BERKSHIRE  ASSIZES. 


BEFORE  MR.  BARON  VAUGHAN. 


Jidjf  14M.  Rex  f.  Henry  Hedges. 

iQ  an  indictment  InDICTMENT  on  the  stat.  8  &  9  W.  3,  c.  26,  8.  6(a), 
coun^rlyf  mo-    ^^^  feloniousIy  putting  off  and  paying  to  one  Abraham 

ney  at  a  lower 
rate  than  its  de- 
nomination imported,  it  was  alleged  that  the  prisoner  put  off  a  counterfeit  sovereign  and  three  coan- 
terfeit  shillings,  "  for  the  sum  of  five  shillings."    The  proof  was,  that  the  priaooer  said  he  woald 
let  the  witness  have  a  bad  sovereign  at  4«.,  and  three  bad  shillings  at  Is.;  and  the  witness  paid  lor 
them  with  two  good  half-crowns: — Held,  that  this  proof  supported  the  allegation. 


(a)  By  the  &tat.  8  &  9  W.  3,  c. 
269  8.  69  it  is  enacted,  that  if  any 
person  or  persons  shall  take,  re- 
ceive, pay,  or  put  off,  any  coun- 
terfeit milled  money,  or  any  mil- 
led money  wbaUoever  unlawful 
ly  diminished,  and  not  cut  in 
pieces,  at  or  for  a  lower  rate  or 
value  than  the  same  by  its  deno- 
mination doth  or  shall  import  or 
was  coined  or  counterfeited  for, 
that  tiien  all  and  every  such  per- 


son and  persons  shall  be  deemed 
and  adjudged  guilty  of  felony,  ad 
hang  thereof  convicted,  or  attamtid 
according  to  the  order  and  course  of 
the  lawt  of  this  realm,  shall  tufer 
death  as  in  cau  offelot^/' 

Under  the  above  enactment  tins 
is  not  a  capital  offence,  becauM 
the  benefit  of  clergy  is  not  talcea 
away,  which  was  essential  to  the 
making  an  offence  capital  in  all 
acts  passed  before  the  7  &  S.Geo. 
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Levi,  a  counterfeit  sovereign  and  three  counterfeit  shil- 
lings, at  a  lower  rate  and  value  than  their  denomination 
imported. 

The  indictment  charged  that  the  prisoner  put  off  the 
counterfeit  sovereign  and  three  counterfeit  shillings,  **  for 
the  sum  of  Jive  shillings"  The  witness,  Abraham  Levi, 
gave  the  following  evidence :  *^The  prisoner  said,  I  should 
have  a  cooter  (a  bad  sovereign)  at  4«.,  and  three  pegs  (bad 
shillings)  at  1^.,  and  on  his  giving  them  to  me  I  paid  for 
them  with  two  good  half-crowns." 
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Justice,  for  the  prisoner. — This  being  a  matter  of  con- 
tract it  must  be  proved  as  laid.  That  was  decided  in  the 
case  of  Rex  v.  Joyce  (A),  Carr.  Supp.  184.  Now,  in 
the  present  case,  it  is  charged  that  the.prisoner  put  off  the 
whole  of  the  bad  money  at  five  shillings,  and  the  proof  is 
that  the  witness  paid  4f.  for  the  bad  sovereign,  and  1^. 
for  the  bad  silver. 


4;  but  in  all  acts  passed  since  the 
commencement  of  the  session  of 
ParliAment  in  1827,  the  terms, 
"  suffer  death  as  a  felon,"  are  suf- 
ficient to  create  a  capital  offence. 

This  offence  under  the  stat.  8  & 
9  W.  3^  c.  26,  is  stated  as  a  felony 
not  capital  in  Arch.  G.  L.  328,  and 
in  1  Curw.  Hawk.  p.  44,  where 
the  offence  is  treated  of,  and  the 
clause  of  the  statute  set  out,  but 
the  words  printed  in  italics,  «»iy*<r, 
are  omitted. 

As  to  the  punishment  of  felo- 
oies  not  capital,  it  is  by  the  stat. 
7  &  8  Geo.  4,  c.  28,  s.  8,  enacted, 
that  every  person  convicted  of 
any  felony  for  which  no  punish- 
ment has  been  specially  provided, 
shall  be  liable  at  the  discretion  of 
the  Court  to  be  transported  for 


seven  years,  or  to  be  knprisoaed 
for  any  term  not  exceeding  two 
years;  and,  if  a  male,  to  be  once, 
twice,  or  thrice,  publicly  or  pri- 
vately whipped,  if  the  Court  9hall 
so  think  fit,  in  ad<£tton  to  such 
imprisonment.  And  by  sect.  9,  of 
the  same  stat  the  Court  may,  in 
its  discretion,  superadd  hard  la- 
bour or  solitary  confinement,  in 
all  cases  in  which  imprisonment 
may  be  awarded  under  this  act. 

(6)  In  that  case  it  was  charged, 
in  the  indictment,  that  five  coun- 
terfeit shillings  were  put  off  at 
two  shilOngs.  The  proof  was  that 
they  were  put  off  at  half  a  crown. 
Thompson,  C.  B.  and  Heath  J., 
held,  that,  as  this  was  a  contract, 
it  must  be  proved  as  laid,  and  di- 
rected an  acquittal,  MS.  (O.  B.) 
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Vaughan,  B. — This  is  all  one  contract  and  one  trans- 
action. The  whole  of  the  bad  money  was  put  off  at  5^., 
and  we  s€»  that  it  is  paid  for  with  two  good  half-crowns. 
If  the  bad  money  had  been  put  off  at  a  different  sum  from 
that  which  is  charged,  the  case  you  have  cited  shews  that 
that  would  be  a  fatal  objection.  But  here  you  have  one 
contract  consisting  of  two  items. 

Verdict— Guilty. 

Jervis,  and  Shepherd^  for  the  prosecution. 

Justice,  for  the  prisoner. 

[Attomicfi — Powelly  add  — — .] 


JidyiStk,  Rex  v.  John  Smith. 

ifjtwowib^f  Indictment  under  the  stat.  43  Geo.  3,  c.  58,  (Lori 
preferred  for  the  Ellenborough's  act  (a),)  for  cutting  George  Taylor  with 
Seonccharring  I'^tcnt  to  murder  him.  There  was  another  indictment 
it  capitally,  the   against  the  prisoner,  charffine  this  same  offence  as  a  com- 

other  as  ^  mu-       ^  ^  '  ®     ® 

demeanor,  and     mon  assaultf 
both  be  found, 
the  Judge  will 

put  the  party  to       Vaugiian,  B. — I  much  disapprove  of  the  practice  of 

which  he  will  go  presenting  two  different  indictments  for  the  same  offence. 

Taiqu'lttal^'on'  ^hc  party  should  consider  his  case,  and  know  what  he 

the  other.  ought  to  iudict  for,  and  not  prefer  two  bills  at  once,  and 

take  the  chance  of  getting  a  conviction  upon  one  of  them. 

I  shall  hold  him  to  elect  which  he  will  go  upon,  and  I 

shall  direct  an  acquittal  upon  the  other. 

The  prosecutor  elected  to  go  upon  the  indictment  for 
the  capital  offence,  and  an  acquittal  was  therefore  talcen 
on  the  bill  for  the  misdemeanor.     The  trial  proceeded  on 

(a)  This  act  is  repealed  by  the  11  and  12  of  the  stat.  9  Geo.  4, 

Stat.  9  Geo.  4,  c  31,  but  its  pro-  c.  31,  with  the  addition  of  the 

'  visions,  as  to  this  offence,  are  in  word  wound  to  the  words  ftab  or 

substance  re-enacted  in  sections  cut. 
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the  capital  charge^  and  the  prisoner  was  acquitted  of  that 
charge  upon  the  merits. 

Bigbtff  for  the  prosecution. 

[Attorney— Ro6«r*i.] 
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^  Rrx  V,  Flowbr. 

INDICTMENT  for  larceny  in  stealing  two  pigs,  with  a  second  count 
charging  the  prisoner  with  a  substantive  felony  in  receiving  the  pigs, 
knoiring  them  to  be  stolen. 

C.  PAitftjw »  for  tiie  prisoner,  submitted^  that  as  these  were  distinct 
felonies,  the  prosecutor  ought  to  elect  which  he  would  go  upon. 

Vaughan,  B. — I  think  the  prosecutor  must  elect  which  of  these 
counts  he  will  go  upon,  and  abandon  the  other  (a), 

JuUke,  for  the  prosecution,  elected  to  go  upon  the  count  for  receiv- 


Aug.  laM. 


cooudntwo 
counti,  one 
chuging  the 
offence  as  a 
larceny,  the 
other  ai  a  re- 
ceiving, the 
Judge  wUl  put 
the  proMcutor 
to  elect  which 
he  will  go  upon. 


Juttice,  for  the  prosecution. 
C.Phillipi,  for  the  prisoner. 
[Attomiet—  — 


Verdict— Guilty. 


(a)  In  the  case  of  Young  v.  The 
Xwg,(inerror),3T.R.  106,  Buller, 
J.  says,  **  In  misdemeanors,  it  is  no 
objection  to  an  indictment  that  it 
contuns  several  charges.  The  case 
of  felonies  admits  of  a  different 
consideration.  Ifit  appear,  before 
the  defendant  has  pleaded,  or  the 
Jury  are  charged,  that  he  is  to  be 
tried  for  separate  offences,  it  has 
been  the  practice  of  the  Judges  to 
quash  the  indictment,  lest  it  should 
confound  the  prisoner  in  his  de- 
fence, or  prejudice  him  in  his 
challenge  of  the  Jury;  but  these 
are  only  matters  of  prudence  and 
discretion.  If  the  Judge  who  tries 
the  prisoner  does  not  discover  it 


-,  and  • 


-.] 


in  time,  I  think  he  may  put  the 
prosecutor  to  make  his  election 
un  which  charge  he  will  proceed. 
But  if  the  case  has  gone  to  the 
length  of  a  verdict,  it  is  no  objec- 
tion in  arrest  of  judgment'*  In 
the  case  of  Rex  ▼.  Dunn,  Carr. 
Supp.  82,  it  was  held  by  the  twelve 
Judges,  that  in  cases  where  it  is 
probable  that  all  the  goods  alleged 
to  have  been  stolen  were  not  stol- 
en  at  one  time,  but  still  it  be  pot- 
sible  that  they  might  be  so,  the 
Judge  at  the  trial  should  not  put 
the  prosecutor  to  elect  to  go  upon 
the  stealing  of  some  particular  ar- 
ticle or  articles. 
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My  \bth. 

An  inquiBidon 
for  murder, 
charging  that 
the  prisoner 
upon  a  new-born 
female  child  did 
makeanasMult, 
and  the  said 
new-bom  child, 
with  *<  both 
her  hands,  in  a 
certain  piece  of 
flannel,  of  no  va- 
lue, then  and 
there  fclonioos- 
ly,  wilfully,  and 
of  her  malice 
aforethought, 
did  wrap  up  and 
fold,  by  means 
of  which  said 
wrapping  up 
and  folding  the 
said  new -bom 
female  child  in 
the  piece  of  flan ' 
nel  aforesaid, 
she  the  said 
new-born  fe- 
male child  was 
then  and  there 
sufibcated  and 
smothered,  of 
which  said  suf- 
focation," &c 
she  instantly 
died ;  is  good, 
although  ^he  in- 
quisition does 
not  go  on  to  al- 
lege that  the 
flannel  was  fold- 
ed over  the 
child's  mouth, 
or  inclosed  the 
head,  or  the  like. 

It  is  no  ob- 
jection to  the 
laying  of  the 
time  in  a  coro- 
ner's inquisi- 
tion, that  the 
offence  b  stated 
to  have  been 
committed  on 
the"26<Aiay 
Jtme,"  omitting 
the  word  "  of." 


Rex  r.  Maria  Huggins.  ♦ 

Inquisition  for  the  wilfuI  murder  of  a  female  bastard 
child.  The  inquisition  charged,  that,  on  the  **  ^6th  day 
June/*  &c.,  the  prisoner  on  the  said  child  ''  did  make  an 
assault;  and  that  the  said  M.  H.  her  the  said  new-bom 
child,  with  both  her  hands,  in  a  certain  piece  of  flannel, 
of  no  value,  then  and  there  feloniously,  wilfully,  and  of 
her  malice  aforethought,  did  wrap  up  and  fold,  by  means 
of  which  said  wrapping  up  and  folding  the  said  new-bom 
female  bastard  child  in  the  piece  of  flannel  aforeaaid,  she 
the  said  new-bom  female  child  was  then  and  there  suffo- 
cated and  smothered ;  of  which  said  suffocation  and  smo- 
thering she  the  said  new-born  female  child  then  and  there 
instantly  died ;  and  so  the  jurors  aforesaid,"  &c. 

Carrington,  for  the  prisoner.— I  submit  that  this  inqui- 
sition must  be  quashed,  on  three  grounds :  Firsts  because  the 
timejs  imperfectly  laid,  it  being  stated  as  the  "  26th  day 
June,"  instead  of  the  **  26th  day  q/'June."  Secondly^  because 
the  offence  itself  is  not  sufficiently  charged,  as  the  indict- 
ment does  not  impute  to  the  prisoner  that  she  did  any 
thing  sufficient  to  cause  death.  In  every  indictment  for 
murder,  the  sise  and  situation  of  the  wound  are  to  be 
stated,  to  shew  that  the  injury  was  of  such  a  nature  as  to 
be  the  cause  of  the  death,  unless  where  a  limb  has  been 
cut  off,  which  is  considered  to  be  of  itself  sufficient  to  cause 
death.  Now  here,  the  whole  that  is  charged  against 
the  prisoner  is,  that  she  wrapped  the  child  in  flannel, 
which  is  not  only  a  harmless,  but  almost  a  necessary  act 
for  its  preservation;  and  the  allegation  is  defective  in  not 
going  on  to  charge  that  she  wrapped  the  flannel  tightly 
over  the  child's  mouth,  or  inclosed  its  head  in  it,  or  the* 
like.  Thirdly,  one  of  the  names  signed  to  the  inquisition 
differs  from  the  name  of  any  of  the  jurors  stated  in  the 
caption. 
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Vauguan,  B.— I  think  there  is  nothing  in  the  first 
objection  as  to  the  laying  of  the  time.  I  cannot  read 
''  the  £6th  day  7une"  to  mean  any  thing  but  the  ^th 
day  of  June  (a).  As  to  the  manner  of  charging  the 
offence,  I  also  am  of  opinion  that  that  is  sufficient. 
When  it  ia  charged  that  the  prisoner  *'  feloniously,  wil- 
fully, and  of  her  malice  aforethought,'*  did  wrap  up  and 
fold  the  child  in  flannel,  whereby  the  child  was  suffocated, 
I  must  understand  that  to  mean  a  wilful  suffocation  by 
those  means,  which  is  exactly  what  is  intended  to  be 
charged  on  this  inquisition.  With  respect  to  the  third 
objection,  I  am  clearly  of  opinion  that  that  is  fatal;  and  on 
that  ground  I  shall  quash  the  inquisition. 

.    Inquisition  quashed. 
Justice,  for  the  prosecution. 

Carrington,  for  the  prisoner. 

[Attornies — Siade,  and  Frankuyn.'] 

(a)  In  the  case  of  Rex  v.  Scott,  year  of  the  reign  of  King  George 

Raas.&Ry.  C.  C.  R.  415,  where  the  FourUi;*'   it  was  held,  that 

ui  indictment  for  an  offence  al-  the  words  ''  the  fourth  year  of" 

leged  to  be  committed  1  Geo.  4,  might  be  rejected  as  surpliisoge. 

coDclnded  against  the  peace  of  These  cases  are,  however,  of  less  ' 

the  late  king,  the  word  *  late'  was  importance,  as,  by  the  stat.  7  Geo. 

rejected  as  surplusage.    So  in  the  4,  c.  64,  s.  20,  objections  as  to  the 

cue  of  Rex  v.  Gill,  Id.  431,  where,  laying  of  the  time  of  the  offence 

ia  a   case  tried    on    the  Sum-  in  indictments  can  only  be  taken 

mer  Circuit,  1  Geo.  4,  the   in-  advantage  of  by  demurrer.    But 

^ment  charged,  that  the  pri-  thht  statute  does  not  apply  to  co* 

soner  committed  the  offence  on  roners'  inquisitions, 
the  20th  of  July,  "  in  the  fourth 
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An  indictment 
for  manslangli- 
ter  described 
tlie  deceased, 
who  was  a  Peer 
of  Ireland,  as 
«  H.  S.,  Baron 
M.ofC,  in  the 
county  of  R.,  In 
tliat  part  of  the 
United  King- 
dom called  Ire- 
land."   It  was 
proved  that  H. 
was  his  christian 
name,  S.  his  fa- 
mily surname, 
and  Baron  M. 
&c.,  his  title :— 
Held,  no  Tari- 
ance,  and  that 
the  Court  was 
not  bound  to 
construe  H.  S. 
to  he  one  chris- 
tian name. 


Rex  v.  Brinklett  and  Others. 

Manslaughter.— The  indictment  described  the 
deceased  as  "  Henry  Sandford,  Baron  Mount  Sandford^ 
of  Castlereaj  in  the  county  of  Roscommon,  in  that  part  of 
the  United  Kingdom  called  Ireland." 

Mr.  Gascoigne,  who  was  called  to  prove  the  name  of 
the  deceased^  said,  that  Lord  Mount  Sandford*a  christian 
name  was  Henry;  that  his  family  surname  was  Sandford; 
and  his  title  Baron  Mount  Sandford. 

Cunvood,  and  Shepherd^  for  the  prisoners. — Upon  the  iace 
of  this  indictment,  the  name  Henry  Sandford  must  be  taken 
to  be  one  Christian  name ;  because,  since  the  union  with  Ire- 
land, Peers  of  Ireland  are  Peers  of  the  United  Kingdom, 
except  for  the  purposes  of  sitting  in  Parliament  and  vot- 
ing. A  peer  has  no  surname,  that  being  merged  in  his 
title;  and  therefore  Henry  Sandford  must  be  taken  to  be 
laid  as  one  christian  name,  which  is  not  proved. 


Talfaurdf  and  Seeker,  conira. — The  name  of  the  de- 
ceased must  be  inserted  correctly  in  an  indictment  for  mur- 
der or  manslaughter,  to  shew  with  certainty  what  person 
was  killed.  Now  here  the  deceased  is  described  with  the 
greatest  particularity.  Again,  this  indictment  has  nothing 
vicious  on  the  face  of  it,  non  constat  that  what  is  stated 
there  is  not  the  right  name  of  the  deceased.  It  therefore 
becomes  a  mere  question  of  variance;  and  with  respect  to 
that,  Mr.  Gascoigne  proves,  that  the  christian  name  and 
title  of  the  deceased  are  correctly  stated,  and  that  the  fa- 
mily surname  is  also  correctly  stated,  although  its  intro- 
duction may  be  superfluous.  But  still,  if  it  is  proved  that 
every  thing  is  stated  correctly,  the  mere  superfluous  intro- 
duction of  the  peer*s  surname  will  not  vitiate  the  indict- 
ment. 
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Vaughan,  B. — There  is  no  error  on  the  face  of  the  in- 
dictment^  and  the  whole  question  is,  whether  the  evidence 
of  Mr.  Gascoigne  proves  that  there  is  a  variance.  Now,  I 
think  it  does  not;  we  must  take  what  he  says  all  together. 
However,  if,  on  consideration^  I  should  think  the  objection 
valid,  I  will  reserve  the  point 

Verdict — Guilty. 

Talfourdf  and  Seeker ^  for  the  prosecution. 
Cunvoodf  and  Shepherd,  for  the  prisoners. 
[Attormes^  Votokt,  Junr.,  and  Watmore.'] 
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In  the  course  of  the  Circuit,  the  Learned  Baron  stated 
that  he  had  re-considered  the  case,  and  was  clearly  of  opin- 
ion that  there  was  no  variance,  and  therefore  he  should 
not  reserve  the  point. 


In  the  commission  for  the  trial 
of  Lord  Byron,  for  the  murder  of 
Mr.  Ghaworth,  in  1/66,  his  Lord- 
ilup  was  stiled  WUliam  Byron, 
Baron  Byron  of  Rochdale,  and 
was  so  described  in  the  indict* 
uent  His  Lordship  was  an  £n.ic- 
lish  peer,  the  creation  of  his  title 
being  in  the  year  1643.  However, 
it  can  hardly  be  supposed,  that 
his  Lordship*B  christian  name  was 
WUliamByronf  because  all  through 
the  trial  he  was  addressed  by  the 
Lord  High  Steward,  as  WUUam 


Lord  Byron,  and  so  stiled  in  all 
the  proclamations  &c.,  during  the 
trial;  and  at  the  conclusion  of  it, 
the  question  put  was,  '*  what  says 
your  Lordship  ?  Is  WUliam  Lord 
Byron,  guilty,*'  &c.  19  State  Tr. 
1177. 

Lord  Ferrers  was  indicted  (Id. 
85)  as  Lawrence  Earl  Ferrers, 
Vicount  Tamwortli;  and  there  can 
be  no  doubt  tliat  the  uiual  way  of 
describing  a  peer  is  by  his  chris- 
tian name  and  Ms  title,  omitting 
his  family  surname. 


CASES  ON  THE 
OXFORD  ASSIZES. 

BEFORE  MR.  JUSTICE  GASELEE. 


Julyisth,  ^E^  ^'  CoMPTON  and  Others. 

On  an  indict-      BURGLARY.     The  indictment  charged  the  prisoners 
ment  for  bur-      ^j^  breaking  into  the  house  in  the  night  time,  and  steal- 

giary,  by  break-  «  ©  * 

ing  into  a  house  ing  goods  to  more  than  the  value  of  20L 

in  the  night- 
time, and  steal- 

!>75?or  ra^r      Gaselee,  J.— Upon  this  indictment,  if  the  Jury  are  sa- 
the  prisoner       tisficd,  that  there  was  a  breaking  in  the  night  time  with 

may  be  convict-    ,  .  .  y  , 

ed  of  burglary,    mtcnt  to  Steal,  thcy  may  convict  these  prisoners  of  burg- 

brealting^mider  lary;  but  if  they  should  think  the  breaking  was  not  in 

Q^'^l  2/     ^^^  night  time,  but  that  there  was  a  breaking  and  goods 

B.  12,  or  of        stolen  of  any  value,  they  may  convict  the  prisoners  of  house 

dwelling  house    breaking,  under  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  12 ;  or  if 

of  5/.^  ^  ^^       ^hey  should  think  that  the  evidence  of  the  breaking  is  not 

sufficient,  they  may  still,  upon  this  indicttnenti  convict  the 

prisoners  of  stealing  in  a  dwelling-house,  to  the  vahie  of 

five  pounds. 

Verdict.— Guilty  of  burglary. 

Cunceod  for  the  prosecution. 

ChurcAiUf  and  Cooper,  for  the  respective  prisoners. 

[Attonues— £.  Jplin,  for  the  proaecutlon;  and  Cc^  and  Toam^  lor  the 
respective  p^jBonerf.] 
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Rex  r.  Mary  Hanks.  My  18M. 

Perjury,  in  swearing  falsely  before  Mr.  Crews  Dud-  a  cause  was  le- 
ley,  an  arbitrator,  appointed  under  i|n  order  of  Lord  Ten-  [urge's  order  to 
terden.     It  appeared,  that  an  action   depending  in   the  ^^^'\l^^^\^^ 
Court  of  King's  Bench  was  referred  by  an  order  of  Lord  directed  that  the 
Tenterden  to  Mr.  Crews  Dudley,  and  by  his  Lordship's  besworo  be^fore 
order  it  was  "  further  ordered,  that  the  respective  wit-  J,^^^*^;^*"'^' 
nesses  should  be  sworn  before  the  said  Chief  Justice,  or  sioner  duly  a«- 
some  other  Judge  of  his  Majesty's  Court  of  King's  Bench,  witness  was 
or  before  a  commissioner  duly  authoHzedr    Mr.  Dudley  "J°';;;i^*2l," 
was  a  commissioner  for  taking  affidavits  in  the  Court  of  forukingaffida- 

^  vits,  and  ex- 

King's  Bench;  and  he,  under  this  order,  swore  the  pre-  aminedmVdvoev 

sent  defendant  as  a  witness,  before  himself,  and  signed  a  tor:-H^dli^at 

j«ral,  stating,  that  she  had  been  so  sworn;  and  he  then  "J^r^^'s'not 

examined  her  f  iptf  voce.     On  this  evidence  the  perjury  was  indictable  for 
assigned. 

Talfourd,  for  the  defendant,  objected — That,  although 
Mr.  Dudley  was  a  commissioner  duly  authorized  by  his 
commission  to  take  affidavits,  yet  he  hs^d  no  authority  of 
any  kind  to  administer  an  oath  for  any  viva  voce  examina- 
tion ;  and  he  further  objected,  that  the  order  of  Lord  Ten- 
terden  conferred  no  new  power  of  swearing  witnesses,  but 
merely  allowed  the  witnesses  to  be  sworn  before  a  com- 
Qiissioner  duly  authorized,  which  meant^  authorized  by 
some  other  means. 

Gaseleb,  J. — By  the  statute  29  Car.  2,  c.  5,  the  Courts 
are  empowered  to  appoint  commissioners  for  taking  affi- 
davits ;  and  if  this  order  had  empowered  a  commissioner 
for  taking  affidavits  to  administer  this  oath,  I  would  have 
reserved  the  point,  because,  whether  the  Court  of  King's 
Bench  has  any  power  to  authorize  their  commissioners  to 
take  any  thing  but  affidavits,  is  a  question  that  I  should 
have  left  them  to  decide.     However,  on  this  order,  that 
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question  does  not  arise^  for  the  order  only  allows  the  wit- 
nesses to  be  sworn  before  a  commissioner  duly  authorized; 
now^  as  Mr.  Dudley  was  never  authorized  to  administer  an 
oath  for  a  vivd  voce  examination^  I  am  of  opinion  that  the 
defendant  must  be  acquitted. 

Verdict— Not  Guilty. 

Cunoood,  for  the  prosecution. 
Talfourd,  for  the  defendant. 

[Attomies— Price,  and  H.  Taunton.'] 


By  the  statute  29  Car.  2,  c.  5, 
it  is  enacted,  that  the  Lord  Chief 
Justice  and  Judges  of  the  Court 
of  King's  Bench  (and  also  the 
Judges  of  the  other  Courts  respec- 
tively), shall  and  may,  by  one  or 
more  commission  or  commissions, 
under  the  seals  of  these  Courts, 
empower  persons  in  the  several 
shires  of  England,  **  to  take  and 
receive  all  and  every  such  affidavit 
and  affidavits,  as  any  person  or 
persons  shall  be  willing  and  de- 
sirous to  make  before  any  of  the 


persons  so  empowered  in  or  ocm- 
ceming  any  cause,  matter,  or 
thing  depending,  or  hereafter  to 
be  depending,  or  anywise  concern- 
ing any  of  the  proceedings  to  be 
in  the  sdd  respective  Courts,  as 
Masters  of  Chancery  in  extraor- 
dinary do  use  to  do."  And  by  the 
latter  part  of  this  clause,  persons 
forswearing  themselves  in  such 
affidavit  or  affidavits,  are  made 
liable  to  the  same  penalties  as  if 
such  affidavit  or  affidavits  had  been 
made  and  taken  in  open  Court. 


WORCESTER  CITY  ASSIZES. 

BEFORE  MR.  JUSTICE  GASELEE. 


Jufy22nd.  Rex  v.  Spencer* 

Indictment         FaLSE   pretence.     The   indictment  stated,   that  the 

for  false  pre-  i .  -■     /w  i 

tences  in  pass-    prisoner  ''  did  oner  and  pay  a  certain  paper  writing,  partly 
bank  A«r  had     printed  and  partly  written,  purporting  to  be  the  promis- 

stopped  pay- 
ment as  a  good  note.    The  prisoner  knew  that  the  bank  had  stopped  payment ;  but  it  appeared  that 
two  only  of  the  partners  of  the  bank  had  become  bankrupt,  and  that  (he  third  had  not: — Held,  that 
the  prisoner  must  be  acquitted. 
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8017  note  of  Coleinany  Smith,  and  Morris,  for  the  payment 
of  I/.9  as  co-partners  and  bankers  trading  under  the  firm 
of  C,  S.  &  M.,  and  did  then  and  there  unlawfully  and 
fidsely  pretend  to  one  Peter  Pollard »  that  the  same  was  a 
good  and  available  note  of  the  said  C,  S.  &  M.,  where- 
asy  &c.  it  was  not,  at  the  time  it  was  so  offered,  a  good 
and  available  note,  as  he  the  said  F.  S.  well  knew/'  &c.  (a). 
It  was  proved,  that  the  prisoner  gave  the  note  to  the 
prosecutor  in  payment  for  meat;  and  another  witness 
proved,  that  he  had  told  the  prisoner  that  the  Leominster 
bank  (from  which  the  note  was  issued)  had  stopped  payment. 
It  was  also  shewn,  on  the  part  of  the  prosecution,  that  the 
banking-house  at  Leominster  was  shut  up,  and  that  Messrs. 
Coleman  &  Morris  had  become  bankrupts;  but  it  appear- 
ed, on  the  cross-examination,  that  Mr.  Smith,  the  third 
partner,  had  not  become  banl^rupt 

Busby 9  for  the  prisoner,  objected,  that,  as  one  of  the 
partners  had  not  become  bankrupt,  the  note  remained  an 
available  note  as  it  respected  him ;  and  turn  constcU,  that,  if 
presented  to  him,  it  would  not  have  been  paid. 

Gaselee,  J. — On  this  evidence  the  prisoner  must  be 
acquitted;  because,  as  it  appears  that  the  note  may  ulti- 
mately be  paid,  I  cannot  say  that  the  prisoner  was  guilty 
of  a  fraud  in  passing  it  away. 

Verdict— Not  Guilty  (6). 

Godsauj  for  the  prosecution. 
Busby,  for  the  prisoner. 

[Attomies — Wiliaity  and  5.  Godson,'] 

{a)ln  the  case  of  Rex  r,Freeth^  uttering  a  counterfeit  note  as  a 
Run.  &  R.  C.  C.  R.  127,  it  was  genuine  note,  is  tantamount  to  a 
beld,  that  the  acts  and  conduct  of  representation  that  it  was  so. 
a  party  may  be  sufficient  to  con-  (6)  For  this  report,  we  are  in- 
stitute a  false  pretence,  without  debted  to  the  kindness  of  one  of 
any  verbal  representations  of  a  the  counsel  in  the  case, 
fslse  nature ;  and  that  the  fiict  of 
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JulyZOth,  RkX  V.  EdWAUD  HoDOSOK. 

ij^  prisoner,  EMBEZZLEMENT.— The   indictment,   (which   was 

i^iiemen^*"'  fran»d  undcT  the  atat.  7  &  8  Geo.  4,  c.  29),  contained 

SrV^fi^^arti  counts  for  three  acts  of  embezzlement,  alleged  to  have 

of  embdiie-  been  committed  within  six  months, 

to  be  charged  The  prisoner  had  been  the  clerk  in  the  Miul  Coach  Of- 

ISlw^JpTyto'  *^®  at  Ncwcastle-nnder^Lyme;  and,  at  the  tfane  he  plead- 

the  prosecutor  ed  to  the  indictment,  an  affidavit  made  by  the  prisoner  was 

for  a  parucular  «.  » 

of  thechiigei;  put  in,  in  which,  after  stating  that  he  had  been  informed 
ftised,  the  Judge  ^l^^t  an  indictment  for  embezzlement  had  been  preferred 
rJpUteTb?''"'  against  him,  he  added,  that  he  was  wholly  unacquainted 
properaffidavits,  with  the  particular  acts  6f  embezzlement  intended  to  be 
for  luch  parti-  charged  against  him ;  and  also  that  he  was  advised,  and 
en,  in^dpoiN^'  eerily  believed,  that,  in  order  to  his  defence,  it  was  neces- 
pone  the  trial,  if  g^^y  ^^at  he  should  be  furnished  with  a  particular  of  the 

necetsary.  •'  ^  ^  *^ 

Such  partial-  Specific  charges  intended  to  be  brought  forward. 

lar  ought,  at 
least,  to  suta 

the  Ji^i"^  Curwood,  for  the  prisoner,  on  this  affidavit,  moved  for 

from  whom  the  an  Order,  directing  the  prosecutor  to  furnish  a  particular 

ed  to  have  heen  of  the  charges.    He  argued,  that,  as  the  indictment  gave 

''TtwMthedu-  the  prisoner  no  knowledge  of  the  time  at  which  theof- 

ty  of  a  cierii  to  fences  were  supposed  to  have  been  committed,  nor  of  the 

daily  at  N.,  to  amount  of  the  money,  nor  of  the  persons  from  whom  it 

mooiei  so  rc^  was  Said  to  have  been  received ;  it  was  wholly  impossible 

Md  to  wmuthi  *^*^  *®  prisoner  could  make  his  defence;  because,  as  a 

amount  weekly  coach-office  derk,  he  had  received  many  hundred  sums  of 

to  L.   His  en-  .  .  i 

tries  were  all  money  every  day.  He  relied  on  the  authorities  col- 
SSthe  te*"^'  Jected  in  Carr.  Supp.  (o). 

ceiptofall  the 
monies  s   hut  he 

did  not  remit  Vaugham,  B. — I  have  referred  to  those  passage  olm 

was  hb  duty :—  ^^^  wkich  yoii  rdy  upon;  and  I  think  that  the  authoritkt 
teKriMMoT*      ^^^  cited  are  very  much  to  the  purpose.     Have  you  ap- 
plied to  the  prosecutor  for  the  particular  you  want? 

;«)3dEdp.S2. 
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Cuneood. — Na,  my  Lord;  but  notice  has  been  given  of 
this  motion. 

VauohXn,  B. — I  thbk  you  ougbt  to  apply  to  the  other 
side  to  furnish  you  with  a  particular;  and  if  they  refuse  it, 
I  will  grant  an  order.  The  clause  of  the  stat.  7  &  8  Geo.  4, 
c  29,  respecting  the  framing  of  indictments  for  embezzle- 
ment, causes  the  grieatest  hardship  to  prisoners,  tt^hat  in- 
fonnation  does  the  indictment  convey  to  such  a  man  as 
diis?  As  a  clerk  in  a  coadi-office,  he  must  have  received 
money  from  many  hundred  persons.  I  should  therefore 
reeoflomend  the  prisoner's  attorney  to  apply  to  the  prosecu- 
tor for  a  particular;  and  i  think  that  the  prosecutor  Ought 
at  least  to  give  ther  names  of  the  persons  from  whomr  the 
soms  of  money  are  alleged  to  have  been  received;  and  if 
the  necessary  information  is  refused,  I  will,  on  an  affidavit 
of  that  fact,  grant  an  order,  and  put  off  the  trial. 

R,  V.BichardSy  for  the  prosecution. — The  prosecutor 
will  furnish  a  particular,  if  your  Lordship  thinks  he  ought. 

Vaughak,  B. — Without  laying  down  any  express  rule,  I 
certainly  do  say  that  the  prosecutor,  in  a  case  of  embez- 
zlement, ought,  in  justice  to  the  prisoner,  to  gite  him 
much  more  information  than  the  indictment  contains  (a). 

R.  V.  Richards^  t6t  the  prosecution,  dien  furnished  a 
particular;  with  which  Curwaodj  for  the  prisoner,  express- 
ed hioiself  qHHte  satisfied. 

The'  ftctar  of  the  cas6  were  as  follow: — The  prose- 
cutor, fifr.  Scott,  to  whom  the  prisoner  had  acted  as 
clerk,  was  one  of  the  proprietors  of  the  London  and  Li^ 

(a)  For  the  clause  of  the  stat.  7  which  the  application  for  a  parti- 

&  8  Geo.  A,  c.  29,  respecting  the  cular  was  founded,  see  Garr.  Supp. 

framiiig  of  indictments  for  em-  3d  Edit.  p.  319— 324. 
bezzlement,  and  the  authorities  on 

pp2 
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1828.  yerpod  Mail;  and  it  waa  the  duty  of  the  priaoner  to  le- 
jl^^  ^  ceive  money  for  passengers  and  paroek,  to  enter  the  smns  m 
V.  a  book,  and  to  remit  the  amount  weekly  to  LiverpooL    Id 

this  book  the  prisoner  had  made  the  foUowing  entries — 

£     t.  d. 

"13  June 16  6 

15  June 1    17  0 

20  June 2    18  0" 

as  of  sums  received  by  him ;  but  it  was  admitted  that  the 
prisoner  had  made  no  false  entry,  and  that  he  had  charg- 
ed himself  in  the  books  with  aO  monies  that  he  had  re- 
ceived; but  it  was  imputed  to  him,  that,  having  receiv- 
ed these  three  sums,  he  had  not  sent  them  to  Liverpool, 
as  he  ought  to  have  done. 

Vauouan,  B. — ^This  is  no  embezzlement:  it  is  only  a 
default  of  payment.  If  the  prisoner  regularly  admits  the 
receipt  of  the  money,  the  mere  fact  of  not  paying  it  over 
is  not  a  felony.     It  is  but  matter  of  account  (i). 

Verdict— Not  Guilty. 

R.  V.  Richards  for  the  prosecution. 
Cunooodf  for  the  prisoner. 

[Atlormei^lFitttM,  and  FlmLj 

(h)  In  the  case  of  Kejr  r.  fleM,  beaded  some  particular  note  or 

2  Ruas.  1242,  it  appeared  by  the  piece  of  money;  but  Garrow,  R, 

books  of  a  deriL  that  he  had  re-  beld.  that  this  was  not  enMgh, 

ceived  much  more  than  he  had  ^nd  that  it  was  necessary  to  prore 

paid  away;  and  from  tUs  the  pro-  that  some  distinct  act  of  embea- 

secators  (lus  masters)  wished  it  to  sleme&t  had  beca  committed, 
be  inferred  that  he  must  hayecm- 


OXFORD  CIRCUIT,  9  GEO,  IV. 
GLOUCESTER  ASSIZES, 

BEFORE  HR.  BARON  YAUGHAN. 


Rex  r.  Daniel  Cordy  and  Another,  Aug,  istk. 

Indictment,  for  cutting,  under  the  statute  9  Geo.  4,  Practice.^ 
c.  81.     The  Jirst  count  laid  the  oflTence  to  be  with  intent  tio^biewhSer 
to  nuum;  the  second,  with  intent  to  disfigure  and  disable;  <^  ptrticuUr 
the  Mjr</^  with  intent  to  do  some  grievous  bodily  harm;  dictmeot  for  fe-' 
and  the  fourth  and  ^/ih  counts,  with  intent  to  prevent  a  LTd'orSemuiL. 
lawful  apprehension.  ^p°<^  *n  objec- 

■^  tidn  that  would 

be  aided  by  ver- 

Before  plea  pleaded,  Carringion,  for  the  prisoners,  ing' pointed  out 
stated,  that  the  fourth  and  fifth  counts  would  be  bad  on  forl^^ea^ad^ 
demurrer,  as  they  did  not  sufficiently  allege  the  cause  —Hi*  Lordship, 

t»  .  •  to  save  the  public 

of  the  apprehension  (a);  and  he  mentioned  this,  because  time,  directed 
these  defects  were  such  as  could  not  be  taken  advantage  of,,  ^edrsaylng'*^ 
either  in  arrest  of  judgment  or  as  matter  of  error;  as,  even  ****'  *^  ?*.?"Z 

''      ^  .,  K>ner  should  be 

without  the  disputable  allegations,  these  counts  charged  convicted  on evi- 
the  offence  in  the  words  of  the  statute  creating  it,  which  hLT^Inlon,  was 
is  good  under  the  statute  7  Geo.  4,  c.  6*,  s.  20,  except  11^^^^^^""/^ 
upon  demurrer.    With  respect  to  the  other  counts,  he  ad-  would  consider 

-.,  n        i*  t  •       •  ^'*'  demurred 

nutted  that  they  were  free  from  objection.  to,  and  allow  the 

demurrer  to  be 
argued,  putting 

Vaughan,  B. — As  there  are  three  counts  of  the  in-  the  prisoner  in 

'  ^  the  same  situa- 

dictment  clearly  good,  I  think  the  best  course  for  the  tion  as  if  the 
saving  of  the  public  time  will  be  to  allow  the  trial  to  pro-  demurred  to  in*^ 
cced.    If  the  prboners  are  acquitted  on  the  merits,  the  theiirstinsiance, 
goodness  of  these  latter  counts  becomes  immaterial;  and 
that  will  likewise  be  the  case  if  the  prisoners  are  convicted 
on  any  one  of  the  three  clearly  good  counts:  however,  if 

(o)  An  indictment  for  cutting,  cause  of  the  apprehension,  so  as 
^th  mtent  to  resist  a  lawful  ap-  to  shew  that  the  apprehension  was 
Pftfaen^on,  ought  to  state  the      alavfulone. 
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there  should  be  a  conviction,  and  I  should  think  that  the 
evidence  applied  to  the  fourth  and  fifth  counts  only,  I 
will  consider  them  as  demurred  to,  and  let  you  in  to 
argue  the  goodness  of  the  allegations;  and  if  they  shall 
turn  out  to  be  not  goodi  I  will  put  the  prisoners  in  the 
same  situation  as  if  these  counts  had  been  demurred  to, 
and  the  demufrer  argued  in  th^  first  instance. 


The  prisoners  were  acquitted  on  the 
merits  (a). 


Justice^  for  the  prosecution. 
Carrington,  for  the  prisoners. 

[Attornies — Bhxsome,  W.  Sf  B^  and  • 


.1 


(a)  The  course  of  proceeding 
suggested  by  the  learned  Baron 
tends  much  to  the  saving  of  the 
public  time,  because,  on  the  trial 
of  an  indictment,  containing  seve- 
ral clearly  good  counts,  and  only 
one  or  two  disputable  ones,  it 
would  rarely  happen  that  the  pri- 
soner should  be  convicted  on  the 
disputable  counts  only,  and  ac- 
quitted on  all  the  others.  How- 
ever, it  being  enacted  by  the  sta- 
tute 7  Geo.  4,  c.  64,  s.  21,  "  That, 
where  the  offence  charged  has  been 
created  by  any  statute,  or  subject- 
ed to  a  greater  degree  of  pumsh- 
ment,  or  excluded  from  the  bene- 
fit of  clergy  by  any  statute,  the 
indictment  or  information  shall, 
qfier  v^rdkt^  be  held  sufficient  to 
warraut  the  punishment  prescrib- 
ed by  the  statute,  if  it  detcrihe  the 
offence  in  the  words  of  the  statute^* 
it  behoves  the  prisoner's  counsel, 
in  all  cases  within  the  operatiipn 
of  this  enactment,  not  to  let  a 
*  verdict  pass  against  his  client  on 


a  count  having  any  defect  wluch 
would  be  uded  by  verdict  This 
can  only  be  prevented  by  a  de- 
murrer to  such  count;  and  though, 
it  is  true,  that  in  most  cases  tb^ 
verdict  might  not  be  found  op  that 
count  only;  yet,  we  believe  that 
a  case  has  occurred  on  one  of  the 
drcuits,  where  a  prisoner  was  eon- 
victed  only  on  particular  ocvunts 
of  «n  iudtcCme^nt,  and  that  these 
counts  (originally  not  good)  were 
aided  by  this  enactment. 

As  to  whether  a  judgment  on  a 
demiprrer  to  an  in^ctmeat  for 
felony  is  condutive  against  the  ^- 
soner^  or  whether  it  is,  thai  he  tkmdd 
answer  over,  has  been  doubted:  how- 
ever, the  better  optnioB  ceitamly 
is,  that,  in  cases  of fekmy,  the  pri- 
soner can  only  have  final  judgment 
against  him  after  a  conviction  up- 
on the  merits;  and  that  the  pri- 
soner is  not  precluded  from  dis- 
puting the  chwg^  merely  becaoK 
a  plea  of  autr^oi$  op^k*^  or  cm- 
vkt,  a  plea  of  pardon,  deaaHir^ 
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or  odier  matter,  beiide  the  jus-  against  the  prisoner.   Onthissub* 

tice  of  the  case,  may  have  been  ad-  Ject  see  2  Gurw.  Hawk.  c.  31 ;  1 

jodged  agunst  him.    Indeed  this  Stark.  C.  L.  316,  and  4  Bl.  Com. 

is  dearly  so  in  the  case  of  a  plea  ch.  26. 
of  mirrfim  mcquU  being  found 


Morris  r.  Davies,  and  Harriet,  his  Wife. 

lUIS  was  a  third  trial  of  the  issue,  whether  the  plaintiff  ifhoibaodand 

was  the  legitimate  son  of  William  and  Mary  Morris  (the  "^^^^^^^ 

second  trial  of  which  is  reported,  anie,  p.  215).     Lord  sexual  Snter-  , 

Lyndhurst,  C,  directed  a  third  trial,  on  the  ground,  that  have  taken 

the  two  former  verdicts  were  contrary  to  each  other,  and  p,^met  tSat 

the  last  of  them  unsatisfactory  to  the  learned  Baron  be-  Jl^gti'^ch^ftS 

fore  whom  the  case  was  tried,  and  also  because  some  fresh  areproTedaan- 

eridence  had  been  adduced  at  the  second  trial.  beyond  aii  doubt 

The  facts  were  proved  on  both  sides  precisely  as  stat-  ^rwurie'SV'*" 

ed,  ante,  p.  216,  except  that,  as  the  witness,  Mary  Evans,  takepUce;  wid, 

was  not  called,  what  is  there  stated  as  the  effect  of  her  luch  facts  are 

testimony  was  not  in  proof  at  the  present  trial.  bora  of  the  wife 

i«  legitimate,  if 
the  hnaband  aad 

Gaselee,  J.  (in  summing  up) — The  questicm  to  be  de-  ^>fe  ^«ra  in 

or/  ^  ^  such  a  lituation 

termined  here  is,  whether  Mr.  and  Mrs.  Morris  were  in  that  sexual  in- 
such  a  situation  that  sexual  intercourse  might  have  taken  ^"i^ruike^att 
place  between  them,  at  such  a  time  that  Mr.  Morris  amid,  b«««'«en  them, 

!^  '    at  a  time,  when, 

by  the  course  of  nature,  have  been  the  father  of  the  plain-  by  the  courw  of 
tiff.  For,  if  such  sexual  intercourse  might  have  taken  bandcouid hate 
place,  the  law  presumes  that  it  did  take  place,  unless  the  ^'J^^cbUd**^" 
facts  proved  on  the  other  side  are  such  as  satisfy  you,  if,  after  the 
beyond  all  doubt,  that  no  such  sexual  intercourse  did  in  out  of  Chancery, 
fact  take  place.  In  the  case  of  Heady:.  Head  (a),  the  I^kS'Jp^Si 
Lord  Chancellor  and  Vice  Chancellor  seem  to  have  enter-  »«ny  hours,  and 

i.  •      »  «      «  1      1  A  . »  .  are  not  hkely  to 

tamed  some  doubt,  whether,  after  evidence  was  given,  agree  when  the 

Judge  is  about 
to  leave  the'town 
— The  Judge  will  disdiarge  them  of  his  own  authorilj,  if  the  parties  decline  consenting  to  their  dis- 
charge; but  if  a  Jury  be  under  such  circumstances,  in  a  cause  depending  between  party  and  party, 
iettbie,  that  the  Judge  would  order  that  the  Jury  should  follow  him  in  a  cart. 

(a)  Sim.  &  Stu.  160,  and  1  Turn.  13». 
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shewing  an  opportunity  of  sexual  intercourse,  any  eTiden<!e 
could  be  received  on  the  other  side,  which  did  not  go  to 
shew  a  physical  impossibility  on  the  part  of  the  husband  ; 
however,  in  that  case,  the  precise  point  did  not  arise.  I 
much  regret  th^t  I  have  not  now  the  assistance  of  my 
learned  Brother  Vaughan  (a),  before  whom  this  cause  was 
so  ably  tried  on  two  former  occasions ;  however,  I  will  read 
you  the  opinion  of  my  learned  Brother,  delivered  by  him  at 
the  last  trial,  as  I  have  reason  to  know  that  that  opinion  was 
delivered  by  him  after  much  consideration,  and  was  sa- 
tisfactory to  the  Profession.  [Here  his  Lordship  read 
the  whole  of  the  opinion  of  Vaughan^  B.  from  these  Re- 
ports (6)].  Such  was  the  opinion  of  my  learned  Brother, 
after  much  consideration,  and  I  have  stated  it  to  you  as 
containing  the  rules,  which,  according  to  the  laws  of  Eng- 
land, ought  to  govern  you  in  considering  of  the  legitimacy 
of  the  plaintiff. 

The  Jury  retired  at  about  two  o'clock  on  Saturday, 
Augustus,  and  were  locked  up  all  night;  and  this  being  the 
last  case  to  be  tried,  Mr.  Justice  Gaselee^  at  about  nine 
o*clock  in  the  morning  of  Sunday,  August  S4,  sent  for  the 
Jury  to  his  lodgings,  and  asked  them  if  they  were  likely  to 
agree  on  their  verdict.  The  foreman  (Captain  Lloyd, 
R.  N.)  stated,  that  eleven  of  the  jurors  had  agreed  that 
the  verdict  should  be  for  the  plaintiff,  but  that  the  twelfth 
would  not  concur  with  them,  and  could  not  assign  any  rea- 
son for  his  refusal.  Captain  Lloyd  also  stated,  that  the 
eleven  jurors  were  satisfied,  by  the  evidence,  that  there 
had  been  opportunity  for  the  sexual  intercourse. 

Gaselee,  J. — As  matter  of  form,  I  will  ask  the  parties 
trhether  they  consent  to  the  Jury  being  discharged  without 
giving  any  verdict. 

(a)  Mr.  Baron   Vaughan  left         (6)  i4n/«,p.217. 
Oloucester  several  days  before. 
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Garwood,  for  the  plaintiff  (a).— If  this  were  an  ordinary 
case  of  an  issue  joined  in  a  Court  of  law,  I  should  feel  it  a 
duty  to  relieve  eleven  gentlemen  so  circumstanced,  by  con- 
senting to  their  discharge ;  but  as  this  is  an  issue  directed 
by  iht  Lord  Chancellor  for  the  information  of  his  consci- 
ence, I  do  not  consider  that  I  have  any  power  to  give  such 
consent,  and  I  cannot  take  the  responsibility* 

Gaselee,  J.— Then,  gentlemen,  I  shall  take  a  responsi- 
bility on  myself,  on  the  ground  that  this  is  an  issue  out  of 
Chancery.  I  might,  in.  an  ordinary  case,  take  you  in  a 
cart  to  the  bounds  of  the  county,  and  there  discharge 
you  (&);  but  I  think  it  right  to  state  to  you  the  grounds  of 
my  discharging  you  now.  This  issue  is  directed  to  inform 
the  conscience  of  the  Liord  Chancellor,  and  he  may  send 
it  down  again  for  trial  after  repeated  verdicts,  if  those  ver- 
dicts are  not  agreeable  to  his  sense  of  justice,  or  he  may 
eyen  decree  contrary  to  a  verdict,  if  he  thinks  proper.  In- 
deed, it  will  be  for  the  Lord  Chancellor  to  consider,  whe- 
ther the  opinion  of  eleven  jurors,  so  expressed,  may  not  be 
as  satisfactory  to  him  as  a  formal  verdict. 

Captain  Uoyd. — My  Lord,  we  request  that  the  Lord 
Chancellor  may  be  informed  that  eleven  of  us  were  unani- 
mous in  favour  of  the  plaintiff,  without  leaving  the  jury-box. 

Gaselee,  J. — I  shall  now  take  upon  myself  the  respon- 
sibQity  of  discharging  you,  and  you  are,  therefore,  dis- 
charged without  giving  any  verdict. 

The  Jury  then  separated  (c) 

(a)  All  the  defendant's  counsel  that  all  the  twelve  jurors  should 

Wleft  the  town.  agree;  and  thatin  case  of  adiffer- 

(h)  Qloucestershire  is  the  last  ence  among  the  Jury,  the  method 

coimty  iQ  the  Oxford  Circuit.  was,  to  separate  one  part  from  the 

(c)  Lord  Haie  says  (H.  P.  G.  other,  and  then  to  exandne  each 

P^>  n.),  that  in  very  andent  times  of  them  as  to  the  reasons  of  their 

it  wu  not  necessary  in  dvil  cases  diifering  in  opinion ;  and  if,  after 
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Rit$$ett,  Setjt.,  Curwood,  and  WhaUley,  for  the  plaintiff. 

Taunton,  Campbell,  Peake,  Serjt,  and  R.  F.  Richards, 
for  the  defendants. 

[AUomie»— ITatem  S^  Harper,  and  Ckadbome.'i 


such  ezaminadonSy  bofii  ndes  per- 
nsted  in  their  former  opinions, 
the  Court  caused  both  verdicts  to 
be  fully  and  distinctly  recorded, 
and  then  judgment  was  given  ex 
Sctomaforiiportitjuratanim.  And 
he  dtes  the  cases  of  the  Abbot  of 
Kirkttede  v.  Edmund  De  Egfne- 
court,  56  Hen.  3,  and  Tristram  t. 
Siminel,  14  Edw.  1,  where  this 
practice  was  adopted;  but  Brae- 
Urn,  who  wrote  ten^.  Hen.  3,  in 
treating  of  the  assize  of  navel  dit- 
$einn,  says  (lib.  4,  fo.  185),  that 
when  the  Jury  cannot  agree  "  of- 
fortietur  amsa,"  •'.  e.  the  Jury  shall 
be  increased  by  the  calling  of  ad- 
^tional  jurors.  However,  the  ne- 
cessity of  the  petit  Jury  bdng  un- 
animous has  been  long  establish- 
ed. In  tiie  iftrror,  c.  4,  s.  24,  it 
u  said,  that  if  the  jurors  in  petit 
assizes  be  of  divers  opinions,  they 
are  not,  therefore,  to  be  threaten- 
ed or  imprisoned.  And  in  41  As- 
sis.  pL  11,  the  Jury  were  sworn 
to  try  the  assize,  and  as  one  of 
them  would  not  agree  mth  the 
other  eleven,  they  were  remand- 
ed all  that  day  and  the  next 
witiioute  ating  or  drinking;  and 
then  the  Judges  demanded  of  the 
twelfth  Juror,  whether  he  would 
accord  with  his  companions.  He 
said  he  never  would,  aud  that  he 
would  rather  die  in  prison.  The 
verdict  of  the  eleven  was  then 
taken,  and  the  twelfth  sent  to  pri- 
son.   But  thi&  being  held  by  all 


the  Jostiocs  to  be  no  venfict,  a 

new  ventre  faeiae  issued,  and  the 
juror  was  released  from  priaon; 
and  '*  the  Justices  said,  that  they 
ought  to  have  carried  theasaze 
in  carts  till  they  were  ogreeL^ 

In  Bro.  Abr.  tit  Veicfict,  pL  49, 
it  is  laid  down,  that  a  •^  verdict 
deid-  ou  le  jdL  ne  voet  agree  ett 
void  verdict;  et  per  curiam  la  Ju$^ 
tioes  duiMiot  aver  eux  carryincarta 
ove  eur,  tanq.  iU  sera  agreed  And 
Mr.  Justice  B/A:A»<(me  says  (3  Con. 
ch.  23),  ''If  the  Jurors  do  not 
agree  in  their  verdict  befbie  the 
Judgeaare  about  to  leave  the  town, 
though  they  are  not  to  be  threat- 
ened  or  imprisoned,  the  Judges 
are  not  bound  to  wait  for  them, 
but  may  carry  them  round  the 
Circuit  frimi  town  to  town  m  s 
cart."    It,  therefore,  appean  that 
the  Jury  are  not  to  be  discharged 
at  the  borders  of  the  county,  ex- 
cept in  cases  which  occur  in  the 
laat  county  of  the  Gteuiti  and 
that,  in  all  other  cases,  they  are  to 
follow  the  Judges  from  county  to 
county,  till  they  shall  be  agreed 
And  tiie  reason  of  their  bemg  As- 
charged  at  the  boundary  <l  the 
last  county  in  cases  of  this  idnd, 
which  have  arisen  in  that  oovaty^ 
seems  to  be,nhat  the  anthoiitysl 
the  Judgeas  a  Judge  at  Nisi  Pnu 
is  then  at  an  end. 

On  the  Circuit,  the  Jndges  have 
one  commission  of  Assize  ami 
Nisi  Prius,  and  one  comoainflDof 
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Oyer  and  Terminer  for  their  whole 
Circnit,  but  dieir  commissions  of 
gMl  deKvery  are  separate  for  each 
coonty. 

The  aotlioiities  abo?e  dted  re- 
hHltIo  mil  canaes:  with  respect 
to  criminal  caaea,  it  is  laid  down  in' 
Rex  T.  Ledmgham,  1  Vent.  97, 
that,  **  in  caaea  of  fife  and  mem- 
ber, if  the  Jury  cannot  agree  be- 
fore the  J  ndges  depart,  they  are  to 
be  earned  in  carts  after  them;  so 
they  may  n^ve  their  verdict  out  of 
th^coiwty.''  \ntb  respect  to  the 
^diaiging  of  a  Jury  who  cannot 
agree  in  a  criminal  case.  Lord 
Coke  says  (3  Inst.  110),  **  If  any 
person  be  indicted  of  treason  or 
of  felony  or  laroeqyi  and  plead 
not  guilty^  and  thereupon  a  Jury 
is  returned  and  sworn,  their  ver- 
dict must  be  heard,  and  they  can- 
not be  discharged/  Mr.  Serjeant 
itMohaf  saya(2  Carw.Hawk.619}» 
that  "  it  seems  to  have  been  an 
indent  uncontroverted  rule,  that 
a  Jury  sworn  and  charged  in  a 
ci^tal  case  cannot  be  discharged 
without  the  priaoner's  consent,  till 
they  have  given  a  verdict;  end 


notwithstanding  some  authorities 
(o  the  contrary  in  the  reign  of 
King  Charles  the  Second,  this  hath 
been  holden  for  dear  law,  both  in 
the  reign  of  Kmg  James  the  Second 
and  since  die  Revolution."  How* 
ever,  in  Sir  John  Wedderbum*t 
case.  Post  23«  (where  the  law  on 
tins  subject  is  very  much  discusa- 
ed),  the  Judges  agreed,  ''that,  ad- 
mitting the  rule  lud  down  by  Lord 
Coke,  to  be  a  good  general  rule, 
yet  it  cannot  be  unxoenally  bind- 
ing, nor  is  it  eaay  to  lay  down  any 
rule  that  will  be  so."  And  they 
sttd,  that  '^  the  rule  cannot  bind  in 
cases  where  it  would  be  produc- 
tive of  great  kardihip  or  manifut 
injmtka  tp  the  ^mmtr*" 

Before  leaving  this  subject,  it 
may  be  proper  to  remarlc,  that  in 
the  case  of  TVittram  v.  Sminel 
(above  dted),  the  whole  Jury  eon* 
tisted  of  only  devesi  the  ver^ct 
of  ten  being  for  the  plaintiff,  and 
the  verdict  of  the  eleventh  for  the 
defendant,  and  judgment  was 
given  for  the  plaintiff,  ^quiadku 
nu^ont  portii  jwratanm  stambm 
est." 


Monaia 
Datiis. 
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COURT  OF  COMMON  PLEAS. 

Second  Sitting  at  Westminster,  in  Easter  Term, 

1828. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Mt^7ih.  Roberts  t.  Hatward. 

A  party  oeca-  REPLEVIN. — The  defendant  made  cognizance  as  bail- 
ImlT^S^e.  iff  of  the  plaintiff's  landlord.  The  plaintiff  pleaded,  first, 
ment  for  three    ^^n  tenuit.  second,  fiens  in  arrear^  and  third,  a  tender  of 

yearly  at  45  iL  a- 

year,  wUch  ex-  11/.  5«.  The  distress  was  for  a  quarterns  rent,  from  Lady- 
tuminer,i826;  day  to  Midsummer,  1827,  and  the  principal  question  in 
he  ^d  not  then   ^^  cause  Was,  whether  the  rent,  which  the  plabtiff  was  to 

go  out,  nor  did  ^  '  '  r 

hu  landlord  take  pay  for  that  quarter,  was  to  be  at  the  rate  of  45/L  or  50/. 

any  stepi  to 

compel  him,  but  a-year. 

mJi'foiiowing''  '^^^  agreement  under  which  the  premises  were  origin- 
gave  him  notice  aJiy  ]et  was  for  three  years  from  Midsummer  1823,  at  45i 

to  quit  at  Lady-        ^  ... 

day,  1827,  or  a-year,  payable  quarterly.  This  expired  at  Midsummer 
5ol  a-yrar.  He  1826.  The  plaintiff  did  not  quit  the  premises  at  that 
Su^lrfilSlid  to  ^°^®*  *"^  *^®  landlord  did  not  then  take  any  steps  to  com- 
pay  more  than    pel  him ;  but  on  the  29th  of  September,  1 826,  he  served  him 

the  45*.  rent:—       .  ,     ,      ^  „       .  . 

Held,  that,  un-   With  the  foUowing  uoticc : — 

der  the  drcnm- 
ttances,  he  mutt 

beukentohave       «  \  hereby  ffive  you  notice  to  quit  the  house  andfii- 

acquietced  with  "^  °         "^  ,  ^ 

the  new  propo-    turcs,  HOW  in  your  occupation,  at  Lady-day  next,  viz,  18S7, 
bound  to^y      or  in  dcfaidt  thereof  to  pay  rent  for  the  house  at  SOL  a- 
the  rentof  50t    y^^  g.^^  ^^^  ^f^j.  ^jjj^j.  ^^y .  ^^1  jf  y^y  continue  to  oc- 
cupy after  that  day,  you  will  be   considered  by  me  u 
agreeing  to  pay  that  rent.*' 

Wilde,  Serjt.,  for  the  defendant,  contended,  that,  under 
the  notice,  the  plaintiff  was  bound  to  pay  the  rent  of  50A; 
because,  as  the  agreement  had  expired,  he  was  not  in  as 
a  yearly  tenant,  and  therefore  the  landlord  might  require 
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bun  either  to  quit  possession  at  once,  or,  if  he  continued  in, 
to  pay  an  increased  rent. 

Spankiet  Serjt.,  for  the  plaintiff,  contended,  that  a  fresh 
jear  of  the  tenancy  commenced  at  Midsummer,  1886, 
which  must  be  taken  to  be  on  the  same  terms  as  those  of 
the  old  agreement;  and  that  such  fresh  year  having  so  com- 
HieDced,  the  landlord  was  not  in  a  condition  to  put  any 
other  terms  upon  the  plaintiff,  or  to  turn  him  out  before 
the  expiration  of  it.  The  plaintiff  could  not  be  treated 
both  as  trespasser  and  tenaht. 

Best,  C.  J. — The  tenancy  under  the  agreement  ex- 
pired at  Midsummer,  1826.  Immediately  after  that  tune, 
the  plaintiff  was  a  trespasser;  but  the  landlord  was  not 
obliged  to  treat  him  as  such,  but  might  make  proposals  to 
bim,  to  renew  the  relation  of  landlord  and  tenant  between 
them.  This  he  did,  and  the  plaintiff  did  not  say,  I  will  go 
out  directly.  His  silence  on  the  subject  is  tantamount  to 
his  saying,  I  will  continue  in  on  the  ^ terms  of  your  propos- 
al. I  am  of  opinion,  that,  imder  the  circumstances,  the 
Stress  was  regular.  I  think  the  landlord  had  a  right  to 
make  any  terms  he  pleased  for  the  time  subsequent  to 
Lady-day,  18S7,  and,  if  the  plaintiff  would  not  accept 
them,  to  turn  him  out  of  possession. 

The  tender  of  11/.  5f.  bemg  a  quarter's  rent,  at  45/.  a- 
year,  having  been  proved,  the  defendant  had  a  verdict  on 
the  first  and  second  pleas,  and  the  plaintiff  on  the  third. 

Spankief  Serjt.,  and  Lee^  for  the  plaintiff. 
WOde^  Serjt.,  for  the  defendant. 

[Attoraies— ^jeo/,  and  FartmgUm^ 


In  the  course  of  the  Term,  Spanhict  Seijt.,  moved  for  a 
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IsaB.        ne^  trial,  bat  the  Coiitt  irefe  of  opinioii  that  the  deci- 
RoBBRTt      ^^^^  ^^  ^^  Prius  was  correct,  and  refused  to  grant  a 


Hatwaed. 


rule. 


Aiffoumed  Sittings  at  Westminster,  qfter  Easter 
Term,  1828. 

^  BBFORB  LORD  CHIEF  JUSTICE  BEST. 


If  certain  parts 
of  a  book  are 
naed  to  refresh 
the  memory  of 
a  witness  for 
the  plaintiff, 
and  the  defend- 
ant's counsel,  in 
his  address  to 
the  Jury,  ob- 
serresupon 
the  general  stale 
of  the  book,  and 
refers  to  other 
parts  of  it,  sach 
obserrations  do 
not  giTe  the 
plaintiff's  coun- 
sel the  right  of 
reply. 


PULLBN  V.  WfllTB. 

ASSUMP^SIT.— A  ledger  aiid  cash-book  had  been  re- 
ferred to,  for  the  par{)ose  of  refreshing  the  memory  of  one 
of  the  plaintiff's  witnesses,  and  ](>articular  pai^  of  them 
only  were  used  in  the  plaintifTs  case. 

Wild^,  Serjt.,  fot  the  defendant,  in  addressing  the  Jury, 
observed  upon  the  general  state  of  fhe  books,  and  (he 
mode  in  which  the  accounts  were  kept,  and  referred  to 
other  parts  besides  those  which  were  used  by  ihe  plain- 
tiff's witness. 

Andrews,  Serjt.,  rose  to  reply. 

tfikte,  Serjt.,  objected. 

Andres,  Serjt.,  submitted,  that  if  in  the  plaintiff  V  case 
only  a  part  of  a  book  was  made  use  of,  and  the  other  side 
referred  to  other  parts,  it  entftled  the  plaintiff's  etnmsel 
to  a  reply. 

.  Best,  C.  J. — I  am  of  opimolBr  th«t  you  have  not  the 
right  of  reply.  The  known  rule  is  decidedly  against  you. 
Whether  this  is  to  form  an  exception,  Is  the  only  question 
that  is  arguabk;  and  I  do  not  think  there  is  much  ift  that. 
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Andremg,  Serjt.,  and  Plaii,  for  the  plaintiff. 

IVildef  Serjt.,  and  Comtfn,  for  the  defendant. 
[Attorniet— Price,  and  FuUer  4^  S.] 

See  tbe  cases  of  DawHiig  y.  Fini-      Loyd  y.  Frahfield,  ante^  Vol.  2,  p. 
gm,  miie,  V«l.  li  p.  587>   and     d26. 


DuFFiLL  r.  Spottiswoode,  E«q.  and  Others.  j^ 

1  HE  ^r^  count  in  the  declaration  stated,  that  tbe  plain-  ^^  ^^^q  j^ 
ti£P  was  the  owner  and  proprietor  of  divers  goods  and  chat-  ^  o^"^  o€ 
tels,  to  wit,  &c.»  which  said  goods  had  been  let  to  hire  by  unexpired  tenn, 
the  plaintiff  to  one  Thomas  Lofting,  for  a  certain  term  sCriff,  for  tak- 
then  to  come  and  unexpired,  and  that  the  same  were  then  ^^  ^^^^  V°^^' 

*  an  execution 

» the  possession  of  the  said  Thomas  Lofting  under  and  by  against  the  par- 
virtue^  of  the  said  letting ;  yet  the  defendants,  intending  them^^s  not 
to  bjure,  &c.  the  said  plaintiff,  in  his  reversionary  interest  "a"^"*diat  *^ 
and  property  in  the  said  goods  and  chattels,  and  to  de-  the  Sheriff  hai 

,  not  sold.    And 

prive  him  of  the  benefit  and  advantage  thereof,  whilst  the  it  is  in  such  case 
said  pLuntiff  so  was  the  owner,  &c.,  and  whilst  the  goods  pJty "luting  to 
were  so  let  and  in  the  possession,  &c.,  unjustly  seized  and  ^^^^^^  ^f 
took  the  said  goods  and  chattels  from  and  out  of  the  pos-  the  limited  na- 
session  of  tbe  said  Thomas  Lofting,  and  converted,  and  ab^  er's  interest 
iobUely  disposed  thereof,  to  their  own  use. 

The  second  count  was  in  trover.     Plea — ^Not  Guihy. 

The  plaintiff  was  a  broker  and  appraiser,  and  the  defend- 
ants were  the  Sheriff  of  Middlesex  and  two  of  his  officers, 
and  the  action  was  brought  to  recover  the  value  of  certain^ 
Airniture  and  other  articles,  which  were  seized  in  Decem«- 
her,  1827,  under  AjL/a.  against  the  goods  of  one  Thomas 


Lofting  was  called  as  a  witness,  and  stated,  that  be- 
ing desirous  of  furnishing  a  lock-up-house  in  the  year 
18S5,  he  applied  to  the  plaintiff  for  the  loan  of  furniture; 


Spottis* 

WOODX. 
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and  the  plaintiff  sent  him  a  quantity,  accompanied  by  an 
inTcntOTy,  which  expressed  the  terms  upon  which  it  was 
let*  This  inventory  was  offered  in  evidence  to  prove  the 
agreement  between  the  plaintiff  and  Lofting.  It  was  not 
stamped,  nor  was  it  signed  by  the  parties. 

WUde,  Serjt.,  for  the  defendants,  objected  to  its  being 
read,  on  account  of  the  want  of  a  stamp. 

Toddy,  Serjt,  and  Thesiger,  for  the  plaintiff,  contend- 
ed, that  an  agreement  not  signed  did  not  require  a  stamp. 
They  dted  Ramsbattam  v.  Tunbridg€{a)  and  HawHns  v. 
Warre  (b). 

WUdCf  Serjt. — Ramsbattam  v.  Tunbridge  was  not  an 
action  on  an  agreement,  it  was  for  use  and  occupation. 
There  was  a  perfect  parol  contract,  and  a  paper  collateral 
to  the  contract  was  delivered  by  the  auctioneer  to  the  par- 
ty. The  case  of  Hawkins  v.  Warfe  is  not  like  the  pre- 
sent; for  there  the  unstamped  paper  was  produced  to  ne- 
gative the  assertion,  that  the  draft  of  the  lease  constituted 
the  final  agreement. 

Best,  C.  J. — I  shall  not  receive  the  paper,  because  I 
am  of  opinion  that  it  is  in  this  case  the  evidence  of  the 


(a)  2M.  &S.  434.  That  case 
decided,  that  a  written  paper,  de- 
fivered  by  the  auctioneer  to  the 
bidder,  to  whom  lands  were  let  by 
auction«  conUuning  a  description 
of  the  property,  the  term,  and  the 
rent,  &c.  but  not  signed  by  any 
one,  was  not  such  a  minute  of  the 
agreement  as  was  required  to  he 
stamped  by  the  48  Geo.  3,  c.  149, 
nor  such  a  writing  as  would  ex- 
clude parol  evidence. 


(6)5D.&R.512.  In  that  cases 
witness  had  deposed,  that  the  set- 
tled draft  lease  was  the  final  agree- 
ment of  the  parties,  for  one  of 
whom  he  acted  as  agent ;  and  it 
was  held,  that  an  unstamped  me- 
morandum, written  afterwards  by 
him,  but  not  signed  by  any  body, 
was  admissible  to  shew  that  the 
seUled  draft  was  not  the  final 
agreement 
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contract,  and  requires  a  stamp,  although  it  is  not  signed 
by  the  parties.  I  think  that  if  goods  are  delivered,  ac- 
companied hy  a  written  paper,  that  paper  must  be  pro- 
duced in  evidence,  otherwise  it  is  impossible  to  know  on 
what  terms  the  party  holds  them.  I  consider  this  case  as 
distinguishable  from  Ramsbottom  v.  Tunbridge^  because, 
in  that  case  the  paper  mentioned  was  only  notice  to  the 
party,  and  not  a  paper  delivered  over  as  this  was,  accom- 
panying goods,  and  expressing  the  terms  upon  which 
those  goods  were  parted  with. 
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In  addition  to  the  goods  which  had  been  let  by  the 
plabtiff  to  Lofting,  in  1825,  there  were  others  which  Loft- 
ing had  himself  purchased  and  transferred  to  the  plaintiff 
in  March,  1827,  in  consideration  of  91/.,  part  of  which 
sum  had  been  previously  lent.  These  goods  were  also 
allowed  to  remain  in  Lofting's  possession  by  the  plaintiff, 
under  a  written  agreement,  by' which  Lofting  was  to  pay 
9i.  a-week  for  the  hire.  Both  the  agreements  were  stamp- 
ed during  the  continuance  of  the  cause.  It  appeared 
that,  the  day  after  the  seizure,  the  plaintiff  gave  notice  to 
the  Sheriff,  that  **  the  whole  of  the  goods"  were  his  ''  sole 
property,"  and  threatened  an  action  unless  the  man  in 
possession  was  immediately  withdrawn. 

WUde,  Serjt.,  for  the  defendant,  contended,  that  the 
plaintiff  must  be  nonsuited.  The  proof  necessary  to  sup- 
port the  first  count  is,  that  the  defendants  sold  and  con- 
verted the  goods  to  their  own  use.  The  letting  averred 
is  for  an  unexpired  term;  and  if  the  allegation  of  the  sale 
had  not  been  made,  the  declaration  would  have  disclosed 
no  cause  of  action.  If  the  allegation  had  been  merely  of 
the  letting  and  seizure,  the  declaration  would  have  been 
demurrable.  With  respect  to  the  count  in  trover,  the 
case  of  Gordon  v.  Harper  (o),  decides  that  trover  can- 
not be  brought  by  a  landlord  against  the  Sheriff,  for 
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taking  in  execution  furniture  which  has  heen  let  with  a 
house;  because,  during  the  existence  of  the  lease,  he  has 
not  the  right  of  possession  which  is  necessary  to  support 
the  action.  Again,  where  a  person  against  whom  an  ex- 
ecution issues,  has  a  limited  interest  in  goods  taken  by  the 
Sheriff  and  not  the  general  property,  if  the  owner  claims 
the  goods  without  giving  notice  of  the  limited  interest,  he 
cannot  maintain  an  action  for  them.  The  case  of  Dean  r. 
WhUiaker  (a),  is  an  authority  to  shew  that,  in  this  case, 
the  plaintiff  ought  to  be  called. 

Barstow,  on  the  same  side.— There  is  no  place  limited 
for  the  using  of  the  goods.  It  is  a  general  letting,  and 
the  plaintiff  did  not  give  any  notice  that  he  had  determin- 
ed the  limited  interest.  In  the  case  of  Dean  v«  Whitiaker 
the  pleadings  were  similar  to  the  present.  The  mere  re- 
moval of  the  goods  is  no  evidence  of  a  conversion;  be- 
cause, for  aught  that  appears,  Lofling  himself  might  have 
lawfully  removed  them  from  one  place  to  another  under 
the  letting  to  him. 

Toddy,  Serjt.,  and  Thesiger,  for  the  plaintiff.— The 
question  is,  whether  the  Sheriff  has  not  seized  the  goods 
and  carried  them  away.  The  carrying  away  is  evidence 
of  conversion.  In  Dean  v*  Whitiaker,  the  Sheriff  had  not 
sold  the  goods,  and  the  landlord  obtained  them  from  him 
on  payment  of  the  sum  indorsed  upon  the  writ ;  but  in 
our  case  the  Sheriff  has  carried  them  away,  and  it  does 
not  appear  that  he  has  not  sold  them. 


(a)  1  Carr.  &  P.  347.  That 
case,  which  was  decided  at  Nisi 
Prius  by  Lord  Tenterden,  and 
was  afterwards  moved  in  the 
Court  above,  does  not  appear  to 
have  been  mentioned  in  any  of 
the  Term  Reports.  It  was  an 
action  on  the  case,  for  takiug  in 
execution  goods  whicli  had  been 


let  on  hire.  And  it  decides  two 
points;  first,  that  if  the  sheriff  has 
not  sold,  the  action  is  not  main* 
tainable;  and  secondly,  that  it  is 
the  duty  of  the  party  by  whom  the 
goods  are  let,  to  give  a  notice  to 
the  sheriff,  informing  him  of  the 
nature  of  the  interest  which  the 
tenant  has  in  them. 
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Best,  C.  J. — There  is  certainly  that  distinction  be- 
tween the  case  of  Dean  v.  Whittaker  and  the  present,  vix. 
that  it  appears  in  Dean  v.  Whittaker  that  the  Sheriff  had 
not  sold. 

Wikkf  Serjt.,  for  the  defendants. — Nor  has  he  sold  in 
this  case.  The  goods  are  now  lying  in  the  hands  of  the 
sheriff's  broker. 

Best,  C.  J. — If  you  will  call  a  witness  and  prove  that 
fact,  I  shall  consider  that  you  have  brought  yourself  with- 
in the  decision  in  Dean  v.  Whittaker^  and,  on  the  authori- 
ty of  that  case,  I  will  direct  the  plaintiff  to  be  called. 

The  evidence  suggested  was  then  given,  and  his  Lord- 
ship directed  a 

Nonsuit. 

Toddy f  Seijt.,  and  Thesiger,  for  the  plaintiff. 

WUde,  Serjt.,  and  Bar$Um^  for  the  defendants. 

f Attomies — Railtan  If  M.,  and  pickintan  if  S.] 
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In  a  case  which  followed  the  preceding,  the  Jury  retired 
to  consider  of  their  verdict,  and  a  fresh  Jury  being  called, 
only  five  appeared.  Best,  C.  J.  inquired  for  the  summon- 
ing officer,  and  was  informed  that  he  was  not  in  attend- 
ance. '  His  Lordship  said,  that  in  future  he  should  fine 
such  officer  if  he  did  not  attend;  for  it  was  his  duty  to  be 
present,  as  it  had  been  determined  by  the  Twelve  Judges 
that,  without  his  evidence,  the  Jury  could  not  be  fined. 


GG : 
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Adjourned  Sittings  in  London  e^ler  Easter  Tern, 

1828. 


Jame  4M. 

A  pabUcan  can- 
not recover  fcr 
beer  furnished 
to  UiirdperMNit 
by  the  order  of 
an  individual 
whohaspreri- 
oojly  become 
intoxicated  by 
drinking  in  his 


Brandon  v.  Old. 

A.CTION  to  recover  the  balance  of  a  publican's  bill. 

It  appeared  that  the  defendant,  who  was  seventy  years 
of  age,  and  had  recently  come  into  the  possession  of  some 
property,  was  in  the  frequent  habit  of  drinking  at  the 
house  of  the  plaintiff,  and  was  sometimes  there  on  Sun- 
days for  six  or  seven  hours  together.  He  was  often  in- 
toxicated, and  would  give  beer  to  any  one  that  came  to 
the  house.  The  charge  on  one  day  was  for  eighty-six 
pints  of  ale,  besides  spirits;  and  on  another  day,  for  one 
hundred  and  thirty-four  pints  of  ale.  Sums  had  been 
paid  on  account  at  different  times,  amounting,  in  the 
whole,  to  3S/.     The  balance  claimed  was  9\L 


MerewetheTt  Seijt.,  for  the  defendant,  contended,  that 
if,  from  the  character  of  the  biU,  the  Jury  should  be  of 
opinion  that  the  beer  charged  for  was  consumed  in 
tippling,  the  plaintiff  could  not  recover,  as  such  tippling 
was  clearly  illegal.  There  could  be  no  doubt  with  re- 
spect to  that  which  was  drunk  on  the  Sundays;  and  with 
regard  to  the  spirits,  the  plaintiff  also  could  not  recover 
for  them.     He  referred  to  the  stat.3  Geo.  4,  c.  77  (a). 


Best,  C.  J.,  in  summing  up,  said — Drunkenness  is  for- 
bidden by  the  common  law;  but  it  has  also  been  forbidden 
by  statute,  from  the  reign  of  King  Charles  the  Second 
down  to  the  present  time.  Publicans  are  not  to  allow 
tippling,  and  particubrly  on  Sundays.    It  is  clear  that  this 


(a)  By  that  act,  pubficans  are 
to  enter  into  a  recognizance,  one 
condition  in  winch  is,  that  they 


<'  shall  not  wilfnlly  or  knowiagly 
permit  drunkenness  or  tippfing.'' 
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plaintiff  hits  allowed  this  old  man,  the 'defendant,  to  drink 
|n  this  illegal  way.  It  is  admitted  that  S2L  has  been  paid; 
and  if,  in  your  judgment,  this  is  as  much  as  the  plaintiff 
18  entitled  to,  then  you  will  find  your  verdict  for  the  de- 
fendant If  a  man,  when  in  his  senses,  give  beer  to  others, 
there  is  no  doubt  but  that  he  must  pay  for  it.  But  if  he 
does  it  when  in  a  state  of  intoxication,  he  will  not  be 
liable;  because  the  publican,  in  such  case,  would  be  taking 
advantage  of  an  offence  which  he  himself  had  been  instru- 
mental in  producing.  If  you  think  the  321.  is  enough,  af- 
ter deducting  the  demand  for  spirits,  to  pay  for  all  the  ale 
which  this  publican  ought  to  have  allowed  this  man  and 
lus  friends  to  drink,  then  you  will  find  your  verdict  for 

the  defendant. 

Verdict  for  the  defendant. 

Wilde,  Seijt.,  and  Talfourd,  for  the  plaintiff. 

Mereweiher,  Serjt.,  for  the  defendant. 

[Attornieft— r.  B.  Hudson,  and  Skuk  ^  J.] 


Wright  v.  Trevezant.  june  4/A, 

Assumpsit  to  recover  a  quarter's  rent  from  the  1st  An  agreement 
of  January,  to  the  1st  of  April,  1828,  under  the  following  '^^^^T*h^' 
instrument :— ^  which  "  A.  b. 

agrees  to  pay 
C.  D.  140/. 

"  Memorandum  of  Agreement  made  between  Peter  ferw'pa'ym^nu] 
Trevezant,  Esq.,  and  Frederick  Wright.— Peter  Treve-  for  a  house,  gar- 

__      _     .  _    ___  .   -        ,  i»,^/x.  den,  &c.,  (de- 

zant  agrees  to  pay  Frederick  Wnght  the  sum  of  140/.  per  Bcribing  the  si- 
annumy  in  quarterly  payments,  for  the  house,  garden,  sta-  Srm^of  seven,  " 
ble,  and  coach-house,  No.  1,  Frederick's  Place,  situate  on  fourteen,  or 

'  '  '  '  twenty-one 

the  rise  of  Brixton  Hill,  for  the  term  of  seven,  fourteen,  or  years,  at  the  op- 
twenty-one  years,  at  the  option  of  the  tenant  at  the  end  of  ant,  the  rent  to 
every  seven  years;  the  rent  to  commence  from  the  1st  of  SJ"{J*j^uary*' 
January,  1827."  &c.,  is  a  lease. 

"  and  not  merely 

an  agreement 
for  one. 
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1828.  The  paper  was  dated  the  29th  December,  1826,  and 

Wright      ^^  stamped  with  a  lease  stamp.     The  defendant  entered 
9'  into  possession  op  the  1st  January,  \S27,  and  quitted  on 

the  24th  of  December  in  that  year,  having  paid  a  year's 
rent,  and  having,  on  the  11th  June,  given  six  months'  no- 
tice of  his  intention  to  quit  at  the  end  of  the  year,  which 
notice  the  defendant  rejected  by  letter  of  the  7th  of  July. 
The  keys  were  also  tendered  to  the  plaintiff,  who  refused 
-   to  accept  them. 

Wilde,  Seijt.,  for  the  defendant. — The  tenancy  was 
determined  by  the  notice  given  expiring  at  the  end  of  the 
year.  The  paper  is  an  agreement  merely,  and  not  a  lease. 
It  contains  no  stipulations  of  the  kind,  which  every  one 
would  expect  to  find,  if  the  parties  had  intended  it  as  their 
final  arrangement,  and  meant  that  it  should  operate  as  a  lease. 
The  whole  of  the  agreement  is  on  the  part  of  the  tenant 
There  is  no  granting  on  the  part  of  the  plaintiff.  There 
are  none  of  those  stipulations  which  are  usual  in  instru- 
ments which  are  intended  to  regulate  the  holding.  There 
is  no  statement  as  to  when  possession  is  to  be  given:  the 
commencement  of  the  term  is  only  to  be  ascertained  by  in- 
ference. The  affirmative  proof  is  very  scanty;  and  the 
negative  is  very  abundant.  The  instrument  is  aU  in  the 
future:  it  is  dated  the  29th  of  December;  and  the  rent 
is  to  commence  from  the  1st  of  January  following.  There 
are  no  words  of  present  demise.  The  rent  is  to  commence 
infuturo:  and  the  words  are  more  consistent  with  the  pe* 
riod  from  which  rent  is  to  be  reserved  in  the  lease,  than 
the  period  at  which  possession  is  to  be  taken  under  the 
agreement.  The  paper  contains  nothing  more  than  the 
minutes  of  an  arrangement  to  be  carried  into  effect  by  the 
execution  of  a  future  lease. 

Pearse,  on  the  same  side. — The  cases  shew  that  the  in- 
tention of  the  parties,  to  be  collected  from  the  words  of 


Trbykzant. 
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the  inatniment,  ought  to  be  the  guide  of  the  Court  in  decid-  1^28. 
ing  upon  it.  In  Bacon's  Abridgment ,  title  "  Lease  '*  (a),  it  whioht 
is  saidj  that^  **  if  the  most  proper  and  authentic  form  of  ^  v. 
wordsy  whereby  to  describe  and  pass* a  present  lease  for 
years,  is  made  use  of,  yet,  if  upon  the  whole  deed  there 
appears  no  such  intent,  but  that  they  are  only  preparato- 
ry and  relative  to  a  future  lease  to  be  made,  the  law  will 
rather  do  violence  to  the  words,  than  break  through  jthe 
intent  of  the  parties."  In  the  present  instrument,  there 
are  no  words  of  demise,  nor  are  there  any  words  import- 
ing, immediate  possession.  The  words  ^*  the  rent  to  com- 
mence," instead  of ''  the  term  to  commence,"  merely  shew 
an  intention  that  the  rent,  when  possession  should  be 
given,  should  not  exceed  a  certain  sum,  and  that  the 
agreement  should  be  evidence  of  the  amount  of  rent,  un-  . 
til  a  lease  should  be  executed.  In  the  case  of  Clayton  v. 
Burtenshaw  (i),  the  words  were,  as  in  this  case^,  all  on  one 
side.  The  principle  which  is  to  be  extracted  firom  the 
cases  is,  that  the  intention  of  the  parties  in  the  words  is  to 
be  the  guide  of  the  Court  .in  construing  the  nature  of  the 
agreement. 

Adams,  Serjt,  for  the  plaintiff. — The  principle  now 
is,  that  if  it  appears  that  the  parties  contemplated  a  future 
lease,  it  is  not  a  present  demise.  The  question  is,  whe- 
ther it  is  to  be  gathered  from  the  words  that  the  parties- 
contemplated  a  future  lease.  In  Morgan,  on  the  demise  of 
Dowdingy  v.  Bissell  (c),  the  words  of  the  agreement  were, 
"  Mr.  Dowding  agrees  to  let,"  &c.  *'  at  the  yearly  rent," 
&c.  ''  and  under  all  usual  covenants  and  agreements  as 
between  landlord  and  tenant,"  &c. ;  and  the  Court  in- 
ferred from  this  that  the  parties  contemplated  the  making 
of  a  fresh  instrument. 

(a)  The  title  is  "  Leases  and         ^h)  7  D.  &  R.  800;  S.  C.  5  B.  & 
terms  for  years.  [K]  By  what  form      C.  41. 
oftoordt  Utuet  may  he  made*^  (c)  3  Taunt.  65. 


4i4 


1828. 


Wright 

V. 

Trevbzant. 


CASES  AT  NISI  PRIUS, 

Best,  C,  J. — Have  you  any  case  where  a  man  agrees 
to  take  at  a  certain  rent,  and  the  landlord  says  nothing? 

Adams,  Serj  t. — I  have  not  any  decided  case  of  that  kind ; 
but  what  I  rely  on  is,  that,  in  the  present  case,  there  is  no 
reference  to  any  future  lease  intended  between  the  par- 
ties. In  Doe  V.  Graces  (a),  there  was  such  reference ;  but 
it  was  still  held  that  the  instrument  was  to  be  considered 
as  a  lease,  and  that  the  provision  for  a  future  lease  to  contain 
further  covenants,  was  for  the  better  security  of  the  parties. 
The  omission  of  such  reference  in  the  present  case,  shews 
the  full  intention  of  the  parties  to  create  a  present  demise. 
There  is  a  total  absence  of  all  circumstances  from  which 
any  future  instrument  is  to  be  presumed.  The  words 
*^  seven,  fourteen,  or  twenty-one  years,  at  the  option  of 
the  tenant,"*  shew  that  the  landlord,  during  those  periods, 
could  not  get  rid  of  the  tenant ;  and  therefore  he  must  be 
taken  to  hold  for  that  time. 


Paiieson,  on  the  same  side. — The  case  [of  Clayton  v. 
Bfirtenshaw  differs  from  the  present.  There  the  sup- 
posed landlords  were  not  parties;  and  there  was  no  men- 
tion of  the  time  at  which  the  term  was  to  commence.  It 
is  similar  to  Dunk  v.  Hunter  (i),  and  the  rest  of  the  cases 
in  which  no  term  is  mentioned.  The  words  ''  for  the  term 
of  seven,  fourteen,  or  twenty-one  years"  amount  to  a  grant 
of  the  term,  .The  words  **  rent  to  commence,"  have  the 
same  effect  as  the  words  ''  possession  to  be  taken'*  would 
have.  A  lease  for  years  may  commence  infuturo.  It  is 
only  necessary  that  it  should  appear  when  possession  is  to 
be  taken ;  and  it  is  not  necessary  that  it  should  be  imme- 
diate. Ill  the  paper  in  question  there  is  no  express  re« 
ference  to  any  future  instrument.  We  may  collect  the 
words,  the  landlord  agrees  to  let,  from  the  whole  of  the 
instrument  itself. 


(a)  16  East,  244. 


(M)  6B.&A.322. 
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WUde^  Serjt.5  in  reply. — ^The  questiofi  is^  whether  it  is 
intended  that  the  -^arty  should  take  a  present  interesti 
or  whether  it  is  intended  that  another  instrument  should 
be  executed.  I  admit  that  there  are  no  words  of  reference 
to  a  future  instrument;  but  the  intention  to  have  one 
may  be  inferred  from  what  is  omitted,  as  well  as  gathered 
from  what  is  directly  mentioned.  There  are  cases  in 
which  the  Courts  have  held  a  particular  paper  to  be  a- 
lease,  although  that  paper  stated  that  a  leitee  was  to  be 
subsequently  granted:  and  so,  on  the  other  hand,  the 
Court  may  also  infer  from  the  absence  of  important  pro- 
visions, that  another  instrument  was  contemplated.  The 
paper  in  this  case  not  only  does  not  contain  that  which  is 
usual  and  formal ;  but  it  does  not  contain  that  which  the 
interests  of  the  parties  require.  He  cited  the  case  of 
Cottey  V.  Streeion  (a). 

Best,  C*  J. — ^The  only  principle  applicable  to  cases  of 
this  kind  is,  that  if,  in  the  instrument  relied  on,  there  is 
that  which,  in  point  of  law,  will  satisfy  the  word  lease, 
then  it  will  operate  as  a  lease,  unless  it  was  the  intention 
of  the  parties  that  another  instrument  should  be  executed. 
No  particular  form  of  words  is  necessary.  All  that  is  re- 
quired is,  that  the  premises  to  be  let  should  be  mentioned, 
and  the  rent  to  be  paid,  and  that  the  commencement  and 
expiration  of  the  term  should  also  appear;  and  if  there  be 
any  uncertainty  in  any  of  these  particulars,  then  the  instru- 
ment will  not  be  a  lease.  But  if  we  can  find  all  these  par- 
ticulars set  out,  then  it  will  be  a  lease,  if  the  parties  in- 
tended that  it  should  be.     I  think  that,  looking  at  the  in- 
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(a)  3  D.  &  R.  522.  That  case 
decides,  that  an  instnimtet,  where- 
hy  A.  agrees  to  let,  and  B.  to  take 
>nd  rent  certun  premises,  "  to 
hold  henceforth  for  a  term  of  thirty- 
four  years,"  &c.  &c.  and  B.  binds 
himself  to  keep  the  premises  in 


tenantable  repair  during  the  term, 
with  a  further  agreement  on  the 
part  of  A.  to  grant  a  lease  on  the 
like  terms,  wUh  usual  covenants, 
within  three  months,  is  not  a  lease, 
though  it  contains  words  of  pre- 
sent contract. 
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Btrument  in  this  case^  I  can  discover  all  the  requisite  par- 
ticulars. It  is  said,  '^  the  rent  to  commence/'  and  not 
**  the  term  to  commence;*'  but  as  it  appears  that  the  rent 
is  to  be  paid  **  for  the  term/'  is  not  the  commencement  of 
the  rent  expressive  of  the  commencement  of  the  term? 
If.  I  had  seen  any  stipulation,  as  in  the  case  of  Col- 
ley  V.  Sireeton,  with  respect  to  usual  corenanU,  I 
should  have  thought  that  another  paper  was  to  be  m- 
troduced.  It  is  said  that  there  are  no  wordi^  of  demise; 
but  the  words  "  agrees  to  demise/'  are  not  ordinary  words 
of  demise;  and  yet  those  words  have  been  held  to  be  suffi- 
cient, if,  from  the  whole,  it  appears  that  a  demise  was  the 
intention  of  the  parties.  We  are  to  consider  here,  whe- 
ther there  is  not  that  which  is  equivalent  to  a  demise.  If 
it  can  be  gathered  from  the  whole  of  the  paper,  it  will  be 
enough,  without  any  specific  mention.  Where  i>ne  agrees 
to  pay  rent,  and  the  other,  by  signing  the  agreement,  con- 
sents to  accept  the  rent,  he  agrees  to  grant  that  for  which 
the  rent  is  to  be  paid.  By  agreeing  to  accept  rent,  he 
agrees  to  demise  the  premises.  I  am  of  opinion  that  this 
paper  contains  all  that  is  necessary-  to  make  a  valid  lease, 
and  therefore  that  the  plaintiff  is  entitled  to  a  verdict. 

yerdict  for  the  phuntifi*. 
AdamSf  Serjt.,  and  Patteson,  for  the  plaintiff. 
Wilde,  Serjt.,  and  Pearse,  for  the  defendant. 


[Attornies — Dacie,  and  Broughton  if  PT.] 


EASTER  TERM,  9  GEO.  IV. 


Blandy  r.  Allan.  j^^^  5^. 

Trover  for  Madeira  wine.     Plea — ^Not  Guilty.  Accepuncwofa 

The  plaintiff*  was  a  merchant  at  Madeira,  having  a  fac-  pr^dj^i'  ^Jhich 
lor  in  London  of  the  name  of -Mitchell*     In  the  months  of  f"  provided  for 

by  the  pnacipAl 

December,  1825,  and  January,  1826,  the  plaintiff*  consign-  before  they  be- 
ed  to  Mitchell  a  quantity  of  Madeira  wine,  and  Mitchell,  noTcomtftiite 
being  in  possession  of  the  dock  warrants,  on  the  16th  of  II!!2Lrt1hI^"ril. 
January  pledged  them  with  the  defendant,  for  the  pur-  <^P^  » ^  ex- 
pose of  raising  money.    At  the  time  of  the  pledging  Mit-  previous  to  the 


himself. 


chell  was  under  acceptances  for  the  plaintiff^,  upon  which  1I26,  when^ 

the  balance  was  against  the  plaintiff*  to  the  amount  of  *°^i^^""!^ 
^  "^  the  6  Geo.  4,  c. 

2050/.;  but  the  balance  on  the  cash  account  was  in  the  94,  came  into 

pIaiDtiff*'8  favour  to  the  amount  of  1400/.     The  plaintiff*  pi^^tb«  war- 

used  to  provide  for  his  bills  as  they  became  due  by  previ-  JJ"^^ *tothe 

oos  consignments  of  wine,  and  did  so  provide  for  the  par-  principal,  as  a 

ticular  bills  which  were  running  at  the  time  of  the  pledg-  nances  made"  to 
ing.     The  defendant  was  not  informed  of  the  particular 
mode  of  dealing  between  the  plaintiff*  and  MitchelL    The 
warrants  did  not  contain  any  intimation  of  the  plaintiflTs 
being  the  owner  of  the  wine. 

Wilde,  Seijt.,  for  the  plaintiff^.— Neither  the  act  of  the 
4  Geo.  4,  c.  83,  nor  such  part  of  the  6  Geo.  4,  c.  94,  as 
was  in  operation  at  the  time  of  the  pledging,  will  be  found 
to  apply  to  this  case.  The  2d  section  of  the  6  Geo.  4, 
is  the  section  applicable  to  such  a  state  of  facts  as  the  pre- 
sent ;  but  that  did  not  come  into  opecation  till  October, 
18%,  and  the  transaction  in  question  took  place  in  the 
January  preceding.  That  statute  was  passed  in  the 
month  of  July,  1825;  and  the  time  between  that  date  and 
Octobetinthe  following  year,  was  given  to  enable  mer- 
chants abroad  to  change  their  correspondents,  if  they 
should  think  it  right,  in  consequence  of  the  alteration  in 
the  law.  With  respect  to  the  state  of  the  account  be- 
tween the  plaintiff^  and  Mitchell  at  the  time  of  the  pledg- 
ing, I  admit  that  if  Mitchell  had  a  right  to  treat  aceept- 
ances  as  money,  the  balance  was  in  his  favour.     But  the 
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case  of  Fleicher  y.  Heaik  shews  that  be  had  no  sudi 
right  (a). 

Spamkie^  Serjt.,  for  the  defendant. — ^The  dock  warrants 
state  the  wine  to  have  been  nnported  by  Mitchell,  and 
bonded  by  him,  and  the  transfer  is  from  Mitchell  to  the 
defendant.  Those  documents,  upon  the  £u:e  of  them,  do 
not  contain  any  intimation  from  which  the  defendant  could 
conclude  that  the  wine  did  not  belong  to  MitchelL  It 
appears  also  that  the  wine  was  imported  not  from  Ma- 
deira but  from  Demarara.  I  rely,  first,  on  the  2d  section 
of  the  4  Greo.  4,  c.  83,  which  enables  a  party  to  take  goods 
in  pledge  from  the  consignee  (i).  I  consider  also  that  the 
3d  and  oth  sections  of  the  6  Geo.  4,  c  94,  are  applicable 
to  the  case  (c).    The  qaesticm  depends  on  the  true  mean- 


(a)  1 M.  &  R]^  ass.  A  mer- 
disDt  pnrdisaed  and  paid  for  East 
India  vSkE,  the  warrants  for  wluck 
he  sent  to  his  broker,  accompa- 
med  by  bills  to  neariy  thdr  value, 
drawn  upon  the  broker,  which 
the  broker  accepted,  but  did  not 
pay  when  doe.  Acceptances  of  the 
principal's  neariy  to  the  amoont 
of  the  broker's,  vrere  sent  to  lum 
for  die  purpose  of  meeting  them. 
The  bn^er  appBed  diem  to  his 
own  private  nse,  and  afterwards 
pledged  the  warrants  with  a  tlurd 
person.  It  was  held  in  trover  by 
the  prindpal  agunst  such  third 
penon,  that  the  broker  had  no  lien 
upon  the  warrants,  which  he  was 
in  a  atoadon  to  transfer,  and 
therefore  the  plaintiff  recorered 
in  theacdon. 

(6)  That  secdon  enacts,  in  sob- 
stance,  that  it  shall  be  lawful  for 
any  person  to  take  goods,  &c.  cnt 
the  InDs  of  la£ng  for  the  deUvery 
of  them,  in  depoat  or  pledge  from 
the  consignee;  bat  that  in  soch 
case  soch  person  shall  acquire  no 


farther  or  other  light,  title,  or  in- 
terestin,  apon,  or  to  them,  disn 
was  possessed,  or  ooold  or  might 
have  been  enforced  by  the  con- 
agnee  at  die  dme  of  the  deposit. 
(c)  The  3rd  secdon  of  the  6 
Geo.  4,  c.  94,  provides,  in  sub- 
stance, that  firom  and  after  the 
pasang  of  the  act  (viz.  5th  Johr, 
1825),  in  case  any  person,  &c 
shall  accept  and  take  any  sodi 
goods,  &C.  in  deposit  or  pledge, 
from  any  soch  person  so  entrust- 
ed, &c.  [as  in  the2nd6ecd<m  men- 
doned,]  without  such  notice  as  ti 
there  mentioned,  as  a  secmity  for 
any  debt  or  demand  due  and  ow- 
ing from  such  person  so  entrust- 
ed, &c.  before  the  dme  of  sadi 
depoat,  &c.  sadi  penon  so  tc- 
oepting  shall  aoipnre  no  frirther 
or  other  right,  &c.  than  was  pos- 
sessed,  ox  could  or  might  bsTe 
been  enforced  by  the  person,  &c. 
so  entrusted,  &c.  at  the  dme  of 
the  deposit;  bat  that  sodi  petsoo, 
&c.  shall  and  may  acquire,  pos- 
ses, and  enforce  soch  right,  title, 
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ing  of  the  words  ''  at  the  time  of  such  deposit  or  pledge 
as  aforesaid."  And  the  question  will  be,  whether  Mit- 
chelly  on  the  16th  of  Januaryi  1826,  was  in  a  situation  to 
daim  any  lien  on  the  goods  of  the  plaintiff.  From  the 
eyidence  it  appears,  that,  supposing  the  securities  to  have 
ran  out,  and  the  liabilities  also,  then  the  balance  on  that 
day  would  have  been  in  favour  of  Mitchell.  If  the  pledgee 
on  that  day  had  looked  into  the  state  of  the  account,  tak- 
ing the  assets  on  the  one  hand  and  the  liabilities  on  the 
other,  he  would  have  found  that  the  balance  was  against 
the  plaintiff  to  the  amount  of  ^50/.  Under  these  circum- 
stances I  contend,  that  Mitchell  had  a  lien  on  the  goods, 
he  being  under  responsibilities  for  the  plaintiff.  There 
was  in  reality  no  cash  balance;  for  the  1400/.  was  requir- 
ed to  meet  the  acceptances  which  were  then  running.  The 
object  of  the  Legislature  is,  in  transactions  between  an 
innocent  owner  and  an  innocent  pledgee,  to  favour  the 
pledgee  and  not  the  person  who  has  placed  such  extensive 
confidence  in  his  agent.  At  the  time  of  the  pledging  the 
winejcould  not  have  been  taken  out  of  the  hands  of  the 
&ctor,  without  payment  of  the  whole  of  the  balance  due 
to  him.  The  case  of  Fletcher  v.  Heath  was  a  case  of  ge- 
neral lien,  and  not  the  case  of  a  specific  deposit;  the 
right  there  claimed  was  on  an  ultimate  balance,  and  the 
question  did  not  come  within  the  acts  of  Parliament.  The 
present  case  is  one  of  a  single  deposit,  and  is  as  it  were  a 
mere  insulated  transaction. 
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Paiieson,  on  the  same  side. — The  object  of  the  acts  of 
Parliament  was  to  give  the  right  which  we  are  contend- 
ing for  in  this  case.  What  difference  would  it  make  sup- 
posing the  party  to  be  in.  actual  advance  of  cash?    If 


or  interest  as  was  possessed  and 
might  have  been  enforced  by  such 
person  so  entrusted,  &c.  The 
5th  secUon  of  the  same  statute 
enacts  in  substance,  that  from 
snd  after  the  passing  of  the  act, 
goods,  &c.  or  the  documents,  &c. 


may  be  taken  in  pledge  of  a  fac- 
tori  notwithstanding  the  receiver 
knows  that  the  party  is  a  factor; 
but  that  in  such  case  no  other  right 
shall  be  acquired  than  the  factor 
could,  at  the  time  of  the  depont, 
have  himself  enforced. 
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the  owner  were  afterwards  to  pay  it  off,  no  doubt  the 
fien  would  be  gone.  And  there  is  no  difference  in 
principle,  between  such  a  case  and  the  present.  Any 
other  decision  would  do  away  with  the  effect  of  the  acts 
altogether.  A  man  might,  before  the  acts,  hare  held  as 
the  servant  of  the  factor;  and  the  construction  contend- 
ed for,  on  the  part  of  the  plaintiflF^  would  make  the  acts 
themselves  confer  no  other  right.  What  security  is  there 
if  the  pawnee*s  lights  are  to  fluctuate,  according  as  the 
rights  of  the  owner  and  the  pawner  fluctuate?  The  judg- 
ment of  Lord  Temierdem,  in  the  case  of  Fletcher  ▼.  Heath, 
certainly  appears,  in  parts,  to  be  very  strong,  but  the  whole 
is  to  be  taken  secundum  subfectam  materiam.  The  first 
part  appears  to  be  consonant  with  the  act  of  Parliament 
The  second  part  seems  not  perfectly  consistent  with  the 
former,  unless  it  be  taken  secundum  sulgectam  materiam. 
For  there  were  circumstances  in  Fletcher  y.  Heath,  wUcfa 
shew  that  Billinge,  the  broker,  never  had  any  lien.  In 
Mantling  and  Ryland*s  report  of  that  case.  Lord  Tenter- 
den  is  reported  to  have  aDuded  to  the  8th  secti(Mi  (a),  snd 
to  have  said,  '*  It  follows  fircMn  that  provision,  that  Billinge, 
the  broker,  had  no  lien  upon  the  warrants  at  the  time 
when  he  pledged  them,  and  consequently  that  the  defend- 


(c)  That  section  provides,  **  that 
BotluBg  in  the  act  contained  duJl 
extend  or  be  constmed  to  extend, 
to  subject  any  person  or  persons 
to  prosecntion  for  baring  depo- 
ated  or  pledged  any  goods,  &c. 
provided  the  same  shaU  not  be 
made  a  security  for,  or  sobject  to, 
the  payment  of  any  greater  som 
or  soms  of  money,  than,  at  the 
time. of  sodi  depo^  or  pledge, 
was  justly  doe  and  owing  to  such 
person  or  persons,  from  his^  her,  or 
their  principal  or  principals:  Pro- 
videtl,  nevertheless,  that  the  ae- 
c^tance  of  bills  of  exchanj^e  by 
sndi  person  or  persons,  drawn  by 


or  on  accoont  of  sndi  principal  or 
principals,  shall  not  be  conadered 
as  coQStimting  any  part  of  sock 
debt  SO  doe  and  owing  from  such 
principal  or  principals,  withm  the 
true  intent  and  meaning  of  Hbk 
act,  so  as  to  excuse  the  conse- 
quences of  BQch  a  depoflt  or 
pledge,  unless  sudi  bills  shall  be 
paid  when  the  same  shall  respect- 
ively become  due.**  This  sectioo, 
and  the  7Ui,  9th,  and  10th,  are  re- 
pealed by  the  Stat.  7  &  8  Geo.  4, 
c.  27>  However,  the  7th  and  Sth 
sections  are,  in  substance,  re- 
enacted  by  thestat.  7&8  Geo. 4, 
c.29,s.51. 
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ants  could  derive  no  lien  from  hitn,  and  have  no  right  to 
detam  the  warrants  as  against  the  plaintiff^  the  principal.** 

Best,  C.  J.-^It  is  insisted  that  this  case  is  governed  by 
the  Snd  section  of  the  4th  Geo.  4,  and  by  the  5th  section 
of  the  6th  Geo.  4.  It  does  not  appear  to  me,  that  the 
2Dd  section  applies  to  the  case  at  all,  because  it  is  there 
said,  that  the  pledgee  shall  have  no  other  right  than  the 
consignee  had  and  could  enforce  at  the  time  of  the  depo- 
sit. The  effect  of  that  is,  that  if  the  owner  had  borrowed 
money  of  the  factor,  as  the  factor  would  have  a  right  to 
enforce  the  payment  of  the  money,  so  the  pledgee  would 
have  the  same  right.  It  is  only  transferring  to  the  pawnee 
the  same  right  as  was  possessed  by  the  factor.  Then,  as 
to  the  5th  section  of  the  6th  Geo.  4,  it  says,  notwithstand- 
ing the  ]^ledgee  has  notice  that  the  pledger  is  a  factor,  he 
may  accept  a  deposit;  but  then  it  goes  on  to  say,  that  he 
shall  acquire  no  other  right  than  was  possessed,  or  could 
or  might  have  been  enforced  by  the  said  factor,  at  the 
time  of  such  deposit.  This  goes  a  shade  beyond  the  for- 
mer clause,  but  it  gives  the  pawnee  not  a  right  to  detain, 
but  only  such  right  as  the  factor  could  enforce.  I  admit 
that  the  factor,  if  he  is  under  jtcceptances,  has  a  right  to 
detam  until  those  acceptances  are  discharged,  yet  he  has 
not  any  right  to  enforce;  and,  by  right  to  enforce,  I  mean, 
right  to  call  for  the  payment  of  money.  I  think  that  the 
8th  section  renders  it  perfectly  clear,  for  it  says,  that  the 
factor  shall  not  be  liable  to  prosecution  for  having  depo- 
sited goods,  provided  they  are  not  made  a  security  for  the 
ptipment  of  any  greener  sum  of  money  than  was  justly  due 
from  the  principal  at  the  time  of  the  deposit.  This  plain- 
ly shews,  that  the  liability  intended  is  a  pecuniary  liability, 
^d  that  in  such  case  only  the  factor  is  protected.  The 
section  iurther  provides,  that  the  acceptance  of  bills  of 
exchange  by  the  factor  or  agent,  on  account  of  his  princi- 
palf  shall  not  be  considered  as  constituting  any  part  of  his 
debt,  80  as  to  excuse  the  consequences  of  the  pledge,  un- 
less they  shall  be  paid  when  they  become  due.     Under 
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these  wordsy  whatever  may  be  the  situation  of  the  factor, 
though  he  is  under  liabilities  to  the  amount  of  several 
thousand  pounds,  yet  if  he  pledges  when  there  is  no  cash 
balance,  he  is  liable  to  suffer  transportation.  All  this  goes 
clearly  to  shew,  that  the  former  section  is  confined  to  mo- 
ney liabilities,  and  does  not  extend  to  acceptances.  And 
any  other  construction  would  be  absurd,  because,  though 
a  factor  may  be  under  acceptances  to-day,  yet.  to-morrow 
those  acceptances  may  be  met  by  the  principal.  And  it 
appears  that,  in  the  present  case,  the  factor  was  actually 
relieved  firom  his  acceptances  hy  his  principal.  It  would 
be  a  mischievous  construction  to  say,  that  a  man  might 
pledge  goods  under  such  circumstances.  It  appears  to  me, 
that  the  principle  of  the  decision  in  Fletcher  v.  Heath,  is, 
that  liability  under  acceptances  is  not  sufficient  to  entitle 
a  man  to  pledge*  In  such  case,  he  has  only  a  right  to 
bold,  nomine  posfUBf  till  the  liabilities  are  discharged.  I 
had  formed  this  opuiion  before  I  was  made  acquainted 
with  the  case  ofFletcIter  v.  Heath.  I  think  that  the  plain- 
tiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff-— The  warrants  were 
delivered  up. 

Wilde,  Seijt.,  and  Taffourd,  for  the  phiintiff. 
Spanlcie,  Serjt.,  and  Patteson,  for  the  defendant. 
[Attomies — Brooking  4*  S,,  and  GUbank,"} 
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IN  Michaelmas  Term,  1828,  James  Parker  Esq.  was  ap- 
pointed one  of  the  Judges  of  the  Court  of  King's  Bench , 
vice  Sir  G.  S.  Holroyd^  Knight,  resigned. 

In  the  following  vacation,  Thomas  Denman,  Esq.  Co;n- 
mon  Serjeant,  received  a  patent  of  precedency,  and  took 
his  seat  accordingly. 


COURT  OF  KING'S  BENCH. 

Sittings  in  London  qfter  Michaelmas  Term,  1828. 

BEFORE  LORD  TENTERDEN,  C.  J. 

WiLMOT  t?.  Smith.  2)ec.  and 

Goods  soW.      Pleas — First,  General  issue;   Second^  if  an  attorney 
a  tender  of  4/.  10«.    Replication  denying  the  tender.  deman/pay- 

ment,  and  the 
debtor  make  a 
tender  to  him,  that  is  a  good  tender,  unleti  the  attorney  diaclaima  hi« anthority  at  the  time;  and,  if 
the  attorney  be  absent,  he  is  bound  by  the  acts  of  those  whom  he  allows  to  represent  him  at  hit 
office.    Therefore,  after  such  a  letter  being  sent,  a  tender  to  the  clerk  of  the  attorney  at  his  office 
(the  attorney  being  absent)  is  good. 

If  A.  agrees  to  make  an  article  of  certain  materials  for  a  stipulated  price,  but  puts  in  materials 
of  a  better  kind,  he  b  not  at  liberty  on  that  account  to  charge  more  than  the  stipnlated  price,  nor 
can  he  require  the  article  to  be  returned,  because  the  buyer  will  not  pay  an  increased  price  on  ac- 
count of  the  better  materials. 

VOL.  III.  H  II 
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This  action  was  brought  to  recover  the  sum  of  5/.  Sf., 
being  the  price  of  a  printing  press,  with  a  wrought  iron 
bottom ;  and  the  defence  was,  that  the  plaintiff  had  agreed 
to  furnish  a  press  with  a  cast  iron  bottom,  at  the  price  of 
4fL  10«.  It  was  admitted,  that  wrought  iron  was  consider- 
ed to  be  the  best,  but  that  cast  iron  would  also  answer  the 
purpose  very  well;  and  it  was  further  proved,  that  the 
plaintiff  had  offered  to  take  the  press  back  again. 

To  support  the  plea  of  tender,  it  was  proved,  that  the 
defendant,  accompanied  by  another  person,  called  at  the 
office  of  the  plaintiff^s  attorney,  where  they  found  two  of 
his  clerks,  and  that  the  defendant  then  stated,  that  he 
came  in  consequence  of  a  letter  from  Mr*  Piatt,  demaading 
51.  58.;  upon  which  one  of  the  clerks  said,  that  Mn  Piatt 
was  not  at  home,  but  was  expected  soon.  It  further  ap- 
peared, that,  shortly  after  this,  a  person  came  in  (who  was 
in  fkct  an  articled  clerk  of  Mr.  Piatt),  and  that,  on  his 
coming  in,  one  of  the  other  clerks  said  to  him:  "  This  is 
Mr.  Smith,  come  to  offer  4/.  10«.,"  to  which  the  articled 
clerk,  without  stating  that  he  was  not  Mr.  Piatt,  replied, 
"  I  cannot  receive  less  than  51.  5s. — Mr.  Wilmot  will  not 
take  less ;"  and  upon  this  the  defendant  tendered  4/.  I0«., 
not  being  aware  that  the  person  to  whom  he  tendered  it 
was  not  the  plaintiff's  attorney. 

J.  Williams,  for  the  plaintiff. — A  tender  to  the  clerk  of 
the  plaintiff's*  attorney  is  not  good;  a  tender  even  to  the 
attorney  himself  would  not  be  good* 

Lord  Tenterden,  C.  J. — ^Where  the  tender  is  made 
after  a  letter  sent  by  the  attorney  to  demand  paymoit,  the 
case  is  different.  If  I  were  to  hold,  that  a  tender  to  an 
attorney  who  had  authority  to  write  for  payment  (he  not 
disclaiming  his  authority  at  the  time),  was  not  a  good  ten- 
der, defendants  would  be  deluded,  as  they  would  not 
think  it  necessary  to  go  to  the  plaintiff  and  make  a  tender 
to  him.    And,  if  the  attorney  is  absent  from  his  office,  I 
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shall  hold  that  he  is  bound  by  the  acts  of  those  persons 
whom  he  allows  to  represent  him  in  his  office  (a). 

/.  Williams,  in  his  reply»  contended^  thatj  as  the  de- 
fendant did  Dot  return  the  press  when  he  had  the  oppor- 
tunity of  doing  so,  be  was  bound  to  pay  a  fair  price  for  it« 
which  was  5/.  5s. 
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V. 

Smith. 


Lord  Tent£R|>eKj  C.  J.  (in  summing  up). — Although 
the  putting  in  of  the  superior  materials  may  have  fairly 
enhanced  the  {Nrice  of  the  press;  yet,  if  the  plaintiff  has 
stipulated  to  complete  it  with  materials  of  an  inferior 
valuei  but  which  would  still  have  been  sufficient  for  use, 
he  is  bound  by  his  bargain,  and  cannot  charge  more  than 
the  stipulated  price;  and  I  am  of  opinion,  that  he  can- 
not compel  the  defendant  to  rescind  the  contract  by  re- 
turning the  pvess  (i). 

Verdict  for  the  defendant. 

/.  fTilUams,  and  Piatt,  for  the  plaintiff. 
Brodrick,  for  the  defendant. 

[Attonues.— P/fl«,  and  J.  Nokes.'] 


(a)  In  an  AnonymoaB  case,  1 
E«p.  N.  P.  C.  349,  it  was  proved, 
ui  sopport  of  a  plea  of  tender, 
that  the  defendant  had  sent  a  sum 
of  money  by  a  servant  to  the  plain- 
tifTs  house;  this  servant  took  it 
there  and  gave  it  to  a  servant  of 
^  plaintiff,  who  retired,  and  ap- 
P*w«i  to  go  with  the  money  to 
^  master.  Lord  Kenyan  left  it 
^  the  Jury  to  say,  uiiether  the 
money  had  been  tendered,  and 
they  found  that  it  had.  In  the 
ewe  of  Goodland  v.  BfewiM,  1 
Camp,  477,  it  was  held,  that  a 
^ndcrto  an  agent  authorized  to 
'"cceivc  payment,  is  as  good  as  a 


tender  to  the  creditor  in  person. 
In  the  case  of  Moffat  v.  Parunu, 
5  Taunt.  307,  a  credftor  had  told 
his  clerk,  previously  authorized 
to  receive  money,  not  to  receive  a 
sum  from  the  defendant,  and  the 
clerk,  on  the  sum  bemg  tendered, 
refused  to  receive  it,  and  assigned 
the  reason ;  this  was  held  to  be  a 
good  tender,  and  MantfieUl,  C.  J., 
observed,  that  a  tender  to  a  man- 
aging clerk  would  suffice.  See 
also  the  case  of  Blow  v.  Russell^ 
ante.  Vol.  1,  p.  365. 

(6)  See  the  case  of  Coih  v.  GUe$f 
ante,  p.  407. 

n  H  2 
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Dec.  2nd,  HiLL  V.  JoHNSOK* 

In  oisumpsit,  by  ASSUMPSIT  by  the  plaintiff;  as  the  indorsee,  against 
against  the         the  defendant,  as  the  drawer  of  a  bill  of  exchange  for  52L, 
^ex^^nge^ibe  ^^*^^  ^*'^  ^*^  ^®"  accepted  by  Colonel  Ormesby. 
defence  was.  The  defence  was,  that  the  plaintiff  had  giTen  time  to 

that  time  had  ° 

been  given  to  the  the  acceptor,  and  had  taken  a  warrant  of  attorney  from 
meef  this  de-  ^^^9  ^^  which  judgment  had  been  entered  up,  and  part  of 
fence,  a  copy  of  jjjg  amount  paid. 

a  paper  that  the  ^    ^ 

defendant  had  To  meet  this  case,  the  plaintiff^s  counsel  proposed  to 
wu°oflered'  In'  put  in  a  copy  of  a  paper,  which  a  witness  had  taken,  by  the 
Sis *Sie  defend-  ^^^^^  ^^  ^hc  plaintiff,  to  the  defendant  for  his  signature, 
ant  consented  to  hqJ  which  the  defendant  had  promised  to  sign,  and  return 

the  plaintirs  ,         i   .     •«.       mi  •  i*  n 

nsingany  means  to  the  plamtiff.     Ihis  paper  was  as  follows: — 
mentlrom^the         "  h  James  Johnson,  hereby  consent  to  Mr.  R.  Hill 

acceptor  wiUiout  ^ging  any  means  he  can  to  enforce  payment  from  Colonel 

right  to  recover  Ormcsby,  for  my  bill  drawn  by  me,  and  accepted  by  the 

— hJw,  that*^'  said  Colonel  Ormesby,  without  prejudice  to  his  right  to  re- 

t^i^lS^t  cover  against  the  drawer." 

Stamp. 

Campbettf  for  the  defendant. — I  submit,  that  this  re- 
quires a  stamp.  It  is  clearly  evidence  of  an  agreement 
between  the  plaintiff  and  the  defendant,  even  if  it  is  not  of 
itself  an  agreement. 

Lord  Tekterden. — I  think  it  may  be  read  without  a 
stamp. 

The  paper  was  read,  and  the  cause  was  ultimately  re- 
ferred. , 

F.  Pollock,  and  Gunning,  for  the  plaintiff.  | 

Campbell,  and  ClUtiy,  for  the  defendant. 

[Attomies— Ftr^o,  and  RaphadS\ 
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Ferguson  r.  Carrington*  Dec.  3rd. 

fjOODS  sold.  Plea — General  issue.  It  was  opened,  ^f  goods  be  sold 
on  the  part  of  the  plaintiff,  that  the  goods  had  been  sold  ^ndoToinnot,' 
by  the  plaintiff,  a  ribbon  manufacturer,  to  the  defendant,  S^J'^^^p^edT^' 
a  haberdasher,  at  a  credit  which  had  not  expired  at  the  maintain  <»- 

4.1,..  Ai  •  ,,  mmpwl  for  goods 

time  of  the  bringuig  of  the  action;  and  that  acceptances  sold,  even 
of  the  defendant  were  given  to  the  plaintiff  for  the  amount,  provf^h^l  ^e 
However,  it  was  argued  on  the  part  of  the  plaintiff,  that  5^t'**n'*ihe**' 
if  these  goods  were  bought,  not  for  the  regular  purposes  Airway  of  tnde, 
of  trade,  but  with  a  fraudulent  intent  of  selling  them  duient  purpose' 
directly  afterwards  at  an  under  price,  to  raise  money,  the  ^^iy*reiioid*at 
defendant  could  not  set  up  as  a  defence,  that  the  credit  »"  ""**"  Py***- 

.  '^  "^Sembie,  that 

had  not  expired.  trover  is  his  pro- 

A  witness  proved  the  sale  and  delivery  of  the  goods,  ^^  "^"*  ^* 
and  that  the  defendant  had  accepted  bills  for  the  price  of 
them,  which  bills  had  not  become  due.     The  plaintiff's 
counsel  then  proposed  to  call  a  witness  to  shew  how  the 
goods  had  been  disposed  of. 

Sir  t/.  Scarlett,  for  the  defendant. — I  submit  that  this  is 
not  evidence,  this  is  an  action  for  goods  sold,  and  how  are 
we  to  be  prepared  to  meet  a  case  of  supposed  fraud  ?  We 
come  here  to  shew  that  these  goods  were  sold  upon  credit, 
and  that  that  credit  has  not  expired. 

F.  PoUockf  for  the  plaintiff. — The  manner  of  treating 
the  goods  is  most  material  to  shew  that  this  was  a  fraudu- 
lent transaction. 

Sir  J.  Scarlett. — The  mode  of  treating  the  goods  can- 
liot  alter  the  original  contract.  It  might  be  good  evidence 
in  trover;  but  if  the  plaintiff  bring  an  aetion  upon  the  con- 
tract for  goods  sold,  this  evidence  is  not  admissible. 

Lord  Tenterden,  C,  J. — The  plaintiff  alleges  that  the 
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defendant  did  not  buy  these  goods  in  the  regular  course 
of  trade,  but  that  he  bought  them  for  the  fraudulent  pur- 
pose of  having  them  resold  at  a  less  price ;  and  the  plam- 
tiff  wishes,  as  the  time  of  credit  has  not  expired,  to 
abandon  the  contract  and  prove  fraud.  Now  this  I  think 
he  cannot  do,  for  he  cannot  treat  it  as  a  sale  in  one  view, 
and  reject  it  in  another. 

Nonsuit. 


F.  PoUock,  and  Goulbumj  for  the  plaintiff. 

Sir  J.  Scarlett f  and  Thesiger,  for  the  defendant. 

[Attornies— £.  haaa,  and  Haslem  4r  B.] 


1829. 
Jan,  24 


F.  Pollock  liow  moved  to  set  aside  the  nonsuit;  but  the 
Court  refused  a  rule,  and  held,  that,  although  the  plain- 
tiff might  have  perhaps  been  entitled  to  maintain  an  ac** 
tion  of  trover,  yet,  that  if  he  went  upon  the  contract,  he 
must  take  that  contract  as  it  actually  was,  and  must,  if 
he  affirmed  the  contract,  affirm  it  altogether. 

In  the  course  of  the  discussion  the  case  of  Farter  v. 
Patrick  (a)  was  cited,  and  Lord  Tenierden,  C.  J.,  observ- 
ed, that  the  authority  of  that  case  had  been  questioned. 


(a)  6  T.  R.  175.  Iq  that  case  it 
was  held,  that  if  goods  be  obtain- 
ed from  A.  by  false  pretences,  and 
pawned  to  B.  without  notice,  and 
A,  convict  the  offender  and  get 
possession  of  his  goods,  B.  may 
maintain  trover;  but  the  Court 
distinguished  the  case  from  those 
where  a  felony  had  been  commit^ 
ted,  because*  in  such  cases  the 
owner  was,  by  the  stat.  21  Hen. 


8,  c.  11,  entitled  to  restitution  on 
lus  prosecuting  the  offender  to 
conviction.  However,  that  sta- 
tute having  been  repealed  by  the 
Stat.  7  &  8  Geo.  4,  c.  27,  and  the 
restitution  of  goods  being  regulat- 
ed by  the  statute  7  &  S  Geo.  4,  c 
29,  s.  57»  tliis  distinction  between 
the  restitution  of  goods  obtained 
by  felony  and  by  false  pretences 
seems  to  be  at  an  end. 
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HawktnSi  surviving  Executor  of  WillaN,  v.  Sherman.       Dec.  3rd. 
Case,    The  Jr^t  count  of  the  declaration  stated*  tUk  -*•««'••*  ^ 

♦^  *  take  an  assign- 

tbe  testator  w^,  in  his  lifetimef  possessed  of  certain  mes-  ment  of  a  lease 
suagesi  &c.  for  thb  remainder  of  a  term  of  forty-one  years,  which  wiuoutof 
from  Christmas  1785,  granted  to  him  by  the  corporation  ^.^j;;^  by'oie 
of  London,  as  Goveniors  of  Christ's  Hospital,  subject  to  agreement  it 

,  was  stipulated^ 

certain  covenants  in  a  certain  indenture  of  lease  contained,  that  all  out-go- 

that  is  to  say,  among  other  things,  that  the  said  testator  pa!d?/!fl^up 

should,  from  time  to  time  during  the  term,  repair  the  de-  to  Aprfi  23rd; 

mised  premises,  and  yield  them  up  at  the  end  of  the  term  signnaent  in- 

in  sufficient  repair,  of  which  the  defendant  had  notice^  lease  (executed 

That,  on  the  1st  of  May,  1823,  the  testator  assigned  gf:),*''^.^^ 

his  interest  to  the  defendant  from  the  22nd  of  April,  >>sned  the  rest- 

lorto         1  .  11    1  •       1    .       1      1  due  of  the  term, 

lo^,  subject  to  all  the  covenants  contamed  m  the  lease,  subject  to  Uie 
which,  «  from  the  said  22nd  of  April,  on  the  part  of  S'iSeTo^'^.nt 
the  tenants,  lessees,  or  assignees,  were  or  ought  to  be  ob-  ^^  }^^  f^^^\ 
served,  performed,  and  kept."    That  the  defendant  enter-  22nd  'day  of 
ed,  and  that  it  became  his  duty  to  observe  and  perform  all  be^obsermi  on^ 
the  covenants  in  and  by  the  said  indenture  reserved,  men-  I**®  ^J^  ^L}^^ 

•  '  tenant.     The 

tioned,  and  contained,  and  which,  from  the  said  22nd  of  lease  contained 

4     .,  ,  ^    .  .  .a  covenant  to 

April,  on  the  part  of  the  tenants,  lessees,  or  assignees,  keep  the  pre- 
were  or  ought  to  have  been  performed.     Breach,  that  the  I^"todX« 
defendant  did  not  observe,  perform,  and  keep  the  cove-  them  up;  and, 

'    *  ^  after  the  assign- 

nants,  &c.,  in  this,  that  he  did  not,  from  the  said  22nd  ment,  the  re- 
of  April,  sufficiently  repair,  &c.,  by  reason  whereof  the  jB^and^recover- 
Govemors  of  Christ's  Hospital  recovered  a  sum  of  378/.  15*.  «.*  '^^  ^}^^'^' 

*  tions  wh:cb  oc« 

against  the  testator,  by  the  judgment  of  the  Court  of  eumd  before 
Common  Pleas.    The  second  count  stated  a  lease  as  in  Held,  that  b. 
the  first  count  mentioned,  and  that  it  was  assigned  to  the  ^1^***,^^^ 
defendant,  and  that  it  became  his  duty  to  perform  the  cove-  **"  }^^  *^"*; 

A       against  J,  for 

nants.  Breach,  that  the  defendant  did  not  perform  the  these  dilapida- 
tions, even 
though  it  could 
^  ptoved  that  A,  gave  a  smaller  price,  because  the  premises  were  out  of  repair : — Held,  also,  that 
the  Judge  could  not  look  beyond  the  written  instruments,  m.  the  written  agreement  and  the  assign- 
ment ^  If  B,  assign  the  lease  of  u  house  to  A,  by  deed,  subject  to  certain  covenants,  and  A,  lake 
P<>s«es^on,  whether  Rt.  remedy  for  a  breach  of  the  covenants  is  by  an  action  of  covenant,  though 
^  never  eiecvted  tbe  deed— Qiftfr^. 
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covenants  (without  specifying  any),  by  reason  of  which  the 
governors  recovered  a  sum  of  378/.  15^.  against  the  testa- 
tor.— Third  count,  that  the  testator  agreed  to  sell  to  the 
defendant  and  another,  who  agreed  to  buy  the  premises 
subject  to  the  covenants  in  the  lease,  whereby  it  became 
the  defendant's  duty  to  repair.  Breach,  that  he  did  not 
— Fourth  count,  that  the  defendant  occupied  the  premises 
subject  to  the  covenants  of  the  lease,  and  that,  contraiy 
to  his  duty,  he  did  not  repair. — F^h  count,  that  the  de- 
fendant became  tenant  from  year  to  year,  and  that,  con- 
trary to  his  duty,  he  permitted  the  premises  to  become 
ruinous  for  want  of  needful  repair. — Sixth  count,  similar, 
except  that  it  stated  that  the  testator  had  demised  to  the 
defendant  for  a  certain  term  of  years. — Seventh  count,  that 
the  defendant  was  tenant,  and  treated  the  premises  in  an 
untenantlike  manner.     Plea — ^Not  guilty. 

The  case  opened  on  the  part  of  the  plaintiff  was,  that 
the  defendant  had,  in  the  year  1823,  purchased  of  the  tes- 
tator the  residue  of  a  term  in  the  Bull  and  Mouth  Inn,  and 
that  he  bought  at  a  lower  price,  from  the  premises  bemg 
then  out  of  repair;  and  it  was  also  stated,  that  an  assign- 
ment of  the  lease  having  been  prepared,  it  had  been  exe- 
cuted by  the  plaintiff  but  not  by  the  defendant;  and  that 
the  Governors  of  Christ's  Hospital  had  sued  the  testator 
since  the  date  of  the  assignment,  and  had  recovered  a  sum 
of  378/.  I5s.  against  him. 

The  lease  from  Christ's  Hospital  to  Mr.  WiUan  was 
put  in.  It  was  dated  December  15th,  1785,  and  by  it  the 
Hospital  demised  the  Bull  and  Mouth  Inn  to  Mr.  WiUam 
for  forty-one  years,  at  a  rent  of  100/.  a-year,  subject  to 
certain  covenants,  one  of  which  was,  that  the  premises 
should  be  kept  in  good  repair,  and  so  be  delivered  up  at 
the  end  of  the  term. 

An  agreement  between  the  executors  of  Mr.  WiUoM, 
and  the  defendant  and  others,  dated  April  22d,  1823,  was 
also  put  in.  By  this,  the  former  agreed  to  sell,  and  the 
latter  to  buy,  the  Bull  and  Mouth  Inn;  and  it  was  also 
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agreed  that  the  lease  should  be  assigned  and  that  all  out- 

goiDgs  should  be  paid  by  the  executors  up  to  April  S3d.       Hawmhs 

The  assignment  of  the  term  to  the  defendant,  which  v- 

was  indorsed  on  the  back  of  the  lease,  was  offered  in  evi- 
dence. It  was  executed  by  the  plaintiff,  but  not  by  the 
defendant. 

Campbell,  for  the  defendant. — This  is  not  evidence 
against  the  defendant.     It  has  never  been  executed  by 


Lord  TeNterden,  C.  J. — The  executors  agree  to  as- 
sign the  lease,  and  they  have  executed  an  assignment.  I 
think  I  must  receive  it,  to  shew  that  the  plaintiffs  have 
performed  their  part  of  the  agreement. 

The  assignment  was  read.  By  this  the  plaintiffs  as- 
signed the  residue  of  the  term  to  the  defendant,  *^  to  hold 
to  him,  his  executors,  administrators,  and  assigns  from 
the  said  22d  day  of  April,  for  and  during  all  the  rest,  re- 
sidue, and  remainder  of  the  said  term,  subject  to  the  pay- 
ment of  the  rent  and  to  the  performance  and  observance 
of  affand  every  of  the  covenants,  in  and  by  the  said  in- 
denture reserved  and  contained,  which  from  the  said  S2d 
day  of  April,  on  the  part  of  the  tenants,  lessees,  or  assig- 
nees, were,  or  ought  to  be  observed,  performed,  fulfilled, 
and  kept:* 

Lord  Tenterden,  C.  J. — The  difficulty  here  is,  to  add 
anything  to  the  terms  contained  in  this  deed  of  assignment* 
It  is  an  assignment,  subject  to  the  payment  of  rent  and 
performance  of  covenants,  from  the  22d  day  of  April.  Now, 
upon  those  words,  I  cannot  say  that  the  defendant  is  liable 
to  dilapidations  before  that  time. 

Sir  J.  Scarlett,  for  the  plaintiff.  If  this  were  an  action 
founded  on  the  covenant,  it  might  be  so;  but  the  question 
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here  is^  as  to  what  was  the  implied  agreement  betweea 

{iAWftiNs     ^^®  parties,    NoW|  I  mean  to  say,  that  the  defendant  poiw 

«<  chased  with  reference  to  the  existing  state  of  the  premises, 

and  not  as  if  the  executors  were  bound  to  put  theos  into 

complete  repair  up  to  that  day. 

Lord  Tenterden,  C.  J. — The  general  rule  is,  that 
where  there  is  a  written  covenant,  you  can  add  nothing  to 
it.  Here,  there  was  not  only  a  written  agreement,  but 
an  actual  assignment  upon  it.  Can  I  look  farther  than 
those  instruments?  I  think  you  must  divide  the  sum,  and 
take  only  for  the  dilapidations  since  the  defendant  came 
into  possession. 

Sir  J.  Scarlett.— 1{  the  premises  continued  out  of  re- 
pair, he  continued  to  break  the  covenant;  and  though  the 
dilapidations  occurred  before  the  assignment,  they  con- 
tinued to  be  a  breach  aften 

Campbellf  for  the  defendant. — It  is  no  doubt  a  contin- 
uing covenant  as  between  lessor  and  lessee,  but  not  00  as 
between  assignor  and  assignee- 
Lord  Tenteroen,  C,  Jp — I  should  recommend  the  pa^ 
ties  to  agree  upon  some  certain  amount.  I  am  quite  sure, 
it  would  be  much  better  for  them. 

Verdict  for  the  plaintiff*    Damages — 60/.  by 
consent* 

Lord  Tenterden,  C«  J».^Now  the  case  is  over,  I  will 
state  the  difficulty  that  I  felt,  which  is  this:  I  am  very  much 
inclined  to  think,  that,  the  defendant  having  taken  pos- 
session under  the  assignment,  the  action  should  have  been 
covenant,  although  he  never  executed  the  deed  (a). 

(a)  See  the  case  of  The  East  358;  and  also,  the  case  of  BurneU 
India  Company  v.  Lewis,  ante,  p.      v.  Lynch,  5  B.  &  C.  589,  8  D. 
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F.  PoUock.—l  understand,  that  that  point  was  much  ^828. 

considered  before  this  declaration  was  prepared.  Hawwns 


Sir  J.  Scarlett,  F.  Pollock,  and  T.  F.  Ellis,  for  the 
plaintifK 

Campbell,  and  HiB,  for  the  defendant. 

[Attonues — Xyon  4*  Ca.  and  Ree$  4r  Co.] 


SBBRMiOI. 


&  R.  368,  where  the  law  on  this  that  an  action  on  the  case>  for  a 

subject  was  much  discoBsed.    In  breach  of  duty,  would  lie,  and 

that  case,  where  the  same  diffi*  doubted  whether  an   action   of 

culty  was  ndaed,  the  Court  held,  covenant  was  maintunable. 


Fowler  p#  Coster. 

Assumpsit  by  the  plaintlfi;  as  the  indorsee,  against 
the  defendant,  as  the  drawer  of  certain  bills  of  exchange. 
Plea  in  abatement,  that  the  several  promises  in  the  de- 
elaration  mentioned,  were  made  jointly  with  a  person  nam* 
ed  Cunningham.  Replication  that  the  promises  were  not 
made  jointly  with  Cunningham  (a). 

Lord  Tenterden,  C«  J.,  held,  that  on  these  pleadings 
the  defendant  had  the  right  to  begin  (6). 

Verdict  for  the  plaintiff. 

CampbeU,  and  Comyn,  for  the  plaintiff. 

Sir  J.  Scarlett,  and  R.  S.  Richards,  for  the  defendant. 

[Attomies— TTa/fter,  and  I/ewe%ii.] 


AttumptiU — 

Plea  in  «l>ate- 
meat,  that  the 
promisei  were 
"made  jointly 
with  A."  RepU- 
cation,  that  they 
were  not  made 
Jointly  with  A. 
On  the  trial  of 
this  issue,  the 
defendant  be- 
gins. 


(a)  The  forms  of  this  plea  and 
repficatioo,  will  be  found,  2  Ch. 
PI.  449  and  615. 

(6)   In   the   case  of  Rohey  ▼. 


Howard,  2  Stark.  ^,  where  the 
defendant  had  pleaded  in  abate- 
ment, that  the  promises  were 
made  jointly  with  G.  D.,  and  the 
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In  the  ensuing  Term,  R.  S.  JUchards,  moved  for  a  new 
trialj  on  the  ground  that  the  verdict  was  against  evidence; 
but  the  Court  refused  a  rule. 


replication  denied  that  the  pro- 
mises had  been  made  jointly,  it 
was  held  that  the  plaintiff  had  the 
right  to  begin,  as  he  had  to  prove 
his  damages.    However,  this  case 


seems  to  be  overmled  in  the 
principal  case,  as  well  as  by  the 
cases  of  Cooper  v.  Wakl^^  pott, 
p.  474,  and  Cotton  v.  James,  post. 


j^^  ^^^  George  v,  Radford. 

Aiheriraoffl-  v^ASE  for  a  malicious  arrest.  Plea— ^General  issue, 
cer  having  a       The  declaration  stated,  that  the  plaintiflT  was  "arrested 

warrftDt  from  *■ 

theiherifftoar-  by  his  body  and  imprisoned." 

^iliXrJ^  To  shew  an  arrest  and  imprisonment,  a  sherirs  officer, 
re^^  wSf  w-  na>"^d  Walbank,  was  called^  vho  stated  as  follows : — "  I  re- 
rant  to  him,      ceived  a  warrant  from  the  Sheriff  of  London,  to  arrest  the 

and  theui  hav- 
ing taken  a  fee,  plaintiff;  I  went  to  his  housOi  and  told  him  I  had  a  writ 

party's  attorney!  against  him  for  501.,  at  the  suit  of  Mr.  Radford;  and  I  read 
it  for^bS  tobi  *  P^P®"^  *^  ^™5  I  told  him,  that  as  I  knew  him,  I  would 
put  in.   After     (ako  his  word,  but  that  he  must  give  bail.    He  gave  me  a 

thif,  the  oflScer 

returned  that  foe,  I  think  about  two  pounds  or  under,  and  I  went  to 
the  party :-^  ^^  attorney,  and  told  him  what  had  occurred,  and  that 
t^a!^L^^  bail  must  be  put  in.     I  did  not  lock  the  plaintiff  up,  noi 

did  I  take  him  away ;  however,  I  made  a  return  that  I  had 

arrested  him." 


is  no  arresL 

In  an  action 
for  a  malicious 
arrest,  the  plain- 
tiff's counsel  had 
closed  his  case, 
and  the  defend- 
ant's counsel  had 

begun  to  address  arrest,  nor  an  imprisonment.  The  oincer  neither  touched 
Se  h^d  cwe°f   the  person  of  the  plaintiff,  nor  did  he  detain  him. 

Justice   said, 
he  would  non- 
suit, on  the 
ground  that 
there  was  no 
evidence  of  ma- 
lice.  Theplain- 
UflTs  counsel 

wished  to  adduce  further  evidence,  but  was  not  permitted,  the  Lord  Chief  Justice  observing,  that  the 
rule  of  not  permitting  a  party  to  adduce  fre^h  evidence,  after  such  party  had  closed  liis  case,  bsd 
been  already  too  much  relaxed. 


Sir  J.  Scarlett,  for  the  defendant. — This  is  neither  an 


Brougham,  for  the  plaintiff. — It  has  been  repeatedly 
held,  that,  to  constitute  an  arrest,  there  need  not  be  an  ac- 
tual touching  of  the  party,  nor  a  locking  him  up.     In  the 
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case  of  Berry  v.  Adamson  (a),  where  the  Court  held  that 
there  had  heen  no  arrest,  the  officer  had  not  even  gone 
near  the  party.  But  here  the  officer  goes  to  arrest  the 
plaintiff;  he  states  what  he  comes  for,  and  the  plaintiff"  ac- 
quiesces in  the  arrest. 


ChUifft  on  the  same  side. — In  B.  N.  P.  62,  it  is  said, 
that  there  need  not  be  an  actual  touching,  to  constitute  an 
arrest,  and  that  if  the  party  acquiesces,  it  is  sufficient. 
Now,  that  the  plaintiff  in  this  case  submitted  to  the  arrest 
ia  dear,  from  his  giving  the  officer  two  pounds.  It  there- 
fore stands  thus:  the  officer  goes  for  the  purpose  of  ar- 
resting, and  having  stated  what  he  comes  for,  his  authority 
is  acquiesced  in ;  and  the  present  defendant  afterwards  ad- 
mitted that  there  was  a  good  arrest,  as  he  declared  against 
the  plaintiff  as  in  custody  of  the  marshal  (b). 

Lord  Tenterden,  C.  J. — This  case  is  not  exactly  like 
that  of  Berry  v.  Adamson.  I  will  therefore  reserve  the 
point. 

Sir  J.  ScarleiL'-It  is  not  necessary  that  there  should 
be  a  touching  of  the  party,  or  a  locking  him  up ;  but  I  ne- 
ver heard,  that  giving  two  pounds  not  to  be  arrested,  was 
an  arrest.  Here  the  officer  reads  a  paper,  gets  some  mo- 
ney, and  then  goes  away,  without  requiring  the  party  to 
go  with  him. 

Lord  Tenterden,  C.  J. — If  the  party  had  gone  with 
the  officer,  that  would  have  been  enough. 


Sir  «/•  Scarlett, — It  is  doing  away  with  common  sense, 
to  introduce  these  constructive  arrests,  which  only  intro- 
duce fine  distinctions.    What  shall  we  say  to  this  case? 


(a)  Ante,  Vol.  2,  p.  603. 
(6)  This   form   of    declaring 
proves  Utile,  because  the  form  is 


the  same  on  serviceable  process, 
where  there  is  no  arrest. 
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Suppose  the  officer  had  looked  through  the  window,  and 
aaidj  I  have  a  writ,  what  shall  I  do  with  it?  Oh,  says  the 
party,  take  it  to  my  attorney.  Is  this  an  arrest!  If  it  be, 
we  shall  soon  oome  to  arresting  by  ine«is  of  a  twopomy- 
post  letter. 

Lord  TsNTSRDfiN,  C.  J. — I  own  that  my  strong  opiiuon 
is,  that  this  is  no  arrest,  but  as  the  opinions  of  odiers  nay 
not  coincide  with  mine,  I  will,  to  save  the  expense  of  coa»> 
ing  here  again,  let  the  case  proceed.  I  am  bound  to  say, 
that  I  much  disapprore  of  this  mode  of  executing  writs,  as 
it  enables  these  officers  to  obtain  sums  of  money  for  not 
doing  their  duty. 

The  phunti^Ts  case  then  proceeded  to  its  dose,  and  Sir 
J.  Scarlett  had  begun  to  address  the  Jury  for  the  defend- 
ant,  when 

Lord  TENTEfinsN,  C«  J.,  stopped  him,  observing,  that 
there  was  no  evidence  of  maUce,  and  that  therefore  the 
plaintiff  must  be  nonsuited. 

Brougham,  for  the  phuntiff,  wished  to  call  more  wit- 
nesses. 

Lord  Temtbrdbn,  C.  J. — ^You  had  closed  your  case, 
and  Sir  J.  Scarlett  had  begun  to  address  the  Jury.  If 
you  had  any  more  evidence,  you  should  have  adduced  it 
before  you  had  closed  your  case.    I  cannot  receive  it  now. 

Brougham. — The  strict  rule  has  been  very  much  re- 
laxed. 

Lord  Tenterdem,  C.  J.— Perhaps  too  much,  as,  I  am 
sorry  to  say,  a  great  many  other  rules  have  been.  The 
plaintiff  must  be  called. 

Nonsuit. 


MICHAELMAS  TERM,  9  GEO.  IV. 
Br&ug^am,  and  Chitty,  for  the  plaintiff. 
Sir  J.  Scarlett,  and  Jeremy,  for  the  defendant. 
[Anomies—J^iai^  and  Rogen  Sf  Son.'] 


KNtoHT  f>»  Hughes,  Grent.,  One,  &c. 


Dec,  eth. 


Assumpsit  for  money  paid.     Plea— General  Issae^  ^vf^i^fo/Jf 
This  action  iras  brought  for  contribution  (a).    The  plains-  a  coUector  of  ' 

taxes,  who  be- 
came a  defaulter, 
The  obligees  sued  A.,  and  recovered: — Held,  that  in  an  action  for  oontribation,  brought  by  A. 
against  B^  A.  conid  only  recover  half  the  amount  of  the  verdict  against  him,  and  that  he  could  not 
recover  from  B.  either  the  half  of  the  taxed  costs  of  the  obligees,  or  the  half  of  his  own  costs  of  de- 
fending the  action  brought  by  the  obligees. 

Held  also,  that  if  A.,  after  the  verdict  in  the  action  against  him  on  the  bond,  obtain  a  sum  of 
noaey  from  C,  be  mast  take  that  i&  reduction  of  the  amount  of  the  verdict,  and  cannot  apply  it 
either  to  pay  his  own  costs  or  the  taxed  costs  of  the  obligees. 


(a)  On  the  snbject  of  contri- 
bution. Lord  Kenyortf  in  the  case 
of  Turner  v.  Duvies,  2  Esp.  478, 
says, ''  I  have  no  doubt  that  where 
two  parties  became  joint  sureties 
for  a  third  person,  if  one  is  called 
vpon  and  forced  to  pay  the  whole 
of  the  money,  be  has  a  rigbt  to 
call  on  his  co-security  for  coti- 
tribution,  but  where  one  has 
been  induced  so  to  become  sure- 
ty at  the  iiMtance  of  tke  other, 
though  he  thereby  renders  him- 
self liable  to  the  person  to  whom 
the  security  is  given,  there  is  no 
prelenee  for  saying  that  he  shaU 
be  liable  to  be  caUed  upon  by  the 
person  at  whose  request  he  enter- 
ed into  the  security." 

As  to  contribution,  where  the 
parties  were  tort  featon^  see  the 
case  of  Merryweather  v.  Nixon, 
8T.r;  186,  (cited  ante,  Vol.2, 
P-  417,  n.);  <md  as  to  cases  where 
the  original  action  had  been  in 
tort^  see  the  case  of  Wooletf  y. 


Batte,  ante,  Vol.  2,  p.  417- 

Wiih  respect  to  the  liability  of 
a  principal  to  indemnify  his  bail, 
it  was  held  in  the  case  of  Fisher 
V.  Fallow,  5  Esp,  \7\,  that,> where 
a  person  becomes  bail  for  ano- 
ther, he  is  entitled  to  recover  from 
his  principal  all  the  expenses  he 
has  been  put  to  by  reason  of  it; 
and  the  principal  having  abscond- 
ed, it  was  held,  that  the  bail  might 
recover  the  expenses  of  sending 
after  his  principal,  to  take  him,  in 
order  to  render  him;  but  not  the  e±. 
penses  of  a  suit  commenced  against 
him  (the  bail)  by  the  person  he 
sent  after  the  principal,  for  a  com- 
pensation for  his  services,  which 
suit  he  had  improperly  defended : 
and  in  that  case  Lord  EUenho- 
rough  said, ''  The  relation  of  prin- 
^al  and  bail  is  this — ^The  prin- 
cipal engages  to  indemnify  the 
ImuI  from  all  expenses  fairly  aris- 
ing from  his  situation  as  bail.  I 
think  the  indemnity  goes  against 
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tiff  and  the  defendant  had  been  sureties  for  a  person  nam- 
ed Winkles,  as  eoUector  of  the  assessed  taxes  of  the  pa- 
rish of  St.  Mary,  Islington.  Winkles  having  become  a 
defaulter,  separate  actions  were  brought  against  the  plain- 
tiff and  the  defendant  on  their  bond;  the  former  of  these 
actions  had  been  tried,  and  a  verdict  had  passed  against  the 
present  plaintiff  for  1140/.  (a),  but  the  action  so  brought 
against  the  present  defendant  on  the  bond  had  not  been 
proceeded  in.  The  present  plaintiff  had  paid  the  amount 
of  that  verdict,  and  the  taxed  costs  of  Mr.  Lioveland  (the 
then  plaintiff),  and  he  also  had  incurred  costs  in  his  own 
defence. 

It  was  admitted  on  the  part  of  the  defendant,  that  the 
plaintiff  was  entitled  to  a  verdict  for  one  half  of  the  amount 
of  the  original  verdict,  subject  to  the  deduction  of  two 
sums  which  the  present  plaintiff  had  succeeded  in  recover- 
ing from  Winkles,  the  principal,  which  would  reduce  the 
moiety  now  to  be  recovered  to  5161. 

F.^  Pollock,  for  the  plaintiff. — I  submit  that  the  defend- 
ant is  liable  to  pay  half  of  the  original  plaintiff's  taxed 
costs,  and  one  half  the  costs  of  the  defence  of  the  original 
action,  as  well  as  to  pay  a  moiety  of  the  amount  of  the  ver- 
dict. 

Lord  Tenterden,  C.  J.,  inquired  if  there  was  any  au- 
thority in  support  of  that  proposition. 

F.  Pollock  replied,  that  he  had  not  been  able  to  find  any. 

all  charges  which  are  necessary  to  In  the  case  of  Reagon  v.  Wird- 
secure  themselves.  The  bul  have  nam,  1  C.  &  P.  434,  it  was  hdd, 
a  right  to  surrender  their  princi-  that  a  person  cannot  maintun  an 
pal  in  their  own  discharge,  and  action  for  his  trouble  and  loss  of 
for  theur  own  security.  If,  there-  time,  in  going  to  a  place  to  be- 
fore, the  principal  absconds,  so  come  bail  for  another, 
that  he  cannot  be  had,  the  bail  (6)  That  case  is  reported  etUe, 
may  take  erery  proper  and  neces-  p.  106. 
sary  step  to  secure  him.'' 
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Lord  Tenterden,  C.  J. — In  the  absence  of  any  autho- 
rity to  that  effect,  I  shall  hold  that  the  defendant  is  only       Knight 
liable  to  pay  one  moiety  of  the  amount  of  the  verdict.  «• 

Busby,  for  the  defendant. — I  submit  that  from  that  moi- 
ety we  have  a  right  to  deduct  half  of  the  two  sums  obtain- 
ed by  the  plaintiff  from  Winkles. 

F,  Pollock. — Those  two  sums  being  received  of  Win- 
kles, the  present  plaintiff  has,  I  apprehend,  a  right  to  set 
them  against  the  costs. 

Busby. — That  would  be  so  if  the  question  were  between 
the  plaintiff  and  the  principal ;  but,  as  between  the  two 
sureties,  it  is  otherwise. 

Lord  Tekterden,  C.  J. — I  think  that,  in  this  case,  what- 
ever the  plaintiff  has  received  since  the  verdict,  in  respect 
of  this  transaction,  must,  as  between  these  parties,  be  con- 
sidered as  having  been  received  in  reduction  of  the 
amount  of  the  verdict,  and  that  the  plaintiff  has  no  right 
to  retain  such  sums  against  the  costs.  However,  I  will  give 
Mr.  Pollock  leave  to  move  to  increase  the  amount  of  the 
verdict,  from  516/.  to  574/.  (a) ;  which  would  give  the 
plaintiff  these  two  sums  to  set  against  the  costs,  if  the 
Court  should  think  he  has  a  right  to  do  so. 

Verdict  for  the  plaintiff. — Damages  516/. 

F.  Pollock,  and  C.  CressweU,  for  the  plaintiff. 
Busby,  for  the  defendant. 

[Attornies — Godman,  and  Hughe$,'\ 

(a)  No  motion  was  made- 
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j^^  g^y^  Crocker  f .  Molyneux. 

A  ■ervant  being  X  ROVER,  for  a  suit  of  clothes.  Plea — Greneral  issue, 
year  at  thirty  '^  appeared  that  the  pl^intifF  was  hired  as  a  servant,  by 
fuu"of  cioSfea*  ^^^  defendant,  on  the  16th  June,  1827,  at  thirty  guineas 
was  provided  a-year,  and  a  suit  of  clothes ;  and  that  be  had,  on  entering 
suit  on  his  en-  the  service,  been  provided  by  the  defendant  with  the 
!S«u^  He  was  clothes  in  question,  which  were  a  sort  of  livery  suit,  which 
wrongfully  fj^Q  plaintiff  wore  when  his  mistress  drove  out.  It  was 
within  the  year:  also  proved,  that  the  defendant  dismissed  the  plaintiff, 
^d  not  main!  without  any  sufficient  cause,  before  the  year  had  expired. 

tain  trover  for 
the  clothes,  that 

not  being  the  CampheU^  for  the  defendant. — ^The  plaintiff  must  be 

proper  orm  o     nonsuited.     To  support  an  action  of  trover,  the  plaintiff 

must  have  a  property  in  the  clothes.    Now  these  clothes 

were  not  to  become  his  property,  till  he  had  served  the  year. 

J.  Williams,  contra. — I  submit,  that  as  he  was  hired 
for  a  year  upon  the  terms  of  having  wages  and  clothes,  he 
is  entitled  to  the  clothes  if  he  was  willing  to  have  stayed 
his  year;  but  he  was  prevented  from  doing  so,  by  the 
wrongful  act  of  the  defendant. 

Lord  Tenterden,  C.  J. — This  action  is  founded  in  pro- 
perty. If  the  plaintiff  was  dismissed  without  reasonable 
cause,  whereby  he  was  prevented  from  becoming  entitled 
to  this  suit  of  clothes,  he  has  his  action  for  that;  but  he 
cannot  maintain  an  action  of  trover,  because  he  has  no 
property  in  the  clothes  till  he  has  served  a  year. 

Nonsuit. 
J.  Williams,  and -,  for  the  plaintiff. 

Campbell,  for  the  defendant. 

[Attomies — Sparket,  and  Knighi.'] 

For  this  report  we  are  indebted  to         See  the  case  of  Archard  v.  Hot- 
the  kindness  of  a  friend  at  the  bar.      nory  ante,  p.  349. 
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Green  v.  Botheroyd. 
rk  Dec.  Gtk. 

liEBT  for  penalties  under  the  stat  25  Geo.  2,c.  36,  for 

keeping  a  house  for  the  public  performance  of  music,  with-  Geo.^8^c.  36, 

outaKcenseCa).    Plear-General  issue.  S'c!^"irpub- 

On  die  part  of  the  plaintiff  it  was  proved,  that  the  de-  He  dancing, 

fendant  kept  a  tavern  called  the  King's  Arms,  in  Beech  tends 'to  Hcens- 

Street,  Barbican,  and  that  on  Tuesdays  and  Fridays  there  SJeSJ^w/itli 

were  concerts,  to  whidi  the  price  of  admission  was  two-  "?  defence, 

*^  that  the  compa- 

ny frequenting 
the  performancea  were  respectable,  or  that  the  admission  money  was  not  received  for  the  benefit  of 
the  keeper  of  the  hoose. 
The  I3th  accL  of  that  stat.  whieh  gives  a  form  of  declaration,  extends  to  common  informers. 


(a)  The  declaration  was  framed 
under  s.  13  of  that  stat.  (which 
was  made  perpetual  by  the  stat. 
28  Geo.  2,  c.  19).  It  was  in  the 
following  form:  "  London,  to  wit 
—J.  G.,  the  plaintiff  in  this  suit, 
complains  of  R.  B.,  the  defendant 
in  this  suit,  h&ng  in  custody  of 
the  Marshal  of  the  Marshalsea  of 
our  lord  the  now  King  before  the 
King  himself,  of  a  plea  that  he 
render  to  him  the  sum  of  3,600/., 
of  lawful  money  of  Great  Britain, 
which  he  owes  to  and  tti\|ustly  de- 
tuns  from  him.  For  that  where- 
as the  sadd  defendant,  on  the 

day  of ,  in  the  year ,  and 

within  the  tpaoe  of  six  calendar 
months  before  the  commence- 
ment of  this  suit,  at  London,  to 
^vit,  in  the  parish  of  St.  Mary-le- 
Bow,  in  the  ward  of  Cheap,  was 
indebted  to  the  said  plaintiff  in  di- 
^W8»  to  DHt,  thirty  suras  of  lOOil 
each,  amounting  in  the  whole,  to 
wit,  to  the  sum  of  3000/.,  being 
forfeited  by  an  act,  intituled, '  An 
act   for    the  better    preventing 

thefts  and  robberies,  and  for  re- 


gulating places  of  public  enter- 
tainment,  and  punishing  persons 
keeping  disorderly  houses,'  where- 
by, and  by  force  of  the  statute  in 
that  case  made  and  profided,  an 
action  hath  accrued  to  the  said 
plaintiff,  to  demand  and  have  of 
and  from  the  said  defendant,  the 
said  sum  of  3000/.,  parcel  of  the 
said  sum  above  demanded.  And 
whereas  also,  &c."  [There  were 
five  other  counts  exactly  in  the 
same  form,  each  for  100/.  "  oAer 
parcel  of  the  said  sum  above  de- 
manded :"  and  the  laat  coimt  only 
varied  in  stating  it  to  be,  "residue  " 
instead  of  "  parcel "  of  the  sum. 
Each  of  these  six  counts  stated 
the  offence  to  be  on  a  different 
day.]  The  declaration  then  in- 
cluded, "  yet  the  said  defendant, 
though  often  reqhested  so  to  do, 
hath  not,  as  yet,  paid  to  the  sidd 
plaintiff  the  sud  sum  of  3,600/. 
above  demanded,  or  any  part  there- 
of, but  he  so  to  do  hath  hitherto 
wholly  neglected  and  refused;  and 
therefore  the  said  plaintiff  brings 
his  suit,  &c.  pledges,'*  &c. 
I  o 
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pence.     Evidence  was  also  given  that  there  had  been  a 
Grbbn        search  at  the  clerk  of  the  peace's  s>fRce,  and  that  no  entry 
„      »•  of  any  license  could  be  found  there. 

DOTHBROTD. 

Brougham,  for  the  defendant. — f  submit  that  the  houses 
contemplated  by  this  act  of  Parliament^  were  not  suck  as 
the  defendant's.  This  act  was  never  intended  to  prevent  a 
concert  in  a  licensed  tavern  or  hotel,  because,  by  this  act 
there  is  a  power  given  to  seize  all  persons  who  are  found 
therein;  indeed,  the  defendant's  house  is  not  a  house  kept 
for  music  or  dancing.  I  also  have  to  submit  that  the  13th 
sect,  of  this  act  does  not  apply  to  common  informers.  It 
cannot  be  said,  that  there  is  no  other  class  of  persons  that 
this  section  can  apply  to,  as  the  5th  sect,  rektes  to  parish 
officers,  who  are  called  upon  to  prosecute  houses  of  ill 
fame. 

Lord'TENTERDEN,  C.  J. — I  am  quite  against  you  upon 
both  points;  but  if  you  can  make  any  thing  of  them  you 
may  mention  them  hereafter  (a). 

Witnesses  were  called  to  shew  that  the  two-pences  re- 
ceived for  admission  to  these  concerts,  were  paid  over  to 
the  performers,  and  that  the  defendant  therefore  did  not 
receive  any  benefit  from  the  money  taken  for  admission; 
and  evidence  was  also  given  to  shew  that  those  who  fre- 
quented the  house,  were  respectable  persons,  and  that 
they  behaved  in  a  peaceable  and  orderly  manner. 

Lord  Tentebden,  C.  J. — The  witnesses  in  this  case 
have  proved  that  the  defendant  has  kept  a  room  for  a  pub- 
lic entertainment  of  music,  to  which  persons  were  admit' 
ted  at  two-pence  a-head.  Now  it  is  quite  immaterial, 
whether  he  received  this  for  his  own  benefit  or  for  others. 
With  regard  to  the  respectability  of  the  company,  that  can 

(a)  No  motion  was  made. 
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make  no  difierence;  for  if  they  had  been  the  members  of  1^-^* 

the  two  houses  of  Parliament,  with  their  wives  and  daugh-  Green 
ters,  the  law  would  equally  apply. 


BOTHBROYD. 


Verdict  for  the  plaintiff  for  one  penalty  of 
100/ (a). 

Sir  J*  Scarlett f  and  Ckitty^  for  the  plaintiff. 
Brougham^  and  Patteson,  for  the  defendant. 
[Attomies — WMteley,  and  Tkotnfis.'] 


(o)  By  the  stat.  25  Geo.  2,  c. 
36,  s.  2,  (made  perpetual  by  the 
Stat  28  Geo.  2,  c.  19),  it  itf  enacted 
that  any  house,  room,  garden,  or 
other  pkoe,  kept  for  public  danc- 
ing, music,  or  other  public  enter- 
tainment of  the  like  kind,  in  London 
or  WettminsteTp  or  witkin  twenty 
miks  thereof,  without  a  license  for 
that  purpose,  shall  be  deemed  a 
disorderly  house  or  place,  and  the 
penon  keeping  the  same  shall 
forfeit  100/.  to  such  person  as 
will  sue  for  the  same.  By  sect.  13, 
a  short  form  of  ^declaration  is  di- 
rected; and  by  sect.  14,  actions 
must  be  commenced  witlun  six  ca- 
lendsr  months  after  the  offence 
committed. 

In  the  case  of  Archer  v.  WUr 
lingrice,  4  Esp.  186,  Lord  Fllen. 
horough  held,  that,  to  make  a  party 
liable  to  a  penalty  under  this  act. 


it  is  not  essential  that  he  should 
take  money  for  admission;  and 
that  it  was  sufficient  to  shew  that 
dancing  was  publicly  carried  on 
in  a  house  belonging  to  the  de- 
.  fendant,  without  its  being  duly 
licensed.  His  Lordship  also  said, 
that  the  taking  of  money  for  ad- 
mission would  be  evidence  of  own- 
ership. His  Lordship  confirmed 
the  case  of  Bellis  v.  Burghtili,  2 
Esp.  722.  In  that  case,  a  roOm, 
kept  by  a  dancing  master,  where 
persons  met  for  the  purpose  of 
dancing,  but  to  which  no  persons 
were  admitted  but  subscribci:s,  or 
persons  introduced  by  them  or 
by  the  defendant  as  their  and  his 
friends,  and  to  which  persons 
were  not  indiscriminately  admit- 
ted, was  held  not  to  be  witlun  tills 
act. 
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A  djourned  Sittings  at  Westminster,  after  Michael^ 
mas  Term,  182S. 

BEFORE  LORD  TENTERDEN^  C.  J. 


2>^g^  ^2th.  Cooper  t?.  Wakley. 

If,  in  an  action  LlBEL.  The  declaration  stated,  that  the  plaintifi;  long 
ddfendant  plead  before,  &c.  "  had  been,  was^  and  still  is  a  surgeon,  and 
^ilrt^oS^pie^^^^  ^^^  used,  exercbed,  and  carried  on  the  profession  and  busi- 
ihg  the  general  ncss  of  a  surgeou  with  great  credit  and  reputation,  to  wit, 
affirmative  of  in  the  county  aforesaid ;"  that  he  had  been  and  was  surgeon 
the  defendant,"  ^^  *  Certain  hospital  called  Guy's  Hospital,  and  nephew  of 
b*  ^n^and  A^  Sir  Astlcy  Cooper,  Bart. ;  and  that  the  defendant  composed, 
pUintiff  has  not,  wrote,  and  published  a  certain  libel.  Different  parts  of 
right  to  be^n,  this  libel  werc  set  forth  in  the  first  /our  counts  of  the  de- 
proving^ thl  ^^  claration.  It  professed  to  describe  an  operation  of  lithoto- 
amountof  bis      ^ly  performed  by  Mr.  Cooper,  calling  it  a  tragedy;  and, 

ifadefendant,  from  the  circumstauces  it  professed  to  state,  it  imputed  to 
li'bd?  imputing"  ^im  a  Want  of  skill.  The  Jifih  count  of  the  declaration 
wantof«kiiito    g^ted  a  distinct  libel,  which  professed  to  be  a  reply  to 

a  surgeon,  plead  ^  '  '^  ,  Tv  *  '' 

that  the  plaintiff  certain  Statements  that  had  appeared  in  the  newspapers ; 

did  want  skill)       i  .    •■••     i  i     •  «•         i  t  •  >    « 

and  that  he  per-  th IS  libel  Stated,  fitter  alta,  that  the  operation  occupied 
lu™*fn'MSn'"  fifty-five  minutes,  "  the  average  maa?fiiMwt  of  time  in  which 
surgeonUke         this  Operation  is  performed  by  skilful  surgeons  being  about 

manner^  oc*  

cupying  unne-  SIX  minutcs."  This  libel  also  imputed  that  Mr.  Cooper 
and*OTusiiigun-  ^^^  ^^"  indebted  for  his  elevation  to  a  corrupt  system; 
"her'arc^iui"'  *"^  '^***  whatever  nught  be  his  private  virtues,  he  would 
affirmatives  on  never  have  been  placed  in  a  situation  of  such  deep  respon- 
defendant  ^  sibility,  had  he  not  been  the  nephew  of  Sir  Astley  Cooper. 
By  means,  &c.  the  plaintiff  **  has  been  and  is  greatly  pre- 
judiced," &c. 

The^r<f^  plea  (a)  (which  was  to  the  first  four  counts  of 
the  declaration,)  stated,  that  the  plaintiff  did  perform  the 


{a)  There  was  no  plea  of  the  general  issue. 
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operation  of  lithotomy  on  one  S.  P. ;  and  this  plea  then 
weat  on  to  re-assert  all  the  statement^  of  the  libel  in  the 
yery  words  of  tl»e  libel,  mutatis  mutandis. 

The  second  plea  (which  was  to  the^th  count  of  the  de« 
daration  only)  stated,  that  the  plaintiff  ought  not  to  have 
or  maintiun  his  aforesaid  action,  "  because  he  saysj  that  be- 
fore," &c.,  to  wit,  on  &c.,at  SfQ.f  the  said  plaintiff  being  such 
surgeon  as  aforesaid,  had  performed  the  said  operation  of 
lithotomy,  and  **  did, not  extract  the  stone  until  the  end  of 
fifty-five  miDUtes,  the  average  maadmum  of  time  in  which 
such  operation  is  performed  by  skilful  surgeons  being  about 
six  minutes ;  and  that  the  said  operatiop  was  a  melancholy 
exhibition^  and  was  performed  by  the  isaid  plaintiff  with- 
out proper  and  sufficient  skill,  dexterity,  and  self  posses- 
sion; and  that  the  said  plaintiff  did  not. perform  the  said 
operation  with  that  degree  of  skill  which  the  public  has 
aright  to  expect  from  a  suvgeon  of  Guy's  Hospital.  That 
the  said  case  did  not  present  such  difficultiesi  as  no  degree 
of  skill  could  have  surmounted  in  less  time  or  with  less 
disastrous  consequences;  and  that  the  said  patient  loi^t  his 
life,  not  because  hi^  case  was  really  one  of  extraordinary 
difficulty,  but  because  th0  said  plaintiff  performed  the  said 
operation  upon  him  as  aforesaid."  This  plea  then  went  on 
to  aver,  that  the  plaintiff  owed  his  elevation  to  a  corrupt 
system,  &c.  (in  the  words  of  the  latter  part  of  the  libel 
stated  in  the  fifth  count). 

The  third  plea  stated,  that,  **  as  to  the  publishing  of  so 
much  of  the  said  supposed  libellous  matters  in  the  said  decla- 
ration mentioned*  as  impute  to  the  said  plaintiff  unskilfulness 
^  a  surgeon  in  the  performance  of  the  said  supposed  opera- 
tion therein  mentioned;'*  the  said  defendant  says,  that  the 
said  plaintiff  ought  not  to  have  or  maintain,  &c.  because  he 
says,  that  before  &c.,  to  wit,  on  &c.j  at  &c.,  **  the  said  plain- 
tiff performed  the  said  operation  of  lithotomy  in  the  said 
second  plea  mentioned,  and  therein  occupied  a  long  space  of 
time,  to  wit,  the  space  of  fifty  minutes,  being  a  much  longer 
time  than  was  necessary  or  proper,  or  than  a  skilful  surgeon 
vould  have  occupied  in  that  behalf;  and  that  the  said 
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plaintiff  then  and  there  performed  the  said  operation  in  an 
imskilAil  and  unsurgeonlike  manner;  and  did  then  and 
there  by  such  unskilfulness  cause  the  said  patient  a  much 
greater  degree  of  pain  and  suffering  than  he  would  other- 
wise^  and  but  for  that  cause,  have  incurred;  and  that  it 
was  and  is  doubtfiil  and  questionable  whether  or  not  the 
death  of  the  said  patient  was  caused  by  such  unskilfulness 
aforesaid;  and  whether,  if  due  and  proper  skill  had  been 
used  in  the  said  operation,  the  life  of  the  said  patient 
would  not  have  been  saved;  wherefore  the  said  defendant 
afterwards,  to  wit,  &c.  published,**  &c. 

The  fourth  plea  was,  that  as  to  the  publishing  of  so 
much  of  the  said  libellous  matters  in  the  introductory 
part  of  the  said  last  plea  mentioned,  as  impute  to  the  said 
plaintiff  unskilfulness  as  a  surgeon  in  the  performance  of 
the  said  supposed  operation  therein  mentioned,  the  said 
defendant  "  by  leave,  &c.,  says,  that  the  said  plaintiff  ought 
not  to  have  or  maintain,  &c. ;  because  he  says,  that  before 
&c.  the  said  plaintiff  performed  the  said  operation  of 
lithotomy  in  the  said  second  plea  mentioned,  and  therein 
occupied  a  long  space  of  time,  to  wit,  the  space  of  fifty 
minutes,  being  a  much  longer  time  than  was  necessary  or 
proper,  or  than  a  skilful  surgeon  would  have  occupied  in 
that  behalf;  and  that  the  said  plaintiff  then  and  there 
performed  the  said  operation  in  an  unskilful  and  unsur- 
geonlike manner,  and  did  then  and  there  by  such  unskil- 
fulness cause  the  said  patient  a  much  greater  degree  of 
pain  and  suffering  than  he  would  otherwise,  and  but  for 
that  cause,  have  incurred,  wherefore,*'  &c. 

The  fifth  and  sixth  pleas  went  to  justify  those  parts  of 
the  libels  which  stated  that  Mr.  Cooper  was  indebted 
for  his  elevation  to  the  influence  of  a  corrupt  system,  &c.; 
— and  the  seventh  plea  stated,  that  Guy's  Hospital  was  a 
public  hospital,  and  that  the  plaintiff,  being  the  editor  of  a 
periodical  and  critical  work  called  the  Lancet,  published 
the  alleged  libels,  they  being  true  and  correct  reports 
of  what  had  occurred. 

Replication,  de  injuria^ . 


MICHAELMAS  TERM,  9  GEO.  IV. 
R.  Scarlett,  for  the  plaintiff,  having  opened  the  plead- 


ings— 


Sir  /.  Scarlett,  as  the  plaintiff's  leading  counsel,  con- 
tended, that  the  plaintiff  had  the  right  to  begin,  the 
affirmatiTe  of  the  issue  being  upon  his  client;  and  he 
argued,  that,  as  the  issue  was,  whether  the  plaintiff  had 
performed  an  operation  in  an  unskilful  and  unsurgeonlike 
manner,  and  had  occupied  too  much  time,  it  was  incum- 
bent  upon  the  plaintiff  to  give  evidence  of  his  skill. 
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Waklet. 


Lord  Tenterdbn,  C.  J. — That  he  occupied  too  long  a 
time  is  an  affirmative. 

Sir  J.  Scarlett. — Besides  this,  I  submit,  that,  as  the 
damages  are  unliquidated,  that  gives  the  plaintiff  a  right 
to  begin,  to  shew  the  extent  of  the  injury  he  ha^  received. 

Lord  Tenterden,  C.  J. — Till  the  Issue  is  tried  that 
question  does  not  arise. 


The  defendant,  in  person,  relied  on  the  cases  oi  Hodges 
V.  Holder  (a),  Jackson  v.  Hesketh  (6),  and  Bedell  v. 
RusseU  (c). 


(a)  3  Camp.  366.— That  was  an 
action  of  trespass  quare  dausum 
frcgit,  and  the  defendant  had 
pleaded,  that,  as  to  coming  with 
force  and  arms,  and  whatever  else 
vcu  againsi  the  peaces  he  was  not 
guilty;  and  as  to  the  residue,  a 
right  of  way,  which  was  demed 
by  the  replication.  Boy/ey,  J., 
held,  that  the  defendant  should 
l>egiD,  as  not  guilty  as  to  the 
force  and  arms  was  not  a  general 
Usue,  and  did  not  throw  any  ne- 
cessity of  proof  upon  the  plaintiff. 

16)  2  Stork.  618.— In  this  case 
the  pleadbgs  were  exactly  simi- 
lar to  those  in  the  case  of  Hodgci 


7.  Holder.  Bayley,  J.,  after  con- 
ferring with  Wood^  B.,  held  the 
defendant  entitled  to  begin,  ob- 
sening,  that^the  denial  of  what  was 
against  the  peace  was  put  in  mere- 
ly to  save  a  fine  to  the  king;  and 
Bayley,  J.,  also  said:  "  The  party 
who  has  to  ^rove  the  affirmadve 
of  the  issue  ought  to  begin;  and 
where  there  are  several  issues,  and 
the  proof  of  one  of  them  lies  upon 
the  plaintiff,  he  is  entitled  to  be- 
gin. The  question  of  damages 
never  arises  till  the  issue  has  tieen 
tried'' 

(c)  R.  &  Al.  293.— This  was  an 
action  fur  assaulting,  beating,  and 
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Sir  c7.  Scarlett — On  the  question  of  skill  or  no  skill, 
the  proof  of  the  affirmative  is  proof  of  the  skill.  The 
plaintiff*  here  complains  of  the  defendant's  charging  him 
with  want  of  skill;  and  the  defendant,  by  his  pleas,  has  put 
the  plaintiff's  skill  in  issue.  Now,  as  the  defendant  has 
denied  the  skill  of  the  plaintiff;  it  lies  upon  the  plaintiff  to 
prove  it;  and  the  last  case  cited  shews  that  Lord  Chief 
Justice  Best  thought  that  the  plaintiff  should  have  b^n, 
and  would  have  so  held,  except  that  he  felt  himself  bound 
by  the  previous  authorities. 


Lord  Tenterden,  C.  J.  (addressing  the  defendant).— 
You  see  that  Sir  James  Scarlett  contends,  that  certain 
parts  of  your  pleas  call  upon  him  to  prove  an  affirmative. 
It  therefore  becomes  material  to  consider  what  diese  several 
pleas  are.  In  the  second  plea,  you  allege  that  the  opera- 
tion was  performed  by  the  plaintiff  without  proper  and 
sufficient  skill,  and  that  the  operation  did  not  present  such 
difficulties  as  no  degree  of  skill  could  have  surmounted; 
but  because  the  operation  was  performed  as  aforesaid,  you 
justify  the  publication.  The  third  plea  is,  that  the  plain- 
tiff, in  performing  the  operation,  occupied  a  longer  time 
than  was  necessary,  and  performed  it  in  an  unsurgeonlike 
manner,  causing  greater  pain  to  the  patient  than  was  neces- 
sary;— and  the  fourth  plea  is,  that  the  operation  occupied 


shooting  at  the  plsuntiff.  Pleas 
(withoat  the  general  is6ue}»  that 
the  plaintiff  was  a  mariner  on 
board  a  ship,  of  which  the  defend- 
ant was  comnaander,  and  that  the 
plaintiff  was  engaged  in  a  mutiny, 
to  suppress  which  the  defendant 
committed  the  trespasses.  Re- 
plication dc  injuria.  Vaughatif 
Serjt,  for  the  pUntiff,  contend- 
ed,  that  he  had  a  right  to  begin,  to 
shew  the  amount  of  damages;  and 
he  argued,  that  the  previous  cases 
had  been  mere  questions  of  right; 


this,  on  the  contrary,  was  one 
where  the  damages  were  the  es- 
sence of  the  inquiry.  Buty  C.  J-, 
observed,  that,  but  for  the  au- 
thorities, he  should  have  thouf  bt 
that  the  onia  of  proving  damages 
gave  the  pluntiff  a  right  to  begin : 
but  his  Lordship  said,  that  it  be- 
ing of  the  utmost  consequence 
that  the  practice  should  be  uni- 
form, he  should  consider  himself 
bound  by  the  cases;  and  he  direct- 
ed the  defendant's  counsel  to  b^ 
gin« 
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a  longer  time  than  was  necessary,  and  was  performed  in 
an  unskilful  manner.  These  being  the  allegations  of  the 
pleas.  Sir  Jame%  Scarlett  contends,  that  he  should  begin 
by  proving  the  plaintiflTs  skill.  Now,  upon  that,  do  you 
wish  to  make  any  further  observation? 

The  defendant. — I  charge  the  plaintiff  with  unskilful- 
ness,  and  come  here  prepared  to  prove  it. 

Lord  Tenterdbn,  C.  J. — As  the  decision  in  this  case 
will  probably  be  quoted  as  a  precedent,  I  shall  avail  my- 
self of  the  assistance  of  the  other  learned  Judges  (a). 

His  Lordship  then  went  out  of  Court  to  confer  with 
Bayletf,  Littledale^  and  J.  Pjurke,  Js.,  and  on  his  return 
said :  ''  I  am  of  opinion  that  the  defendant  has  a  right  to 
begin.  The  general  rule  is,  that  that  party  on  whom  the 
affirmative  lies  has  to  begin;  and  in  one,  at  least,  of  the 
cases  cited,  the  plaintiff  was  seeking  to  recover  unliqui- 
dated damages.  I  mean  the  case  o{ Bedell  v.  Russell.  It 
has  been  said,  that  here  the  affirmative  is  upon  the  plain- 
tiff:— however,  upon  reading  these  pleas,  I  find  nothing  of 
that  kind.  The  plaintiff  must,  in  the  first  instance,  be 
taken  to  exercise  his  profession  with  skill,  as  no  one  is 
presumed  to  have  misconducted  himself;  and,  if  the  de- 
fendant asserts  that  the  plaintiff  wanted  skill,  and  oc- 
cupied unnecessary  time  in  the  performance  of  an  opera- 
tion, it  lies  upon  him  to  prove  it;  and  so,  if  the  defendant 
says,  that  an  operation  was  unskilfully  performed,  and 
caused  more  pain  than  was  necessary,  it  lies  upon  him 
to  prove  that  also.  It  is  incumbent  upon  the  defendant  to 
make  out  the  truth  of  all  these  assertions;  and  till  that  is 
done,  the  plaintiff  is  not  called  upon  to  go  into  any  evi- 
dence. I  ought  also  to  add,  that  my  learned  brothers  con- 
cur with  me  in  this  opinion.** 


(a)  Their  Lordships  were  sitting  in  the  Bail  Court,  under  the  King's 
warrant. 
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The  defendant  then  stated  his  case  to  the  Jury,  and 
called  his  witnesses.  After  that  the  plaintiff's  counsel  ad* 
dressed  the  Jury«  and  called  witnesses;  and  the  defendant 
replied. 


Lord  Tenterden,  C.  J.,  left  it  to  the  Jury  to  say, 
whether  the  allegations  of  the  pleas  had  been  made  out  to 
their  satisfaction. 

Verdict  for  the  plaintiff. — Damages,  lOOi. 


Sir  J.  Scarlett,  F.  Pollock,  and  R.  Scarlett,  for  the 
plaintiff. 

The  defendant,  in  person. 

[Attomies — Paterson  4*  Peile,  and  Fairtham  Sf  LoJt^,'\ 


As  it  it  now  dedded,  that  if  a 
defendant  pleads  aifinnatiye  justir- 
fications  without  the  flfeneral  issue, 
he  has  a  right  to  begin;  there  is 
liUle  doubt  that  phiintiffs  will  ex- 
erdse  their  ingenuity  to  make  the 
defendants  put  the  general  issue 
on  the  record.  Now,  one  way  in 
which  this  can  be  effected  is,  by 
adding  another  count  to  the  decla- 
ration,  charging  the  defendant 
with  some  supposed  cause  of  ac- 
tion wluch  can  be  joined  mth  the 
real  one,  but  which  has  no  foundd- 
tion  in  fact,  e.g.  in  trespass  guare 
cUttuum  /regit,  to  add  a  count  for 


an  assault.  Now,  as  this  nippofr- 
ed  assault  never  happened,  the  de- 
fendant must  plead  the  general 
issue  to  this  count,  and  so  put 
the  affirmative  of  one  of  the 
issues  upon  the  plaintiff;  hoir- 
ever,  if  it  appeared  at  the  triil  that 
this  was  a  mere  trick  to  get  the 
reply,  it  is  by  no  means  dear  that 
the  Judge  would  allow  it  to  pre- 
vail s  and  whether  it  did  prevul  or 
not,  the  pkdntiff  would  do  well  to 
consider  whether  the  attempting  a 
trick  of  that  sort  would  not  do  liim 
more  harm  with  the  Jury  than  the 
reply  itself  would  do  him  good. 
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Vincent  r.  Cole.  2)^^.  ^8^;^^ 

tT  ORK  and  labour.  Plea — General  issue.  The  plain-  a.  had  built  a 
titr,  a  builder,  sought  to  recover  a  sum  of  91/.  for  extra  der^writteiT"" 
work.  It  was  opened,  that  the  defendant  had  employed  ^jJ^We'i"**  ▼!** 
the  plaintiff  to  rebuild  a  house,  No.  23,  Greek  Street,  dence  for  want 
Sobo,  under  a  contract,  at  the  price  of  525L,  and  that  the  sued V  for  the' 
plaintiff,  besides  doing  this  (for  which  the  sum  of  525/.  ;tti^/b^rSe 
had  been  paid),  had  pulled  dovm  a  shed,  and  made  cer-  ^oum,  aUegiog 

....  _  -  _       -  them  to  be  ex- 

tain  excavations,  which  were  charged  as  extra  work,  these  tras,  and  not 
things  not  being  included  in  the  contract;  and  it  was  also  IJJ^S^.^  ** 
alleged,  that  the  plaintiff  was  entitled  to  recover  one  half  ?'^»  that  the 

f      '  *  ^     Court  conld  not 

of  the  expense  of  a  party  wall  as  extra  work,  as  only  one  look  at  the  un- 

moiety  of  the  expense  of  it  was  included  in  the  contract,  tract  to  axer- 

The  surveyor,  who  proved  that  the  work  had  been  ^j^^^^^m 

done^  stated,  that  a  written  agreement  had  been  drawn  up  v«re  included 

.  ,  in  it  or  not,  and 

and  signed  by  the  parties.  that  the  piahi- 

This  agreement  was  produced,  but  it  was  not  stamped.    nJ^JSted.*^ 

Sir  J.' Scarlett,  for  the  defendant. — Whether  certain 
works  were  within  the  terms  of  a  written  agreement  or 
not,  can  only  be  proved  by  the  agreement  itself;  and  if 
such  agreement  is  not  stamped,  it  cannot  be  read,  and  the 
plaintiff  must  be  called. 

Gumey,  for  the  plaintiff. — We  do  not  sue  on  the  writ- 
ten agreement.  This  work  was  not  done  under  it.  The 
agreement,  therefore,  forms  no  part  of  our  case.  However, 
I  submit,  on  the  authority  of  the  case  of  Rex  v.  Pendlc' 
tan  (a),  that  the  Court  may  look  at  this  unstamped  agree- 
ment, to  see  that  the  work  for  which  we  seek  to  recover 
is  not  included  in  it. 

Sir  J,  Scarlett. — The  objection  I  take  was  not  made  at 
the  sessions  in  the  case  of  Rex  v.  Pendlet(m,  and  that  is 
60  stated  by  Mr.  Justice  Le  Blanc  (6). 

{a)  15  East,  449.  {b)  Id.  451. 
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Lord  Tenterden,  C.  J. — ^Unless  I  look  at  the  agrce- 
menty  how  can  I  tell  whether  the  taking  down  of  the  shed 
and  the  excavations  are  not  within  the  terms  of  it;  and 
without  that,  how  can  I  say,  that  the  plaintiff  was  not  to 
build  the  entire  party-walL 

Sir  J.  Scarlett. — If  this  objection  does  not  prevMl,Tery 
great  uncertainty  will  be  introduced  in  the  practice  of 
proving  written,  instruments. 

Lord  Tenterden,  C.  J. — I  think  the  safest  course  will 
be,  to  exclude  this  evidence.  With  respect  to  the  neces- 
sity of  proving  written  instruments  by  the  production  of 
t*le  instruments  themselves,  I  know  that  I  hold  more  strict- 
ly than  some  other  Judges.  I  think  that  I  ought  to  non- 
suit the  plaintiff. 

Nonsuit. 

Gumey,  and  Archbold,  for  the  plaintiff. 

Sir  J.  Scarlett,  and  John  Evans,  for  the  defendant. 
[Attomies.— 5p%  *  B.,  and  Ettifw.] 


In  the  ensuing  Term^  Gumey  moved  to  set  aside  the 
nonsuit,  but  the  Court  refused  a  rule. 

In  the  case  of  lUx  v.   Holy  the  question  was,  whether  parol 

Trinityy  in  Kingston  on   HuUj  7  evidence,  that  the  oecapier  was 

B.  k  C.  611,  it  was  held,  that,  al-  tenant  of  the  plaiatifl;  was  sui- 

though  there  might  be  a  written  eient  proof  thi^  the  reftrrioa  m 

instrument  defining  the  terms  of  in  the  plaintiff,  it  being  proved 

a  tenancy,  yet  the  fact  of  the  te-  that  the  occupier  heL\  under  a 

nancy  might  be  proved  by  parol ;  ^vritten  agreement.      But  upon 

and  Mr.  Jus^e  Littledak  observ-  this  point  the  Court  was  divided  ia 

ed,  that  payment  of  rent  was  evi-  opinion. 

deuce  of  a  tenancy,  and  might  be  The  cases  in  which  an  unstamp- 

proved  without  any  written  instru-  ed  instrument  is  evidence  for  col- 

ment.    However,  in  the  case  of  lateral  purposes,  will  be  foirad 

Sirotlur  ▼.   Borr,  5  Bing.  136,  collected  in  1  Phill.  Law.  of  En 

which  was  an  action  for  an  ii^ury  p.  518,  aad  2  Sauod-  PI.  &  Bt- 

done  to  the  pkiintiff*s  reversion,  828. 


! 
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Thompson  v.  Lewis,  Dec.  19M. 

Assumpsit  by  the  plaintiff,  as  an  apothecary,  to  re-  if  in  an  action 
cover  for  certain  draughts  supplied  to  the  defendant;  and  ^^y^  ^^^  it' 
also  for  dressings  to  be  applied  to  a  wound  in  the  defend-  "f^ndV'on  and 

ant*S  arm.  prior  to  the  1st  of 

To  prove  that  the  plaintiff  was  in  practice  as  an  apothe-  was  a  curer  of 
cary,  on  or  before  the  1st  day  of  August,  1816,  witnesses  compiaintsfbut 
were  called,  who  stated,  that  they  had  known  the  plaintiff  did  not  keep  any 

shop  or  make 

attend  people  from  a  period  antecedent  to  that  date,  and  up  the  prescrip- 
down  to  the  present  time,  but  on  their  being  asked  whe-  \^^uu,  he  idu 
ther  the  plaintiff  was  a  quack  who  attended  people  for  f*>^  ^  ^""^^Jl^ 

^  *  *       '^  to  recover  the 

particular  disorders,  no  cure  no  pay,  the  witnesses  safil  amount  of  bis 
they  did  not  know.  There  was  no  evidence  of  the  plain- 
tiff's keeping  a  shop  till  long  after  the  year  1815,  or  of  his 
having  any  shop-boy  to  carry  out  medicine,  or  of  his  evw: 
having  made  up  the  prescription  of  any  physician,  thougli 
one  of  the  witnesses  said  that  he  considered  tbe  plaintiff 
to  be  capable  of  making  up  a  prescription. 

The  defence  was : — Firsts  that  the  plaintiff  was  a  per- 
son who  undertook  to  cure  particidar  disorders,  no  cure 
no  pay,  and  that,  therefore,  he  had  not  practised  as  an 
apothecary  on  or  before  the  1st  day  of  Aoignst,  1615;  and 
second^  that  he  had  agreed  not  to  charge  the  plaintiff  any 
thing  unless  he  effected  a  cure,  which  he  had  not  done; 
and  to  prove  this  second  defence,  evidence  was  adduced  on 
the  part  of  the  defendant. 

Lord  Tenterden,  C.  J.  (in  summing  up). — To  support 
this  action,  it  must  be  proved  that  the  plaintiff  practised 
as  an  apothecary  on  or  before  the  1st  day  of  August, 
181 5*  It  is  contended,  on  the  part  of  the  defendant,  that 
the  plaintiff  was  not  an  apothecary,  but  merely  a  person 
who  went  about  to  cure  certain  local  complaints,  no  cure 
110  pay;  now,  if  that  be  so,  I  think  that  that  is  not  a  suf- 
ficient practising  as  an  apothecary  to  satisfy  this  act 
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The  merely  going  about  caring  these  particular  local  com- 
plaints not  being,  in  my  judgment^  a  practbing  as  an  apothe- 
cary.    The  duty  of  an  apothecary  is  to  prepare  the  me- 
dicine directed  by  the  prescriptions  of  physicians;  and,  in 
the  fifth  section  of  the  stat.  56  Geo.  3,  c.  194,  it  is  recited, 
that,  "  it  is  the  duty  of  every  person  using  or  exercising 
the  art  and  mystery  of  an  apothecary,  to  prepare  with  ex- 
actness, and  to  dispense  such  medidnes  as  may  be  directed 
for  the  sick  by  any  physician  lawfully  licensed."    In  the 
present  case,  there  is  no  evidence  that  the  plaintiff  ever 
made  up  a  single  prescription:  indeed  it  does  not  appear 
that  the  plaintiff  kept  any  shop  till  very  lately.    You  will 
therefore  say,  whether  the  plaintiff  was  a  mere  carer  of 
l6cal  complaints,  or  whether  he  was  in  the  habit  of  making 
up  the  prescriptions  of  physicians.    If  the  evidence  con- 
vinces you  of  the  latter,  there  is  no  doubt  of  the  plaintiff's 
having  practised  as  an  apothecary;  and  it  will  then  be- 
come material  to  consider  the  second  point,  whether,  in 
this  instance,  he  was  to  be  paid  only  in  the  event  of  effect- 
ing a  cure.     Now,  on  this  point,  one  of  the  witnesses  has 
proved  that  the  plaintiff  agreed  ''  to  take  nothing  if  he  did 
not  effect  a  cure,"  which  cure  it  appears  he  has  not  effect- 
ed.   If  you  believe  that  witness,  the  defendant  will,  on 
that  ground,  clearly  be  entitled  to  your  verdict 

Verdict  for  the  defendant 

Reader^  and  Plait,  for  the  pkintiff. 
Sir  J.  Scarleli,  for  the  defendant. 

[Attomies — Wadey  and  Tanner  J] 

By  tbe  stat.  56  Geo.  3,  c.  194,  practice  as  an  apothecary  prior  io 

8.  21  >  '*  No  apothecary  shall  be  or  on  the  1st  day  of  August,  1815, 

allow'ed  to  reeoyer  any  charges  or  that  he  has  obtained  a  certifi- 

claimed  by  him  in  any  Court  of  cate  to  practise  as  an  i^othecary 

law,  unless  such  apothecary  shall  from  the   master,  wardens,  and 

jrrcve  on  the  trial  that  he  was  in  society  of  apothecanes."    In  tW 
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ease  of  The  Apothecaries*  Co,  t. 
Warlmrtom,  3  B.  &  A.  40,  it  was 
held,  that  the  mere  administering 
of  medicine  is  not  enough  to  justi- 
fy the  conclusion  that  the  party 
practised  as  an  apothecary;  and 
if  evidence  is  given  that  the  party 
could  not  read  prescriptions,  and 
did  not  know  the  weights  and 
measures  used  by  apothecaries, 
it  is  cogent  evidence  from  which  a 
Juiy  may  presume  that  he  did  not 
practise  as  an  apothecary.  In  the 
case  of  Brown  v.  Rohimorij  ante, 
VoL  ],  p.  264,  it  was  held,  that 
administering  medicines  while  in 
the  service  of  another  person  as 
an  apothecary's  assistant,  is  not  a 
pnctinngas  an  apothecary,  though 
the  person  so  administering  the 
me^fidnes  is  himself  pud  for  them. 
And  in  the  case  of  Alison  v.  Hay- 
don,  ante,  p.  246,  it  was  decided, 
that  admission  as  a  member  of  the 


Royal  College  of  Surgeons  does 
not  entitle  a  party  to  charge  for 
medicines  administered  by  him. 
while  atten^ng  a  patient  suffering 
under  typhus  fever;  but  it  was 
there  held,  that  he  may  charge  for 

.  medicine  administered  in  a  surgi- 
cal case,  where  the  me<lticine  is  sub- 
servient and  subonUnate  to  the 
discharge  of  his  duty  as  a  surgeon. 
In  the  case  of  Steed  v.  Henley,  ante. 
Vol.  1,  p.  574,  it  was  held,  that  if 
a  party,  who  furnishes  medicines, 
cannot  recover  the  price  of  thenl 
under  the  stat.  55  Geo.  3,  c.  194, 
he  cannot  recover  even  for  the 

.  phials  in  which  such  medicines 
were  conudned. 

As  to  proof  of  certificates  of 
examination,  see  the  cases  of 
Walmisley  v.  Abbot,  ante,  Vol.  1, 
pp.  309  &  495,  and  Chadwkk  v. 
Blaming,  ante.  Vol.  2,  p.  306. 
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Webb  v.  Hill  and  Another.  Dec.  19M. 

Case,  for  a  malicious  arrest.     The  declaration  stated,  in  a  dedantion 
that  the  defendants  maliciously,  and  without  probable  ^^^^^, 
cause,  sued  out  a  bill  of  Middlesex,  marked  for  bail  for  the  minatioii  of  the 
sum  of  15/.,  upon  which  the  plaintiff  was  arrested  and  im-  alleged  Uuu: 
prisoned ;  and  the  termination  of  the  former  suit  was  averred  fe,S5||iy^d  not 
in  the  following  manner: — *'  And  the  said  plaintiff  in  fact  prosecute  their 

^  '^  rait,  but  therein 

saith,  that  the  said  defendants  did  not  prosecute  their  said  whoUy  faUed 
suit  against  the  said  plaintiff,  but  therein  wholly  failed  fa"iiit,'«id^theK- 
and  made  default,  and  thereupon  afterwards,  to  wit,  in  jJ^eroiAatSey 

thould  takeno- 
thing.by  their 
bin,  and  that  their  pledges  should  be  in  merej,  and  the  plaintiff  go  thereof  without  day,  prout  patet 
fer  rectrdum: — Held,  that  this  allegation  was  not  proved  by  the  production  of  a  rule  to  discontinue 
on  payment  of  cosU,  and  the  proof  of  the  payment  of  such  cosU: — 

Held,  also,  that  the  Court  cannot  reject  the  allegation  of  the  judgment  of  mmpros,  mm,  wMlout  that* 
it  would  not  be  shewn  how  the  suit  was  terminated: — 
Htld,  also,  that  this  was  not  a  variance  amendable  under  the  stat  9  Geo.  4,  e;  15. 
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Michaebnas  Term  in  the  first  year  of  the  reign,  &c,  it  waB 
considered  by  the  said  Court  of  our  said  lord  the  King, 
before  the  King  himself,  that  the  said  defendants  should 
take  nothing  by  the  said  bill  or  writ,  but  that  their  pledges 
to  prosecute  should  be  in  mercy,  and  that  the  said  plain- 
tiff should  go  thereof  without  day,  as  by  the  record  and 
proceedings  thereof,  still  remaining  in  the  said  Court  of 
our  said  lord  the  King  himself,  at  Westminster  aforesaid, 
more  fully  and  at  large  appears ;  anil  the  said  suit  was  and  is 
thereby  ended  and  determined,  tofwit,  at  Westminster 
aforesaid,  in  the  county  aforesaid***  Plea — Greneral  issue. 
To  prove  the  allegation  as  to  the  determination  of  Ae 
suit  in  which  the  present  plaintiff  was  arrested,  a  rule  of 
Court  was  put  in.  This  rule  was  of  the  morrow  of  St 
Martin,  1  Geo.  4;  and  it  was  thereby  ordered,  that  the  ac- 
tion should  be  discontinued  on  payment  of  costs.  The 
costs  had  been  taxed  and  paid,  but  no  judgment  had  ever 
been  entered  of  record. 

Lord  Tenterden,  C.  J. — It  appears  to  me  that  this 
rule  does  not  shew  that  there  was  a  judgment  of  the  Court, 
as  stated  upon  the  record. 

DenrnaHf  C.  S.,  and  Carrkigian,  for  the  plaintiff,  dted 
the  case  of  BrUtow  v.  Haywood  {a). 

Lord  Tenterden,  C.  J. — The  form  of  the  declaratimi 
iaBristou)  \.Hayu>ood»  does  not  appear  by  the  report.  I 
should  have  held,  that  this  rule  was  primd/acie  evidence 
of  the  suit  being  at  an  end,  if  the  declaration  had  been  so 
framed  as  to  meet  the  case. 

(a)  4  Camp.  214.  In  that  case,  it  of  thatsuit;  bat  in  the  case  of  &^ 

was  held,  that  putting  in  a  rule  to  v.  French^  1  Esp.  80,  Lord  K»- 

discontinue  the  former  suit,  on  yon  held,  that  putting  in  a  judfe'i 

payment  of  costs,  and  proving  the  order  to  stay  proceedings  on  pay' 

costs  taxed  and  pud,  \waprim&fa-  ment  of  costs,  and  proof  of  tbe 

de  evidence  of  the  determination  payment  of  those  costs,  was  not. 
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Carrmgiam. — ^Perhaps  yoor  Lordship  will  think  this  a 
case  in  which  leare  should  be  given  to  amend  the  record,       ^p^IT 
under  the  recent  stat.  9  Geo.  4,  c.  15.  «. 


Lord  Tentbbden^  C.  J. — ^It  does  not  appear  to  me  that 
there  is  any  thing  to  ^mend  by.  This  can  hardly  be  said 
to  be  an  incorrect  setting  out  of  a  written  instrument* 

Demman^  C.S^ — ^I  wQOld  submit  that  there  b  a  sufficient 
allegation  of  the  determination  of  the  suit,  without  that 
part  of  the  declaration  which  states  the  judgment  of  the 
Court. 

Lord  Tenterden,  C.  J. — I  should  be  very  sorry  to  stop 
a  case  of  this  kind;  and,  us  my  learned  Brothers  are  now 
sitting,  I  will  take  the  opportunity  of  consulting  them. 

His  Lordship  then  left  the  Court,  to  confer  with  J3ay<- 
fey,  Littiedale,  and  J.  Parke,  Js.,  and  on  his  return  said, 
"  I  have  consulted  with  my  learned  Brothers,  and  we  are 
all  of  opinion,  that  the  proof  so  entirely  varies  from  the 
allegation^  that  I  am  obliged  to  nonsuit.  In  all  actions  for 
malidons  prosecution,  whether  founded  on  a  civil  or  cri« 
minal  proceeding,  you  must  not  only  shew  the  prior  pro- 
ceeding ended,  but  must  shew  how.  It  was  contended 
on  the  part  of  the  plaintiff,  that  I  might  reject  the  alle- 
gation, that  there  was  a  judgment,  and  take  the  residue 
of  the  count  without  it.  That,  would  only  leave  it,  that 
the  parties  did  not  prosecute  the  suit,  but  would  not  shew 
m  what  way  it  was  determined.  Now,  a  declaration  drawn 
in  that  form  would  be  demurrable;  but  as  there  can  be  no 
demurrer  here,  I  must  not  permit  the  plaintiff  to  go  on,  re- 
jecting such  parts  of  his  declaration  as  would  make  the  rest 
insufficient  on  a  demurrer.  Again,  take  it  that  the  decla- 
ration states  that  the  defendants  did  not  prosecute  their 
suit,  but  made  default— Would  that  do?  I  think  not,  be- 
cause the  term  defauU  has  a  legal  meaning.    If  the  de- 

kk2 


Hill. 


CASES  AT  NISI  PRIUS, 

fendant  makes  a  default^  he  has  jadgment  against  him, 
and  if  the  plaintiff  makes  defaulti  the  judgment  is,  that  he 
shall  take  nothmg  by  his  bill.  Besides  this,  there  is  in 
the  present  case,  not  only  a  difference  in  fonn,  but  in  sub- 
stance. If  the  judgment  be  a  mere  judgment  of  nimprast 
which  is  what  is  alleged  here,  the  mere  judgment  is  not 
enough  to  raise  even  a  presumption  of  the  want  of  proba- 
ble cause,  as  a  plaintiff  may  have  that  judgment  against 
him,  from  a  mistake  or  from  the  negligence  of  his  attorney 
in  not  proceeding  with  sufficient  dispatch.  In  the  case  of 
Sinclair  v.  Eldred  (a),  it  was  held,  that  a  judgment  otwm- 
pros,  was  no  proof  of  a  want  of  probable  cause ;  but  in  the 
case  o{  Nicholson  Y.  CoghiU{b),  the  Judges  all  take  this 
distinction,  that  a  judgment  of  nonpros  does  not  shew  a 
want  of  probable  cause,  but  that  a  discontinuance  is  to  be 
considered  as  primd  facie  evidence  of  the  want  of  probable 
cause ;  the  latter  is  the  plaintiff's  own  act,  and  the  former 
but  an  omission.  This,  therefore,  shews  that  there  is  in 
this  case  not  only  a  variance  in  form,  but  in  substance,  and 
that  the  proof  would  vary  according  to  the  mode  in  which 
the  original  action  had  been  determined.  I  have  also  ask- 
ed my  brother  Judges  respecting  the  point  very  proper- 
ly submitted  to  me  as  to  the  amending  of  the  record ; 
and  they  are  of  opinion  that  this  is  not  a  case  in  which  I 
can  give  leave  to  amend  under  the  act  of  Parliament,  as 
this  is  not  the  misstating  of  a  written  instrument,  but  the 
statiement  of  a  judgment  of  the  Court,  of  which  there  is 
no  proof.  I  am  very  sorry  for  it,  but  I  am  bound  to  call 
the  plaintiff. 

Nonsuit 

Denman,  C.  S.,  and  Carringion,  for  the  plaintiff. 
Sir  J.  Scarlett,  for  the  defendants. 

[Attomies—  ,  and  Burt,  Adlington  ^r  Co*^ 

(a)  f  Taunt.  7.  (6)  6D.&R.  12 
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Adjourned  Sittings  in  London,  of ter  Michaelmas 
Term,  1828. 

BEFORE  LORD  TENTERDEN^  C.  J. 


BaSHAM  9.  LUMLEY,  Kxilght.  Jon.  8M. 

J  TIESPASS.    The  first  count  of  the  declaration  was  SaMe,  that 
for  false  imprisonment,  and  the  second^  for  an  assault.  ^BriSahcoi<my 
Pleas.    First — General  issue.    The  pleas,  from  the  second  *>*•  ^^e  ecdeu- 

astical  power  of  ^ 

to  the  seventh^  stated,  in  substance,  that  the  Bermuda  an  ordinary, 
Islands  were  one  of  his  Majesty's  colonies,  and  that  the  ][[|thority  being 
laws  of  England,  in  force  in  England  in  the  year  1612,  were  ^^^^^^ 
in  force  in  those  islands,  so  far  as  the  same  were  applicable ;  lion. 
that  the  defendant  was  governor  and  ordinary,  having  au-  of  a  colony  hai 
thority  in  all  matters  ecclesiastical  there;  that  the  plaintiff  ^*  orJ^'rS^he 
had  served  the  office  of  churchwarden,  and  having  refused  >>"  ^o  power 

to  commit  a 

to  give  up  his  accounts  he  was  cited  before  the  defendant,  churchwarden 
as  Ordinary;  and  that  still  refusing  to  deliver  up  his  ac-  account,  he 
counts,  the  defendant  committed  him,  as  he  lawfully  might.  ^^^^  ^  P"^ 
Eighth  and  ninths  that  the  defendant  had  committed  the  tres-  citation,  and 
passes  jointly  with  Alexander  Needham,  and  that  the  plaintiff  municate. 
had  recovered  against  him  for  the  very  same  trespasses  (a). 
Replication  to  the  pleas,  from  the  second  to  the  seventh^  de 

(«)  As  the  form  of  pleading  ed,  by  the  sud  defendant  above 

a  prior  recoTery  agfainst  a  '  co-  supposed  tohave  been  committed;  • 

trespasser,   and  this    spedes  of  the  sud  defendant,  by  like  leave 

replication  to  it,  are  not  to  be  of  the  Court,  here  says,  that  the 

found  in  the  printed  collections,  sdd  plaintiff  ought  not  to  have 

the  following  forms  may  be  ac-  or  maintun  Ins  aforesud  action 

ceptable,  more  eispecially,  as  the  thereof  against  him,  because  he 

learned  counsel,  by  whom  these  says,  that  the  making  the  sud 

pleadings  were  respectively  set-  assault  in  the  sud   first  count 

tied,  have  been  rince  promoted  mentioned,  and  the  making  the 

to  the  bench.  said  assault  in  the  said  last  count 

mentioned,  are  one  and  the  same 

Form  of  the  Pleas.  assaulting,  and  that  the  said  sdz- 

Eighth  plea.— And  va  to  the  stSid  ing  and  laying  hold  of  the  said 

trespasses  in  the  introductory  part  plaintiff  in  the  said  first  count 

of  the  said  second  plea  mention-  mentioned,  and  the  sud  beating 
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injuria;  to  the  eighth  and  ninth,  that  the  plaintiff  only  re- 
covered against  Needham  for  part  of  the  trespa&ses.    Re- 


and  ill  treatiag  the  said  plaindff 
in  the  sud  last  count  mentioned, 
are  one  and  the  same  sdzing, 
and  laying  hold  of  and  beating 
and  ill  treating;  and  the  said  de- 
fendant further  says,  that  the 
said  several  trespasses  in  the  in- 
troductory part  of  the  said  second 
plea  mentioned,  were  done  and 
committed  by  the  said  defendant 
jointly  with  Alexander  Needham. 
And  that,  after  the  committing 
the  said  several  trespasses,  in  the 
introductory  part  of  thb  plea  men- 
tioned and  referred  to,  and  before 
the  commencement  of  this  suit,  to 

wit,  on  the day  of , ,   - 

in  his  Majesty's  Court  of  King's 
Bench,  in  the  said  Bermuda 
Islands,  the  said  plamtiff  implead* 
ed  the  said  Alexander  in  a  certain 
plea  of  trespass,  for  the  commit- 
ting the  very  same  identical  tres- 
passes in  the  introductory  part  of 
this  plea  mentioned  and  referred 
to,  his  said  Majesty's  Court  of 
Kin^s  Bench  in  the  said  Bermuda 
Islands,  then  and  there  having 
lawful  and  competent  authority, 
cognizance,  and  jurisdiction  to 
hold  plea  of  the  said  trespasses  in 
the  introductory  part  of  this  plea 
mentioned  and  referred  to,  and 
such  proceedings  were  thereupon 
had  in  his  Mi^sty's  saki  Court  of 
King's  3ench  in  the  said  Bermu- 
da, Islands,  in  that  plea,  that 
afterwards,  aad  before  the  com- 
mencement of  this  suit,  to  wit,  on 

the  « day  of ,  ,  the 

said  plaintiff,  by  the  consideration 
and  judgment  of  the  said  Court  of 
King's  Bench  in  the  said  Bermu- 
da Islands,  recovered  in  the  said 
plea  i^painAt  the  said  Alexander 


500/.  for  his  damages,  whidi  he 
had  sustamed  by  reason  of  the 
said  trespasses  in  the  introductory 
part  of  this  plea  mentioned  and 
referred  to;  and  also  of  —  for 
Ins  costs  and  charges  by  lum  about 
his  suit  in  that  behalf  expended: 
whereof  the  said  Alexander  was 
convicted. 

[And  that  the  sud  plaintiff,  for 
obtaining  execution  of  the  said 
judgment  afterwards,  to  wit,  on 

fhe day  of  — -, ,  sued 

and  pnMecuted  out  of  his  Mi||ci- 
ty's  said  Court  of  King's  Bench 
in  the  said  Bermuda  Islands,  a 
certain  writ  of  our  said  lord  the 
King,  of  execution,  directed  to  a 
certain  officer  in  tliat  behalf,  by 
which  said  writ  of  executicm  the 
said  officer  was  commanded  to 
take  the  body  of  tiie  said  Alex- 
ander, and  also  the  lands,  goods, 
and  chattels  of  the  sud  Alexaade, 
in  execution  upon  the  said  jud|^- 
ment,  for  the  said  damages  and 
costs  so  recovered  by  the  said  plain- 
tiff against  the  said  Alexander  S6 
aforesud;  which  said  writ  of  exe- 
cution* afterwards,  aad  befoie  die 
commencement  of  diis  suit,  to 

wit,  on  the  day  of 1 

— -,  was  delivioed  to  the  said 
officer  to  be  executed  ia  die 
form  of  law,  under  and  by  virtue 
of  which  said  writ  of  execntioQ 
the  siud  officer,  to  whom  the  mi 
writ  of  execatioD  was  dinctd, 
afterwaraa,  and  before  theeoA- 
mencement  of  this  suit,  to  wit,  on 

the day  of , ,  seised 

and  took  in  execution  difen 
goods  and  chattela  of  tiie  laid 
Alexander,  and  thereout  lericda 
certain  sum  of  money,  to  wii,  die 
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joinder,  that  the  phdntiff  recovered  for  the  very  same  tres- 
passes. 


sQin  of  5/^  parcel  of  tbe  damages 
and  coets  aforesaid,  to  wit,  at 
Londoa  aforeaiddy  in  the  parish 
and  ward  aforesaid]. 

And  the  said  defendant  avers, 
tbac  the  said  trespasses  in  the  in- 
troductory part  of  this  plea  men- 
tioned and  referred  to,  and  the 
said  trespasses  for  which  the  said 
plaintifif  impleaded  the  said  Alex- 
ander in  his  said  Majesty's  Court 
of  King's  Bench,  in  the  said  Ber- 
muda Islands,  are  the  very  same 
trespasses,  and  were  committed 
jointly  by  the  said  defendant  and 
the  said  Alexander,  to  wit,  at 
Xiondon  aforesjud,  in  the  parish 
and  ward  aforesaid.  And  this  he 
the  sud  defendant  is  ready  to 
verify: — wherefore  he  prays  judg- 
ment if  the  8<ud  plaintiff  ought  to 
have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  &c. 

The  ninth  plea  was  verbatim  the 
same,  omitting  that  part  between 
the  brackets. 

(Signed)    J.  Idttledale,, 

Form  qf  Replication. 
And  the  said  plaintiff,  as  to  the 
said  pleas  of  the  said  defendant 
by  him  eighthly  and  ninthly  above 
pleaded,  suih,  that  he  the  said 
plaintiff,  by  reason  of  any  thing 
in  those  pleas  alleged,  ought  not 
to  be  barred  from  having  and 
maintaining  his  afpresfiid  action 
thereof  against  him,  tbe  said  de- 
fendant; because  he  saith,  that  a. 
part  only  of  the  said  trespasses  m 
the  introdnctory  part  of  the  sud 
eighth  and  nindi  pleas  referred  to, 
were  committed  by  the  said  Alex- 
ander Needham  jointly  with  the 
taid  defendant.    And  that  the  said 


plaintiff  impleaded  the  sud  Alex- 
ander Needham,  and  recovered 
the  said  judgment  against  him  for 
such  part  only  of  those  trespasses 
in  the  said  Court  of  Kmg's  Bench 
in  the  siad  Bermuda  Islands,  with- 
out this,  that  the  said  trespasses, 
in  the  introductory  part  of  the 
said  eighth  and  ninth  pleas  men- 
tioned and  referred  to,  and  the 
sud  trespasses  for  which  the  said 
plaintiff  impleaded  the  sud  Alex- 
ander Needham,  as  in  the  said 
eighth  and  ninth  pleas  mentioned, 
were  the  very  same  trespasses  in 
manner  and  form  as  the  said  de» 
fendant  has  in  those  plea^  alleged. 
And  this  he  the  said  plaintiff  is 
ready  to  verify:— wherefore  he 
prays  judgment,  and  his  damages 
by  him  sustained,  by  reason  of  the 
committing  of  the  said  trespasses, 
to  be  af^udged  to  him,  &c 

(Signed)        X  Parke. 
Rejoinder,  that  the  trespasses 
were  the  very  same,  concluding  to 
the  country. 

-  N.B.  The  way  in  which  only 
a  part  of  the  trespasses  were 
committed  by  the  defendant  and 
Alexander  Needham  jointly,  was 
this :  Sir  William  Lumley  ordered 
a  constable  to  take  the  phdntiff 
into  custody,  and  the  constable 
having  done  so,  the  plaintiff  was, 
by  the  order  of  Sir  Ti^^am  Lum- 
ley, transferred  into  the  custody 
of  Needham,  who  was  the  gaoler;  - 
it  therefore  follows,  that  the 
plaintiff  could  not  have  sacovered 
against  Needham  for  any  siore 
than  the  latter  part  of  the  tses- 
pass.  If  the  plidntiff  had  recover- 
ed  against  Needham  lor  the  whole 
of  the  same  trespasses;  that  wnuU 
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It  appeared,  that  the  plaintiff  and  a  person  named  Till 
bad  been  churchwardens  of  the  parish  of  St  George,  in 
the  Bermuda  Islands,  from  Easter,  1820,  to  Easter,  1821, 
and  that  Sir  William  Lumley  was  the  governor  of  that 
colony.     It  also  appeared,  that  the  plaintiff  and  the  other 
churchwarden  had,  in  the  month  of  June,  1821,  refused 
to  deliver  up  their  accounts  and  pay  over  their  balances 
to  their  successors  in  office,  alleging,  that  they  had  been 
allowed  a  period  of  sixty  days  for  that  purpose  by  the 
vestry  of  the  parish;  however,  it  was  asserted  that  that 
vestry  was  illegally  constituted.     It  also  appeared,  that, 
on  the  17th  of  July,  1821,  Sir  William  Lumley  went  to 
the  vestry,  and  gave  a  summons  to  a  constable,  whereby 
he  was  ordered  to  summon  the  plaintiff  and  Till  "  to 
appear  forthwith,'*  before  the  defendant,  who  was  there 
stated  to  be   governor,    commander-in-chief,  and  ordi- 
nary, to  be  dealt  with  according  to  law.     It  appeared, 
that  the  plaintiff  refused  to  obey  this   summons,  and 
that,  by  the  direction  of  Sir  William  Lumley,  the  con- 
stable brought  him  by  force ;  and  that,  on  the  plaintiff 
and  Till  both  again  refusing  to  deliver  up  their  accounts, 
they  were  committed  to  prison  by  the  defendant,  under  a 
warrant,  by  which  the  keeper  of  the  prison- was  directed 
to  keep  them  without  bail  or  mainprize  till  they  should  de- 
liver  up  their  accounts.     It  was  proved,  that  under  this 
warrant  the  plaintiff  was  kept  in  prison  fourteen  days,  and 
then  discharged. 

Upon  these  facts  it  was  contended,  on  the  part  of  the 
plaintiff,  that,  admitting^ that  the  defendant  had  the  ec- 
clesiastical authority  of  ordinary,  still  he  had  no  power  to 
imprison,  and  that,  as  ordinary,  he  could  only  act  accord- 
ing to  the  forms  of  the  ecclesiastical  law,  and  enforce  his 
orders  by  excommunication. 

have  been  a  bar.    **  In  acdons  in  against  one  is  a  bar  in  an  action 

Yfbich  the  damages  are  uncertain,  against  the  others  for  the  same  tns- 

a  recovery  and  execution  against  pass."  Com. Dig.  tit. Actiony(K.4). 
another  for  the  same  cause  is  a         '' So  a  recovery  is  suffident  with* 

bar  to  another  action  for  the  same  out  execution;  for,  bythe  jod|(|[- 

cause;  as  in  trespass  done  by  se^  ment,  a  matter  before  uncertaiD  it 

vera],  a  recovery  and  execution  reduced  to  a  certunty."    lb. 
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Tindal,  S.  G.,  for  the  defendant.— Even  admitting  that 
the  defendant  was  not  acting  within  the  letter  of  his  au- 
thority, it  will  be  most  important  for  me  to  shew  that  he 
honestly  believed  he  had  a  right  to  do  as  he  did.    I  take 
the  authority  of  the  governor  to  stand  thus :  If  there  be  a 
certain  isllmd  where  there  are  no  inhabitants^  and  where 
the  possession  is  entirely  vacant,  and  English  subjects  go 
and  colonize  there^  they  carry  with  them  such  of  the  then 
existing  English  laws  as  are  applicable  to  their  situation. 
Without  some  rule  of  that  sort,  there  would  be  an  entire 
disunion  in  the  society  of  every  new  colony;  and  it  there- 
fore follows^  that  if  no  other  law  is  declared  for  the  par-^ 
ticular  colony,  the  law  of  the  mother  country  prevails. 
With  respect  to  the  Bermuda  Islands,  they  were  colonized 
in  the  year  1612,  and  being  between  200  and  300  leagues 
distant  from  the  main  land  of  America,  they  were  at  that 
time  uninhabited  by  Indians.    The  settlers  at  that  time 
must,  therefore,  have  carried  with  them  not  only  the 
English  common  law,  but  there  must  also  be  the  ecclesi- 
astical power  of  an  Ordinary,  for  there  are  churches  in  the 
Bennuda  Islands,  and  there  is  a  rate  for  the  repair  of 
them;  and  it  is  quite  clear  that  some  one  must  h^ve  au- 
thority to  preserve  order  in  them.    Now,  these  things  be- 
ing regulated  only  by  the  ecclesiastical  law,  it  must  be 
taken,  that  the  settlers  carried  with  them  a  certain  portion 
of  the  ecclesiastical  law;  and  I  therefore  contend,  that 
the  power  of  administering  it  resides  in  the  governor,  as 
the  representative  of  his  Majesty,  who  is  the  supreme 
head  of  the  English  church;  and  if  the  governor  is  Ordi- 
nary, he  has  a  right  to  compel  the  churchwardens  to  ac- 
count.   Indeed,  independently  of  this  necessity  for  some 
person  to  have  the  power  of  the  Ordinary,  I  shall  shew, 
that  in  one  of  the  local  acts  of  the  Legislature  of  this 
colony,  the  governor  is  cfilled  Ordinary^  that  in  another, 
the  fees  of  his  secretary  for  citations  are  fixed;  and  I  also 
Bhall  shew  that  he  grants  probates,  administrations,  and 
marriage  licences ;  and  that,  as  far  back  as  the  year  1689, 
there  were  causes  in  which  the  grant  of  letters  of  adminis- 
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tration  was  contested^  which  were  decided  by  the  gover- 


nor. 


It  was  proved  that  the  governor  granted  probates^  letters 
of  administration^  and  marriage  licences;  and  it  was  also 
shewn,  that,  from  the  year  1689  to  1705,  several  cases  of 
disputed  administration  were  determined  by  him. 

To  shew  that  the  governor  had  no  power  as  ordinary, 
the  plaintiflfs  counsel  put  in  his  commission  as  evidence 
in  reply.  By  this  Sir  William  Lumley  was  appointed 
governor,  but  there  was  no  express  grant  of  any  ecclesias- 
tical authority,  except  a  power  of  collating  to  ecclesiasti- 
cal benefices. 

Lord  TsNTERDEN,  C.  J* — How  does  he  get  his  power 
in  testamentary  cases. 

Sir  J>  Scarlett. — By  an  act  of  the  local  legislature  passed 
in  the  year  1T87. 

liord  Tentebdem,  C.  J.— But  the  governors  acted  before. 

Sir  J.  Scarlett. — Perhaps  the  commissiona  of  former 
governors  might  give  greater  power. 

The  local  act  passed  in  the  year  1787  was  read.  It  was 
an  act  to  regulate  the  governor's  power  to  grant  adminis- 
tration of  the  effects  of  intestates  {a)» 

Tindalf  S.  6. — I  submit,  that  the  governor  of  a  jBntisb 
colony  is  ordinary  virtute  ijfflcii,  and  it  needs  no  more  to 
be  inserted  in  his  commission  than  his  power  of  adminis- 
tering the  common  law.  With  respect  to  the  colladon  to 
benefices,  as  that  is  a  part  of  the  prerogative  of  thecrovDi 
it  was  considered  necessary  that  that  should  be  inserted 
in  the  commission. 

(a)  This  local  act  was  a  copy  almost  verbatim  from  the  stat.  22&23 
Cor.  2,  c.  10. 
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Sir  J.  ScarUHi  in  reply. — I  deny  that  the  governor  is 
ipso  facto  the  ordmary  in  this  colony;  and  if,  in  former 
timesy  he  acted  in  testamentary  causes,  that  proves  no- 
thingy  because  former  governors  might  have  had  the 
power  given  them  by  the  commissions  imder  which  they 
acted,  or  by  the  written  instructions  given  to  governors 
when  they  go  out,  which  written  instructions  are  always 
given  in  aid  of  the  commission;  and  if  any  person  is  au- 
thorized to  act  by  written  instructions,  he  cannot  go  be- 
yond 8uch  instructions. 

LiOffd  Tenterden,  C.  J. — The  only  justification  upon 
which  any  evidence  has  been  offered  m  substance,  amounts 
to  this,  that  the  defendant  did  the  acts  complained  of  in 
his  character  of  ordinary  of  these  islands,  and  that  he 
therefore  is  justified.     There  has  been  some  discussion 
at  the  bar,  whether  the  defendant  is  ordinary  or  not.    It 
does  not  appear  to  me  to  be  necessary  that  I  should  give 
a  decided   opinion  upon  that  point,  but  I  should  rather 
think  that  the  governor  of  tliis  colony  is  possessed  of  that 
aathority.    His  commission  gives  him  authority  as  gover- 
nor; ome  act  of  the  Legislature  there  regulates  his  juris- 
diction in  cases  of  intestacies,  and  another  prescribes  Xht 
fees  to  be  taken  in  certain  cases,  which  are  applicable  to 
the  duty  of  tlie  ordinary;  these  acts,  therefore,  evidently 
treat  him  as  having  the  jurisdiction  of  ordinary,  and  unless 
he  had  some  authority,  all  probates  and  all  marriage 
licences  that  he  has  ever  granted  are  totally  void ;  and 
though  there  is  nothing  in  the  commission  that  particu- 
larly relates  to  the  power  of  ordinary,  yet  I  think  that  his 
general  authority  as  governor  embraces  it.    However,  I 
do  not  decide  the  point,  and  I  think  it  better  that  I  should 
abstain  from  doing  so;  but  even  supposing  that  this  de- 
fendant had  this  authority,  he  must  exercise  it  in  a  legal 
manner;  and  if  he  has  not  done  so,  his  justification  fails. 
Now,  here,  it  appears  that  the  defendant  ordered  the 
plaintiff  to  be  Inrought  before  him ;  aiid  because  he  refused 
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to  deliver  up  the  books«  the  defendant  committed  him  to 
prison*  These  acts  the  law  will  not  justify^  because^  al- 
though the  defendant  might  be  an  ecclesiastical  judge, 
stilly  to  be  justified  in  his  acts,  he  must  proceed  by  a  re- 
gular citation,  and  even  then  an  ecclesiastical  judge  can- 
not commit,  he  can  only  excommunicate.  The  plaintiff  is 
therefore  entitled  to  a  verdict. 

Verdict  for  plaintiff.— Damages,  1000/. 

Sir  J.\Scarletty  and  Alderson,  for  the  plaintiff. 
Tindal,  S.  G.,  Gumey^  and  Justice^  for  the  defendant. 
[Kiiorme&^Adlington  Sf  Co,,  and  Faumes  Sf  Co.'} 


•^««-  ^'*-  Bain  v.  Case. 

i'VSkTSni-'*"  Assumpsit  on  a  policy  of  insurance  on  one-third  of 

lurance,  the  the  brig  Nancy,  lost  or  not  lost  from  the  SZd  day  of  Jan- 

to  i^iowfhe  uary,  at  all  or  any  ports  and  places  in  the  Northern  and 

Slew  ei"d1^''  Southern  Pacific  Ocean,  Rio  de  Janiero,  Gibraltar,  and 

be  given  that  he  Malta,  all  or  any  of  them.     The  first  count  stated  a  loss 

had  applied  to  ,         .  '  ^     ^  , ,  ''       , 

the  underwriter,  by  piratcs,  the  second  by  a  capture  by  persons  unknown. 
I^TSen/""'       The  loss  was  in  fact  by  the  vessel  being  seized  by  the 

''"'^•fiS**''  Sm  P**^^^*  authorities  at  Pisco,  previous  to  the  time  when  the 

the  ground  of  Chilian  government  was  recognized  by  this  country. 
*^Lioyd'a*Uat  ii       The  first  grouud  of  defence  was,  that  there  was  a  con- 

thl^^^r^if"'  c^a^en*  ^^  *e  part  of  the  assured ;  for  that  the  Chilian 

it  be  shown  government  had  declared  the  coast  of  Peru  to  be  in  a 

that  the  broker 

had  read  it,  be-  State  of  blockade,  from  SS  deg.  48  min.,  to  2  deg.  12  min. 

wM  effected!^  south,  and  that  all  vessels  with  false  or  double  papers 

\  a**^  '"cuiar  ^^^  ^  ^^  Considered  as  enemies'  property.    Thb  had 

port,  for  a  pe-  been  notified  in  Lloyd's  list  on  26th  December,  1820,  and 

dred  and  nine  it  was  alleged  that  this  vcssel  had  double  papers,  which 

Sfr*  thu  WM  an  ^*®  *  circumstancc  not  communicated  to  the  underwriters. 

unreatonabie  Another  ground  of  defence  was,  that  the  vessel  had  re- 
time, was  held  .,i,,,.,  i  tf^om 

to  be  a  question  mamed  One  hundred  and  nme  days  at  the  port  of  St.  Bias, 

Jury.   ^'  which  was  alleged  to  be  an  unreasonable  time.    However, 
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it  waa  stated  by  the  captain,  that  he  stayed  in  the  hope  of 
getting  permission  to  knd  bis  cargo,  as  negociations  were 
pending  with  the  government  there,  for  permission  for  him 
to  do  so. 

To  make  out  the  first  ground  of  defence,  the  broker, 
through  whom  the  policy  was  effected,  was  asked  to  pro- 
duce Lloyd's  list. 

F.  Pollock,  for  the  plaintiff,  objected  that  Lloyd's  list 
was  not  evidence. 

Lord  Tbnterden,  C.J. — I  believe  Lloyd's  list  has 
been  admitted  in  evidence,  as  against  the  underwriters, 
but  has  it  ever  been  given  in  evidence  against  the  assured? 

Sir  J.  Scarlett. — ^The  broker  will  prove  that  he  knew  of 
this  declaration  of  blockade  before  the  present  policy  was 
effected. 

Lord  Temterden,  C.  J. — That,  I  think,  makes  it  evi- 
dence. 

The  broker  stated,  that  he  liad  read  this  announcement 
in  Lloyd's  list,  before  the  effecting  of  the  policy.  The  de- 
claration of  the  blockade  was  read  from  Lloyd's  list,  but 
it  could  hot  be  made  out  that  the  vessel  had  double  pa- 
pers. 

Lord  Tenterden  C.  J.,  (in  summing  up) — It  is  said, 
that  this  policy  was  put  an  end  to,  by  the  vessel's  staying 
St  St.  Bias  for  one  hundred  and  nine  days,  because  that 
was  an  linreasonable  time.  Whether  it  was  an  unreason- 
able time  is  a  question  of  fact. 

Verdict  for  the  plaintiff. 

The  Jury  wished  to  know  whether  they  ought  to  give 
interest;  the  plaintiff's  counsel  having  asked  them  to  allow 
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ittterest  to  the  plaintiff  in  the  shape  of  damages,  on  the 
ground  that  the  loss  had  happened  so  long  back  as  the 
year  18^2. 

Lord  Tbntkrdbn,  C.  J. — (to  the  Jury)— On  the  sub- 
ject of  interest,  I  intended  to  make  some  observations  to 
you,  after  you  had  given  your  verdict.  I  think  you  can* 
not  allow  it  in  the  present  case.  I  am  of  opinion  that  the 
assured  cannot  recover  interest,  (which  it  is  in  many  cases 
very  desirable  that  he  should),  unless  he  has  made  a  dis* 
tinct  application  to  the  insurer,  to  pay  the  amount  of  the 
loss,  and  has  notified  to  him  the  ground  of  such  Us  ap- 
plication. 

F.  Pollock,  and  R.  V.  Richards,  for  the  plaintiff.' 

Sir  J.  Scarlett,  Campbell,  and  Chiity,  for  the  defend- 
ant. 

[Attomies-^Davtcf  4-  R.,  and  Blachtock  4-  B.] 


Jan.  12th.  ReX  V.  MuNTON. 

^Z«"?for  Perjury.     The  mdictment  charged  the  defendant 

peijary  com-  with  having  falsely  sworn,  on  the  trial  of  an  indictmenti  it 

at  the  Quarter  the  Londou  Scssions,  that  Mr.  Michael  Pearson  had  com- 

^^B  who*  ™i**®d  an  assault  upon  hhn,  and  upon  this  the  perjury 

heard  the  party  ^as  assigned.     Plea — Not  Guilty. 

examioed,  ttat-         r-,  ii,*%  «••! 

ed  what  he  To  prove  what  the  defendant  swore  on  the  trial,  at  the 

trial?  imd  the  'London  Sessions,  Mr.  Pearson,  the  prosecutor,  Mr.  FieU, 
^^d!'^th^\  ^  ftWomey,  and  Mr.  Fellowes,  his  partner,  were  called, 
neither  of  the      They  all  heard  the  defendant  examined,  hut  neither  of 

witneiset  took        1111  a  «  •  •■ 

down  the  evi-  them  had  taken  any  notes  of  the  evidence,  as  it  was  gifen. 
gfm,  uidneu    ^^^  prosccutor  had,  on  the  evening  of  the  day  on  which 

ther  of  them 
professed  to 
atate  the  whole  of  the  evidence  that  he  gave. 

To  shew  that  the  perjury  was  wilful  and  corrupt,  evidence  may  be  given  ofexpmsionfofiBalus 
used  by  the  party  towards  the  person  agidnst  whom  he  gave  the  talse  evidence. 
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t&e  trial  at  the  Sessions  took  place^  made  a  memorandum 
of  what  the  defendant  had  sworn.  Mr.  Field  had  also 
made  another  memorandum  of  it^  either  on  the  same  nighty 
or  the  next  morning,  but  this  he  had  destroyed  on  seeing 
that  the  prosecutor's  memorandum  was  more  complete  than 
his.  Mr*  Fellowes  spoke  from  memory  only.  Neither  of 
these  witnesses  professed  to  give  the  whole  of  what  the 
defendant  swore  at  the  Sessions,  and  they  stated  that  the 
giying  of  his  evidence  occupied  an  hour. 

To  shew  that  it  was  false,  several  witnesses  proved,  that 
the  prosecutor  was  at  a  distant  part  of  the  town  at  the 
time  when  the  supposed  assault  was  charged  to  have  been 
committed. 

To  shew  that  the  defendant  had  wilfully  and  corruptly 
sworn  to  what  was  not  true,  three  witnesses  were  called, 
Who  proved^  that  between  the  times  of  the  alleged  assault 
and  the  trial  at  the  London  Sessions,  they  heard  the  de- 
fendant use  expressions  of  malice  towards  the  prosecutor. 

The  defence  was,  that  the  defendant  had  sworn  falsely 
by  mistake. 

Lord  Tenterden,  C.  J.,  left  it  to  the  Jury  to  say,  whe-> 
ther  th^  defendant  had  wilfully  and  corruptly  sworn  to 
that  which  was  false,  or  whether  he  had  been  mistaken. 

Verdict  Guilty. 

Sir  J.  Scarletty  Starkie^  and  Crampion,  for  the  prose- 
cution. 

T^iuial,  S.  G.,  Dewnan,  C.  S.,  and  Patteson,  for  the  de- 
fendant. 

[Attomies — Sharp  9f  Field,  and  Newman,'] 
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Further  Acfjourned  Sittings  at  Westminster,  ttfter 
Michaelmas  Term^  1828. 

BEFORE  LORD  TENTERDEX^  C.  J. 


Jan.  wtK  Paul,  Bart.,  Assignee  of  Rich,  Bart.  v.  Downing. 

The  making  of  TrOVER,  foT  furniture.     Plea— General  issue.    The 

from  day  taken  whole  question  was,  whether  Sir  Charles  Henry  Rich, 

^n  UnTdoet  B*"^*-*  ^^^  a  trader  within  the  meaning  of  the  bankrupt 

not  consUtute  f^ws,  by  reasou  of  his  having  sold  lime.     It  appeared  that 

within  the   '  on  the  death  of  his  father,  in  the  month  of  September, 

Unkrupt  Uws^;  1824,  Sir  C.  H.  Rich  came  into  the  possession  of  a  brick 

??,.^*" '5-*^  ".  kiln,  and  that  at  that  kiln  bricks  were  made  for  sale  from 

trading,  if  such  ' 

person  buy  earth  taken  from  Sir  C.  H.  Rich's  own  land.  It  also  ap- 
purpoMofbum-  peared,  that,  where  the  bricks  were  burnt,  chalk  was  burnt 
cUyrto  improve  ^^^^  *®™*  ^"^  *^  ^^  distinctly  proved,  that  it  was  the 
the  bricks,  and    practice  in  the  county  of  Berks,  in  which  thb  kiln  was  si- 

afterwards  sell      '^  i     «        .  t      i      ,    .  i  .1  .  /• . 

a  portion  of  the  tuate,  to  put  chalk  With  the  bricks,  with  a  view  of  improv- 
oonTertedlnto  ^"8  ^^^  quality,  although  it  appeared  that  bricks  could 
"°^'*  be  made  without  it.     This  chalk  was  purchased  by  Sir  C. 

Rich ;  and  it  appeared  that  a  great  proportion  of  it,  when 
burnt  and  converted  into  lime,  was  used  by  him  in 
some  extensive  repairs  at  his  mansion  and  farm  buildings; 
however,  it  was  shewn,  that  about  thirty  bushels  of  it  were 
sold  by  him,  at  9d.  per  bushel,  principally  to  his  own  ten- 
ants, who  got  it  of  him  as  matter  of  favour;  but,  it  was 
proved,  that  in  two  or  three  instances,  lime  was  sold  to 
strangers,  upon  their  mere  application  at  the  kiln. 

Sir  J.  Scarlett^  for  the  defendant. — If  a  gentleman,  hav- 
ing a  landed  estate,  is  doing  repairs,  and  he  buys  chalk 
and  bums  it  into  lime,  the  greater  part  of  which  is  used 
by  himself,  and  the  surplus  sold;  this  I  conceive  to  be 
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no  trading,  because  it  is  merely  incidental  to  the  enjoy- 
ment of  his  estate,  and  because  he  does  not  seek  his  living       ^^^ 
by  buying  and  sellmg.     Again,  if  the  owner  of  lands  bum  v. 

bricks  from  earth  taken  from  his  own  estate,  and  buy.  chalk 
to  bum  with  them,  such  chalk  being  necessary  for  the 
burning  of  the  bricks,  he  will  not  become  a  trader,  though 
be  may  sell  any  part  of  the  lime  that  he  does  not  want;  for, 
if  the  occupier  of  landa  purchase  any  commodity,  for  the 
purposes  of  his  occupation,  he  may  sell  the  surplus  that  he 
does  not  want  for  his  own  use,  without  becoming  a  trader 
within  the  meaning  of  the  bankrupt  laws ;  and  with  respect 
to  making  bricks  from  one's  own  land,  for  the  purpose  of 
sale,  that  is,  by  itself,  clearly  not  a  trading. 

Lord  Tenterden,  C.  J. — If  the  owner  of  lands  make 
bricks  from  his  own  earth,  taken  from  his  own  land,  and 
sell  those  bricks,  he  is  not  a  trader  within  the  meaning  of 
the  bankrupt  laws;  however,  if  a  person  buy  chiedk,  and 
convert  it  into  lune  for  the  purpose  of  selling  it  and  mak- 
ing a  profit  of  it  in  that  state,  it  is  equally  clear  that  he  is 
a  trader*  With  respect  to  the  present  case,  I  am  of  opin- 
ion, in  point  of  law,  that,  though  Sir  C.  H.  Rich  bought 
chalk,  and  burnt  it  into  lime,  and  sold  it,  yet  if  he  did  that 
as  a  mode  which  was  considered  best  for  using  his  brick 
earth,  that  is  not  a  trading ;  and  that,  if  a  person  buy  a 
commodity  for  the  carrying  on  of  another  business,  and 
afterwards  sell  some  of  it,  that  will  not  make  him  a  trader 
in  that  commodity;  and  in  this  case,  before  you  can  say, 
that  Sir  C.  H.  Ridi  was  a  trader,  you  must  be  satisfied 
that  he  carried  on  the  business  of  a  burner  of  lime,  with  a 
view  of  making  a  profit  of  that  business. .  And  I  think  we 
must  not  inquire  very  nicely,  whether  it  was  necessary  to 
use  chalk  in  the  burning  of  bricks ;  for  I  think  that  if  it  was 
only  considered  to  be  most  expedient  to  use  chalk  in  the 
burning  of  bricks,  and  that  the  lime  was  not  in  fact  burnt 
for  the  purpose  of  making  a  distinct  profit  by  it,  that  then 
it  is  no  trading.   A  question  has  been  raised,  whether  this 

VOL.  III.  L  L 


CASES  AT  NISI  PRIUS, 

clay  required  to  have  chalk  burnt  with  it^  and  perhaps,  in 
strictness^  it  might  be  considered  that  chalk  waa  unneces- 
sary; however,  I  am  of  opinion,  that  if  this  chalk  was 
really  burnt  for  ih^  sake  of  the  bricks,  you  ought  not  to 
say  that  there  was  a  trading.  The  question  therefore  is 
this,  was  this  chalk  bought  for  the  more  conyenient  making 
of  the  earth  into  bricks;  or  was  it  bought  by  Sir  C.  H. 
Rich,  for  the  purpose  of  using  it  in  a  double  trade  of 
lime  burning  and  brick  making,  which  was  carried  on  by 
him  with  a  view  of  deriving  a  separate  profit  firom  eadi. 

Verdict  for  the  defendant;  and  the  foreman  of 
the  Jury,  added:—'*  We  find  that  there  was 
no  trading." 

Gumej/i  Denman,  C.  S.,  and  AfamUng,  for  the  pkuntiff. 
Sir  c7.  Scarlett,  and  Smirle,  for  the  defendant. 
[Attomies— F<rtmsfi,  and  Sandyt  ^  Co.'] 

The  esses  on  this  subject  will  be  found  collected  in  Arch.  BanLLsw, 
pp.  26,  et  $€q. 


Jan.  uth.  Lewis  and  Another  v.  Davis. 

ifdoAfilJSf    Case,  for  the  infringement  of  a  patent,  for  a  machine 

list  to  list  by      for  shearing  woollen  cloths.     Plea — General  iseue. 

known,  and  the       ^^  patent  to  the  plainti£b  was  dated  15th  January^ 

shearing  it  from  jgig,  and  it  was  for  "  improvemeuU  of  amachine  for  shear- 
end  to  end  by  '  * 
means  of  rotary 
cutters  be  also 

known,  and  a  person  construct  a  nachine  to  shear  from  Hat  to  list  by  means  of  rotary  cntten;  An 
is  a  new  invention,  and  %riU  entitle  the  inventor  to  maintain  a  patent  for  iu 

If  A.,  in  ISIS,  take  out  a  patent  for  "improvements  in  a  machine  for  which  J.  L.  took  oats 
patent  in  1815,"  it  is  necessary  for  A.,  on  the  trial  of  an  action  for  the  fofringemcnt  of  his  pstent 
to  put  in  J.  L/s  patent  and  specification ;  but  it  is  not  material  whether  a  machine  made  acoortliof 
to  the  specification  of  J.  L.  would  be  usefiil  or  not,  if  it  be  shewn  that  «  asadiint  Aonstrnded  s^ 
eording  to  A.'s  spedfifiation  woiijd  be  sow 
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iog  and  CFoppiDg  wooUen  cloths^  the  same  being  improve* 
meats  on  a  machine  for  which  John  Lewis  had  obtainedi 
a  patent  on  the  27th  of  July,  1815."  The  plaintiffs'  spe- 
cification was  put  in;  it  was  dated  14th  July,  1818,  and  it 
stated:  "  We  elakn,  as  our  inv«[ition, — Firsi,  the  ap- 
plication of  the  flat  spr mg  for  directing  and  pressing  the 
cloth  to  the  cutting  edges; — Second,  the  application  of 
tbe  triangular  steel  wire  on  the  cylinder; — TUrd,  a  pro- 
per substance  to  brush  the  cloth; — Fourth^  to  shear 
with. rotary  cutters  from  list  to  list,  in  the  manner  spe- 
cified." 

F,  Pollock,  for  the  defendant. — As  these  are  alleged  to 
be  improvements  on  a  former  machine,  for  which  a  patent 
was  granted  in  the  year  1815,  tbe  specification  of  that 
patent  must  be  produc^.  How  can  the  Jury  say  that 
these  are  improvements,  without  they  know  what  the  origi- 
nal machine  was? 

Rslch,  for  the  plaintiffs. — ^I  submit,  tliat  that  is  unneces- 
sary, because  the  plainti&'  speeificati<Mi  is  perfect;  any 
one  who  reads  that  may  make  the  machine  without  look- 
log  to  any  earlier  specification. 

Lord  Tbmterden,  C.  J. — ^When  these  parties  applied 
to  tbe  Crown  in  the  year  1818,  they  might  have  applied  for 
&  patent  for  their  invention  without  reference  to  any  thing 
that  had  gone  before.  Now,  that  they  have  not  done ;  on 
the  contrary,  they  profess  to  have  improved  a  machine 
i^lready  known.  That  machine  may  be  used  by  any  one 
^er  fourteen  years  from  the  earlier  patent,  but  any  new 
tn^ter  which  is  included  in  the  present  patent  is  not  open 
to  every  body  till  fourteen  yesra  from  a  later  period*  It 
^)  therefore,  material  to  shew  what  are  the  improvements 
contained  in  the  plaintiffs'  patent.  Now,  I  cannot  say  what 
^^  improvements  upon  a  given  thing,  without  knowing 
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mentioned  in  die  pbintifi*  spedfiotion  nay  Imtc  been 
mdnded  in  the  former  i 


Tbe  spedfication  of  the  patent  of  1815  was  lead. 
That  was  lor  a  machine  with  roCaiy  cotlen,  irfiicfa  were 
to  shear  the  cloth  from  end  to  end. 

It  appeared,  that  the  defendant's  alleged  infrit^ement 
of  the  patent  consisted  in  making  a  machine  with  rotary 
cutters,  to  shear  from  list  to  list,  but  that  he  had  not  used 
either  the  1st,  8nd,  or  3rd  ofthe  improrements  stated  in  the 
plaintiffs'  specification.  It  was  also  proved,  that  shearing 
from  list  to  list,  by  machinery  to  carry  shears,  was  known 
before  tbe  date  of  the  plaintiflb'  patait;  and  also  that  ro- 
tary cutters  to  shear  the  clotii  from  end  toend  were  known 
before  that  time.  It  was  proved,  that  the  plaintiffi'  im- 
provements were  all  useful. 

F.  Pollock f  for  the  defendant. — Tbe  old  mode  of  shear- 
ing was  from  list  to  list,  by  machinery  to  carry  shean 
in  that  way.    The  plaintiffi  have  combined  a  rotary  cut- 
ter, which  was  a  thing  well  known  before,  with  three  other 
things  which  the  defendant  has  not  infringed  upon.    Now 
I  submit,  that  the  rotary  cutter  being  old,  we  had  a  right 
to  use  it  in  shearing  from  list  to  list,  which  was  the  old 
way  of  shearing  by  means  of  shears,  though  perhaps  ro- 
tary cutters  had  only  been  used  in  shearing  from  end  to 
end.      The  defendant  has  not  infringed  on  any  of  the 
three  things  which  the  plaintiffs  claim.    The  plaintiffs  have 
no  right  to  claim  tbe  going  from  list  to  list  as  his  inven- 
tion, and  we  have  only  sheared  in  that  way  with  a  rotary 
cutter  instead  of  shears,  that  species  of  cutter  being  old, 
and  not  ofthe  plaintiffsVinvention. 

Lord  Tenterden,  C.  J. — It  is  not  material  whether  a 
machine  made  under  the  patent  of  1815  is  usefiil  or  not, 
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as  it  is  shewn  that  the  phuntiffs*  machine  is  highly  useful. 
The  case  stands  thus:  it  appears  that  a  rotary  cutter  to 
shear  from  end  to  end  was  known,  and  that  cutting  from 
list  to  list  by  means  of  shears  was  also  known.  However, 
if,  before  the  plaintiffs'  patent,  the  cutting  from  list  to 
fist,  and  the  doing  that  by  means  of  rotary  cutters,  were 
not  combined,  I  am  of  opinion,  that  this  is  such  an 
invention  by  the  plaintiffs  as  will  entitle  them  to  main- 
tain the  present  action. 


Verdict  for  the  plaintiffs. — Damages,  Is. 

Sir  J.  Scarlett,  Brougham,  Campbell,  and  Eotch,  for 
the  plaintiffs. 

P.  Pollock,  Denman,  C.  S.^  and  Piatt,  for  the  defendant. 
IKXtoimtB^AdUngUm  4*  Co^  and  T.  White.'] 


In  the  ensuing  Term,  jP.  Pollock  moved  for  a  new  trial 
on  affidavits,  but  no  question  was  made  as  to  either  of  the 
pobts  decided  at  the  trial. 


Cotton  v.  James^^  Gent.,  one,  &c. 


Jan.  ISth. 


Trespass.  The  ^rst  count  of  the  deckration  was  intiMputfor 
for  breaking  and  entering  the  plaintiff's  house,  and  taking  tfaedefra^ 
his  goods; — Second  count,  for  taking  and  carrying  away  J^^^^J^ 

itsue)  a  Jutifl- 
ctdon  under  tht 
wamnt  of  oommiMioDen  of  bankropC,  tnd  averred,  tbat  the  plaintiff ''  had  become  banlcmpt  with- 
in tlw  true  intent  and  meaning  of  the  ttat  6  Geo.  4,  c  16."    Replication,  denyhig  that  the  pbdntiff 
i>ecame  bankrupt: — Held,  that  on  these  pleadingi  the  defendant  had  the  right  to  beg^. 

If  a  plea  contain  distinct  allegationi  of  a  trading  and  petitioning  creditor's  debt  and  then  go  on  to 
Xste,  that  the  plaintiff  '*  became  bankrupt,"  and  in  the  replication  the  plaintiff  protest  the  trading 
uul  peUtioning  creditor's  debt,  and  deny  that  the  plaintiff  "  became  bankrupt,"  this  merely  puts 
in  iiiuc  the  act  of  bankruptcy,  and  the  words  **  became  bankrupt,"  coupled  with  Ihs  othtr  two  al- 
IcgAtions,  will  be  held  to  extend  to  the  act  of  bankruptcy  only. 
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the  goods  and  converting  them.  Plea  (a) — That  before 
the  time  when,  &c.  the  plaintiff  was  a  trader^  and  became 
indebted  to  the  defendant  in  a  sum  upirards  of  lOOLf  and 
that  he  "  became  a  bankrupt  within  the  true  intent  and 
meaning  of  the  statute/*  then  and  still  in  force  concern- 
ing bankrupts.  That  the  defendant  petitioned  the  Lord 
Chancellor,  and  that  a  commission  issued,  upon  which  the 
plaintiff  was  declared  a  bankrupt,,  whereupon  the  com- 
missioners granted  their  warrant,  directed  to  Charles 
Cutten,  their  messenger,  to  seize,  &c. ;  and  that  he  did 
so  seize,  &c.  The  plea  went  on  to  state,  that  the  tres- 
passes were  committed  before  the  choice  of  an  assignee, 
and  that  the  defendant  was  the  petitioning  creditor*  Re- 
plication, protesting  the  petitioning  creditor's  debt,  the 
trading,  the  commission  and  adjudication,  and  the  war- 
rant, and  denying  that  the  plaintiff  "  did  become  a  bank- 
rupt within  the  true  intent  and  meaning  of  the  s^d  sta- 
tute {by 


(a)  There  \V9&  uo  plea  of  the 
general  issue.  It  seems  that,  un- 
der sect.  44  of  the  bankrupt  act, 
6  Geo.  4,  c.  ]6«  a  plea  of  the  ge- 
neral issue  would  have  been  suf- 
ficient without  any  special  plea; 
and  that  the  defendant  chose  to 
plead  specially,  merely  for  the 
purpose  of  obtaining  the  reply. 

{b)  By  sect.  27  of  the  bankrupt 
act,  6  Geo.  4,  c.  16,  the  com- 
missioners may  grant  a  warrant  to 
tlie  messenger  to  break  open  any 
house,  &c.  where  any  property  of 
the  bankrupt  shall  be  reputed  to 
be,  and  to  seize  it;  and  by  sect.' 
31,  no  action  shall  be  brought 
against  the  messenger  for  any 
thing  done  under  the  commission- 
ers' warrant,  prior  to  the  choice 
of  asdgnees,  unless  perusal  and  a 
copy  of  the  warrant  have  been  de- 
manded; and  if  such  demand  has 


been  complied  with,  the  petition- 
'ing  creditor  must  be  made  de- 
fendant in  any  action  brought  for 
any  tlung  done  under  the  wanaot 
These  sections  of  the  bankrapt  act 
are  set  out  in  Arch.  Bank.  Law, 
pp.  xxxii,  xxxiii. 

As  these  forms  of  plea  and  re- 
plication are  not  to  be  found  id 
any  printed  collection,  copies  of 
them  will  no  doubt  be  acceptable; 
more  especially  as  in  the  plea 
there  is  a  statement  of  the  tradiof , 
Gomimsaon,  &c.  in  the  proper 
form  under  the  new  bankrupt  act, 
which  will  be  found  useful  in 
drawing  a  plea  by  a  l^ankmpt 
who  has  obtained  his  certificate 
after  action  brought,  as  well  as  in 
cases  like  the  present. 

Pfea.— And  the  said  defodaat, 
in  his  own  proper  person,  comes 
and  defends  the  force  and  injuiy 
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As  soon  as  the  pleadings 
for  the  defendanti  elaimed 


had  been  opened,  F.  PoUoek, 
the   right  to  begin,  as  the 
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wben,  &c.y  and  says  that  tbe  snd 
plttntiflT  onghf  not   to   bate  or 
maintain     his     aforesaid    acUon 
tbereof  aa^itdnst  bim,  because  be 
says,  that  the  said  goods,  chattels, 
and  effects  in  the  said  first  connt 
of  the  said  dechn-ation  mentioned, 
and  the  said  goods,  chattels,  and 
eiRects  in  the  said  second  count 
meadoaed,  are  and  were  one  and 
the  same    ^oods,   chattels,   and 
effects,  and  not  other  or  difihrent; 
and  that  tiie  seisinf  and  taking, 
&c  of  the  said  goods,  chattels, 
and  effects  in  the  said  first  connt 
Bientioaed,  and  the  sdsing  and  tak- 
ing, Ike.  in  the  said  second  count 
oieathmed,  are  and  «rere  oae  and 
the  same  sdzing  and  taking,  and 
fiot  other  or  different.    And  the 
ttid  defendant  further  sattb,  that 
hmg  before,  and  continually  thence 
anil),  and  at  the  time  of  the  suing 
ont  of  the  conmission  of  bank-' 
mpt  liereinafter  mentioned,  and 
thence  nntil  the  time  of  commit- 
Hng  the  said  supposed  trespasses 
IB  the  snd  declaration  mentioned, 
the  said  plaintiff  was  a  builder 
and  trader,  within  the  true  intent 
snd  meaning  of  the  statute  made, 
sad  then  and  still  in  force  con- 
cerning bankrupts,  to  wit,  at  the 
psrish   afdvesaid,  in  the  county 
aforesaid,  and  daring  all  the  time 
aforesaid,  there  sought  his  Uveli- 
hood  thereby.  Aiid  the  said  plain- 
dff  80  being  a  bi^lder  and  trader 
ss  aforesaid,  and  so  seeking  his 
Mvelihood  OS  aforesaid,  afterwards, 
to  wit,  on  the  8th  day  of  January, 
in  the  year  of  our  Lord  1828  afore- 


said, at  the  parish  aforesaid,  in  the 
county  aforesaid,  became  and  was 
indebted  in  the  way  of  his  said 
trade  to  the  said  defendant,  a  sub- 
ject of  this  realm,  in  a  certain  sum 
upwards  of  100/ ,  to  wit,  in  the  sum 
of  218/.  19«.  of  lawful  money  of 
Great  Britiun,  for  a  true  and  just 
debt  due  and  omng  from  the  said 
plaintiff  to  the  said  defendant. 
And  the  sdd  plaintiff  being  so  in- 
debted, and  being  such  builder, 
and  so  seeking  his  livelihood  as 
aforesaid,  and  being  a  subject  of 
this  realm,  he,  the  said  plaintiff, 
afterwards  and  before  the  issuing 
of  the  commissioa  hereinafter 
mentioned,  to  wit,  on  the  10th 
day  of  October,  in  the  yesr  afore- 
said, at  the  parish  aforesaid,  in  the 
county  aforesaid,  became  a  bank- 
rupt within  the  true  intent  and 
meaning  of  the  said  statute  made 
and  in  force  concerning  bank- 
rupts. And  the  said  defendant  so 
being  a  crecUtor  of  thesaid  plaintiff, 
and  bdng  wholly  unsatisfied  and 
unpaid  his  said  debt,  he,  the  said 
defendant,  afterwards,  to  wit,  on 
the  16th  day  of  October,  in  the 
year  aforesaid,  at  the  parish  afore- 
8«d,  in  the  county  aforesaid,  duly 
presented  his  certain  petition  in 
writing,  according  to  the  form  and 
effect  of  the  said  statute,  to  the 
Right  Honourable  Lord  Lynd. 
hurst,  then  and  now  being  Lord 
High  Chancellor  of  Great  Britain, 
praying  him  to  grant  unto  the  said 
defendant,  htt  Majesty's  commis- 
sion of  bankrupt,  as  by  the  said  pe- 
tition, reference  being  thereunto 
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affirmative  was  on  the  defendant.    And  he  relied  on  the 
case  of  Cooper  v.  Wakley,  ante,  p.  474. 


Jambs. 


had,  will  more  fully^ppcar.  And 
the  said  defendant  avers,  that  he 
then  and  there,  and  before  the 
commission  was  granted,  duly 
made  the  affidavit,  and  gave  bond 
to  the  saidLordChancellor  accord- 
ing to  the  directions  of  the  sud 
statute.  Whereupon  afterwards, 
to  wit,  on  said  16th  day  of  Octo- 
ber, in  the  year  aforesaid,  to  wit, 
at  the  parish  aforesaid,  in  the 
county  aforesiud,  a  certain  com* 
mtsdon  of  bankrupt,  under  and 
sealed  with  the  Great  Seal  of 
Great  Britidn,  bearing  date  at 
Westminster,  the  day  and  year 
last  aforesaid,  grounded  upon  the 
said  statute  and  petition  of  the 
said  defendant,  was  duly  awarded 
and  issued  against  the  sidd  plain- 
tiff, directed  to  certain  commis- 
sioners therein  named,  to  wit, 
Archibald  Elijah  Impey,  Monta- 
gue Farrer  Ainslie,  William  Vil- 
liers  Surtees,  Robert  Grant,  and 
Charles  Bathurst,  Esqrs.,  whereby 
the  said  lord  the  King  named, 
assigned,  appointed,  constituted, 
and  ordained  them  his  special 
commissioners,  and  thereby  gave 
full  power  and  authority  to  them 
four,  or  three  of  them,  to  proceed 
according  to  the  said  statute,  and 
to  take  such  order  and  direction, 
with  the  body  of  the  said  plaintiff, 
as  also  with  alt  his  lands>  tene- 
ments, and  hereditaments,  both 
within  this  realm  and  abroad,  as 
well  copy  or  customaryhold  as 
freehold,  which  he  had  in  his  own 
right  before  he  became  bankrupt; 
as  also,  with  all  such  interest  in 
any  such  lands,  tenements,  and 


herecfitaments  as  the  said  plain- 
tiff might  lawfully  depart  withal, 
and  with  all  his  .  money,  fees, 
offices,  annuities,  goods,  chattels, 
wares,  merchandizes,  and  debts, 
wheresoever  they  might  be  found 
or  known,  and  to  make  sale  there- 
of, or  otherwise  order  the  same 
for  satisfaction  and  payment  of 
the  creditors  of  the  said  phuntiff, 
and  to  do  and  execute  all  and 
every  thing  and  things  whatsoever 
towards  and  for  all  other  intents 
and  purposes,  according  to  the 
ordinance  and  provision  of  the 
said  statute,  commanding  them 
the  said  commissioners,  four  or 
three  of  them,  to  proceed  to  the 
^cecution  and  accompiiahiMnt  of 
the  said  commission,  according  to 
the  true  intent  and  meaning  of  the 
same  statute,  with  all  diligence 
and  effect,  as  by  th^  said  commis- 
sion, duly  entered  of  record  in  the 
proper  office  for  that  purpose, 
will  more  Ailly  appear;  which  said 
commission  is  still  in  full  force 
and  effect.  And  the  sud  defend- 
ant further  saith,  that  the  said 
commission  bemg  delivered  to 
the  said  commissioners  by  virtue 
thereof,  and  by  force  of  Uie  said 
statute,  the  said  Archibald  Efijah 
Impey,  \^llliam  Villiers  Snrtees, 
and  Charles  Bathurst,  three  of 
the  said  commissioners  in  the  snd 
commisnon  named,  afterwards,  to 
wit,  on  the  24th  day  of  October, 
in  the  year  aforesaid,  the  due  proof 
bdng  made  in  that  behalf  ad- 
judged and  declared  the  said  plain- 
tiff to  have  been  and  to  become 
a  bankrupt  before  the  issuing  of 
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Sir  «/•  Scarlett,  contra. — This  case  is  distinguishable 
from  that  of  Cooper  v.  Waklet/n     In  that  case,  which  was 
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the  laid  commission,  and  at  the 
time  of  the  issningr  thereof  to  be 
a  bankrapt  within  the  true  intent 
and  meaning  of  the  statute  made 
and  then    in    force    concerning 
bankrupts,  to  wit,  at  the  parish 
aforesaid.    And  the  said  defend- 
ant fnither  says,  that,  afterwards, 
to  mt,  on  the  said  24th  day  of 
October,  in  the  year  aforesaid,  to 
^t,  at  the  parish  aforesud,  the 
said    Ardubaki    Elijah    Impey, 
William    Villiers    Snrtees,   and 
Gt^aes  Bathursty  three  of  the 
saad  commissioners,  under  and  by 
virtue  of  the  said  commission,  and 
by  force  of  the  said  statute,  made 
their  certsdn  warrant  in  writing, 
under  their  respective  liands  and 
seals,  directed  to  Charles  Cutten, 
their  messenger,  and  his  asidstant, 
and  also  to  all  mayors,  bailifis, 
constables,  beadboroughs,  and  all 
other  his  Mijesty*s  lovingr  sub- 
jects, whom  diey  the  said  com- 
missioners required  to  be  uiUng 
and  assisting  in   the    execution 
thereof,  as  occasion^ould  require; 
and  by  which  sud  warrant  they 
the  sud  commissioners  reqiured, 
authorized,  and  empowered  them, 
and  every  one  of  them,  forthwith 
to  enter  into  and  open  the  house 
and  houses  of  the  said  pluntiff, 
and  also  into  all  other  place  and 
places  belonging  to  him  the  said 
plaintifif,  where  any  of  his  goods 
^vere  or  were  suspected  to  be,  and 
should  there  seize  all  the  ready 
''^<^Q^»  jewels,  plate,  household 
stuff,  goods,  merchandizes,  books 
of  account,  and  all  other  tlungs 
wbatsoeyer  belonging  to  him  the 


said  plaintiff ;  and  such  things  as 
he  should  so  seize  he  should  cause 
to  be  inventoried  and  apprused 
by  honest  men  of  skiU  and  judg- 
ment, and  the  same  he  should  re* 
turn  to  them  the  said  oommis- 
uoners,  with  all  convement  speed, 
and  what  he  should  so  seize  he 
should  safely  detain  and  keep  in 
his  possession  until  they  the  said 
commissioners  should  give  him 
order  for  the  disposal  thereof;  and 
in  case  of  resLstance,  or  of  not  hav- 
bg  the  key  or  keys  of  any  door  or 
lock  belonging  to  him  the  sidd 
plaintiff,  where  any  of  Ids  goods 
were  or  were  suspected  to  be,  that 
he  should  break  open,  or  cause 
the  same  to  be  brpken  open,  for 
the  better  execution  of  that  their 
warrant,  which  said  warrant  after- 
wards, and  before  the  said  several 
times  when,  &c.,  to  wit,  on  the  day 
and  yearlastafore6aid,wasdeliver- 
ed  to  the  said  Charles  Cutten,  so 
being  such  messenger  as  aforesaid, 
to  be  executed  in  due  form  of 
law.  By  virtue  of  which  said 
warrant,  and  by  force  of  the  sud 
statute,  the  said  Charles  Cutten 
so  being  such  messenger  as  afore- 
said, at  the  said  several  times 
when,  &c.  peaceably  and  quietly 
entered  into  the  said  dwelting 
house,  in  which,  &c.  in  order  to 
adze  and  take,  and  did  sdze  and 
take,  the  said  goods,  chattels,  and 
effects  of  the  sud  plaintiff  in  the 
said  declaration  mentioned,  the 
same  then  being  in  the  sud  dwell- 
ing-house, for  the  purpose  in  the 
said  warrant  mentioned,  and  hath 
from  thence  hitherto  kept  and  de- 
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an  action  for  a  libel,  the  publication  was  admitted  on  the 
record,  and  if  the  defendant  failed  in  proving  bis  justifica- 


James. 


tained  the  same  aader  and  by  vir- 
tue  of  voeh  statate,  coomiissioD, 
and  warrant  a»  aforesaid ;  and  in 
so  doing,  he  the  said  Charles  Cut- 
ten,  so  being  such  nesaenger  as 
aforesaid^  did  necessarily  and  un- 
afoidsibly  laake  a  little  noise  and 
disturbance  in  the  said  dwelling- 
house;  and  becanse  he  had  not  and 
oould  not  procnre  Irom  the  said 
plaintiff  or  any  other  person 
whatsoever  the  keys  of  the  said 
doors  aad  loelcs  in  the  said  de- 
claration mentionedy  he  the  satd 
Charles  Cntten  was  obliged  to 
foree  aad  break  open  the  saaae, 
aod  the  staples  and  hinges  there- 
of»  HI  order  to  seiae  oertain  of  the 
sdd  goods  and  effects  then  being 
tHthm  the  said  doors,  as  he  low^ 
M^  night  fot  the  oaose  aforc' 
said,  doing  no  unnecessary  da» 
mage  to  the  said  plaindff  on  the 
said  occasions,  which  are  the  said 
several  supposed  trespasses,  where- 
of the  said  plaintiff  hath  above 
thereof  complained  against  Inm 
the  said  defendant.  And  the  sud 
defendant  avers  that  the  said  sup- 
posed trespasses  were  done  and 
committed  previous  to  the  choice 
of  an  assignee,  and  that  he  the 
said  defendant  was  the  petitioning 
Creditor  for  the  said  commission. 
And  this  he  the  sdd  defendant  is 
readyto  verify  I  wherefore  he  prays 
judgraentytf  the  sudplaintiff  ought 
to  have  or  maintaiD  his  aforesidd 
action  thereof  against  Inm,  &e. 

(Signed)      Samuel  Comyn. 

BepiicatUm,  —  And    the    said 
plaintiff  saitli,  that  he,  by  reason 


of  any  ihing  by  the  said  defend- 
ant m  his  sttd  plea  above  alleged, 
oaght  not  to  be  barred  fram  hav- 
ing or  maintaining  his  aforesaid 
action  thereof  aguast  him  the 
said  defendant.  Because,  protest- 
ing that  he  the  said  plaintiff  was 
not  at  the  said  times  in  the  swd  f^ea 
mentioned,  or  at  any  other  time 
before  the  suing  out  the  swd  sup- 
posed commission  of  bankrupt  in 
the  said  plea  mentioned,  a  builder 
.  or  trader  within  the  true  mtent 
and  meaning  of  the  said  ixMxe 
made  and  then  and  atiU  in  force 
concerning  bankrupts.  And  also 
protesting  that  he  the  said  pbun- 
titf  did  not,  at  the  said  time  in  the 
said  plea  in  that  behalf  mentioned, 
or  at  any  other  time  before  or 
sketf,  become,  nor  was  he  inddit- 
ed,  hi  the  way  of  his  s»d  supposed 
trade  or  otherwise,  to  the  said  de- 
fendant in  the  sum  of  218/.  19s. 
in  the  said  plea  mentioned,  nor 
ia  any  otiier  sum  of  money  iHwt- 
soever,  for  a  true  aad  just  debt 
owing  from  the  said  plaintiff  to 
the  said  defendant.  And  also  pro- 
testing that  no  such  commission 
of  bankrupt,  as  in  the  said  plea 
mentioned,  ever  was  awarded  or 
issued  agiunst  him  the  sud  plain- 
tiff in  manner  and  form  as  in  the 
Sttd  plea  above  respectively  men- 
tioned and  set  forth.  And  idso 
protesting  that  the  said  comnuft- 
sionen  in  the  said  |^ea  mentioned, 
or  any  of  them,  did  not  adjudge 
or  declare  the  said  pliuntiff  to 
have  been  and  become  a  bank- 
rupt before  the  issuing  of  the  said 
supposed  commission  in  ^  said 
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tionsi  it  was  not  ineumbent  upon  the  plaintiff  to  give  any 
eTiddnce  whateTer^  and  his  counsel  need  only  address  the 
Jary  on  the  amount  of  damages.  Now,  here^  the  plaintiff 
must  call  witnesses,  because,  although  the  committing  of 
a  trespass  is  certainly  admitted  on  the  record,  yet,  as  goods 
were  taken,  the  plaintiff  is  obliged  to  go  into  eyidence  as 
to  the  number  and  value  of  those  goods.  I  therefore  sub«* 
mit,  that  the  plaintiff  is  entitled  to  begin,  for  the  purpose 
of  shewing  what  goods  were  taken,  and  also  their  value. 


Lord  Tenterden,  C.  J.,  held,  that  on  these  pleadings 
the  defendant  was  entitled  to  begin. 

F.  PoUock,  for  the  defendant,  addressed  the  Jury  and 
called  his  witnesses. 

The  plaintiff's  counsel  contended,  that,  as  the  issue 
was,  whether  the  plaintiff '^  became  a  bankrupt,"  it  was  in- 
cumbent on  the  defendant  to  shew  that  the  plaintiff  was 
a  trader,  and  that  there  was  a  good  petitioning  creditor's 
debt,  as  well  as  to  shew  an  act  of  bankruptcy;  for  that  the 
allegation,  that  a  party  became  a  bankrupt,  was  not  made 
out,  without  proof  of  a  trading  and  a  petitioning  creditor's 
debt,  as  well  as  of  an  act  of  bankruptcy. 


plea  mentioned,  or  to  be  at  tb« 
time  of  the  issuing  thereof  a 
bankrupt,  within  the  true  intent 
and  meaning  of  the  said  statute 
coDceming  bankrupts,  as  in  the 
said  plea  mentioned.  And  also 
protestiag  Aat  the  said  Archibald 
Bl^Bh  Impey,  Wiilian  Vimers 
Surtees,  and  Charles  Bathurst,  or 
any  or  either  of  them,  did  not 
jnake  or  deliver  any  such  warrant, 
ja  writing  in  maimer  and  form  as 
ia  the  said  plea  above  in  that  be- 
half respectively  alleged.  For  re- 
plication, nevertheless,  in  this  be- 
^^,  the  said  plaintiff  saitb,  that  he 


the  said  pluntiff  did  not,  at  the 
said  time  in  the  said  plea  in  that 
behalf  mentioned,  or  at  any  other 
time,  become  a  bankrupt  within 
the  true  intent  and  meaning  of 
the  sud  statute,  in  manner  and 
form  as  he  the  said  defendant 
htttfa  above  in  his  said  plea  in  that 
behalf  alleged.  And  tlus  he  the 
said  pluntiff  prays  may  be  in- 
quired of  by  the  country,  &c. 
(Signed)  F.  KeUy, 

And  the  said  defendant  doth  the 
like. 
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Lord  Tenterden,  C.  J.< — As  there  are  separate  alle- 
gations as  to  the  trading  and  petitioning  creditor's  debt,  I 
shall  hold,  that  this  issue  merely  goes  to  the  act  of  bank- 
ruptcy. 

The  defendant's  witnesses  not  making  out  a  sufficient 
act  of  bankruptcy — 

Sir  J*  Scarlettf  at  the  conclusion  of  the  defendants 
case,  addressed  the  Jury  for  the  plaintiflf^  and  called  wit- 
nesses to  shew  the  amount  of  damages,  and — 

F.  PoUociy  for  the  defendant,  replied. 

Verdict  for  the  plaintiff. — Damages,  400/. 

Sir  J.  Scarlett,  Brougham,  and  Ketty,  for  the  plaintiff. 

jP.  Pollock,  Denman,  C.  S.,  and  Comyn,  for  the  defendant 

[Attornies—  Winter  S^  Son,  and  James,'] 


In  the  ensuing  Term,  F»  Pollock  obtained  a  rule  nUi  for 
a  new  trial,  on  the  ground  that  the  damages  were  ex- 
cessive. 


Jan  i9th,  VessEY  V.  PiKB. 

inanacdoi^for  LilBEL.  ,  Plea— General  issue.    The  libel,  which  was 

m  libel,  the  de- 

fendant  cannot,  published  in  a  newspaper,  called  the  Derby  Reportefi 
neni'iMuef^Te  professed  to  give  an  account  of  an  examination,  touching 
V^I^Zi  "^  an  order  of  filiation. 

nict  in  niitigm- 
tion  of  dama- 
ges, which   . 

would  be  evi-        Denman,  C.  S.,  for  the  defendant,  wished,  in  mitigation  of 

dence  to  prove  ^ 

ajuttificationof  damages,  to  adduce  evidence  of  what  really  passed  on 

any  part  of  the     .■  .      ,. 

fibeL  He  ought   ^<ie  exauunation. 

to  Justify  as  to 
that  part. 
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Lord  TenterdeNi  C.  J. — You  are  not  at  liberty  to 
giye  evidence,  in  mitigation  of  damages,  of  any  fact,  which 
wotdd  be  evidence  to  prove  a  justification  of  any  part  of 
the  fibel,  because  you  ought  to  have  justified  as  to  that 
part. 

The  evidence  was  not  given. 

Verdict  for  the  pkdntifi^.    Damages — Is. 

Brougham,  and  Busby,  for  the  plaintifi; 
Denman,  C.  S.,  and  KeUy,  for  the  defendant. 
[Attomies-^^.  Vmey,  and  Few  if  Co.] 


Crossley  v.  Beverley.  jan.  20M. 

I^ASE^  for  the  infiringement  of  a  patent,  for  making  an  if  one  takeout 
improved  gas  apparatus.    Plea — General  bsue.    The  pa-  JxJ*!^/"^*" 
tent,  which  was  dated  December  9th,  1815^  had  been  state  ceruin  im- 
granted  to  Mr.  Samuel  Clegg,  and  by  him  assigned  to  the  Sie^^^^^ni^ 

plamtifil  cal  parti  of  his 

|,„Muuu.  apparatus, 

The  specification,  which  was  dated  June  8th,  1816,  which  it  appears 

he  has  iuYented 

Stated  as  follows,  **  my  improved  gas  apparatus  ia  for  the  after  the  ukiog 

purposes  of  extracting  inflammable  gas  by  heat,  firom  pit-  ^*||t?  thb  will 

coal,  tar,  or  any  other  substance  from  which  gas  or  gases,  "/*'  in^^date 

capable  of  being   employed  for   illumination,    can    be  the  public  ought 

extracted  by  heat,  for  purifying  the  gas  so  obtained,  and  yantage  of  all ' 

for  measuring  it  out,  and  distributing  it  to  lamps,  lights,  J^wn  to  A?tteie 

or  burners,  where  light  or  heat  is  to  be  produced  by  the  o/'J**  spedflca- 

A  spedfication 
of  an  invention, 
for  which  a  patent  had  been  grantedi  stated  the  invention  to  be  an  improved  apparatus  to  extract  gas 
ftt>ni  pit-coal,  tar,  or  ony  other  tubttance  from  which  gas,  capable  of  being  used  for  illuminationf  could 
be  extracted  by  heat: — Held,  that  the  words  *  other  substance'  must  mean  substance  ejusdem  generie, 
stid  that  oil  was  not  meant  to  be  included  in  it,  it  being  shewn,  that,  at  the  time  in  question,  oil 
^as  coniidered  much  too  expensive  to  be  used  for  the  making  of  gas  for  the  lighting  of  streets  and 
boildiogi,  though  it  was  known  to  afford  an  inflammable  gas. 

If  in  the  specification  of  an  improved  gas  apparatus  no  direction  is  given  respecting  a  condenser, 
which  is  m  necessary  part  of  every  gas  apparatus ;  this  will  not  invalidate  the  patent,  if  it  appear, 
Uiat  every  one  capj»le  of  constructing  a  gai  apparatni  most  know  that  a  ooi^deiiser  most  form  m 
Pwtofit, 
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combustion  of  the  said  gas.*'  The  specification  then  went 
on  to  describe  a  horizontal  flat  retort,  a  purifying  appara- 
tus»  a  gauge  or  rotative  gas-meter,  and  a  self  acting  go> 
yemon 

It  was  proved  by  Mr.  Farey,  who  was  called  for  the 
plaintiff^,  that  this  apparatus  would  not  succeed  in  making 
gas  from  oil;  and  he  stated,  that  it  was  known,  at  the  date 
of  the  specification,  that  oil,  resins,  and  all  other  substan- 
ces which  bum  with  a  flame,  would  yield  an  inflammable 
gas,  but  that,  from  the  great  expense  of  oil,  no  one  then 
thought  that  it  could  ever  be  useful  to  light  either  streets 
or  buildings ;  and  the  witness  added,  that  though  oil  gas 
had  been  since  used  to  light  some  particular  places,  yet 
it  still  continued  doubtful,  whether  oil  gas  would  keep  its 
ground,  by  reason  of  the  great  expense  of  the  oil. 

Brougham,  for  the  defendant. — This  patent  is  for  a  ma- 
chine to  make  gas  from  pit  coal,  tar,  or  any  other  sub- 
stance.   Now  it  appears  that  it  will  not  do  for  oil. 

Lord  Tenterden,  C.  J. — In  reading  this  specification, 
it  is  clear,  that  the  words  *'  other  substance,**  coupled 
with  the  words  *'  pit  coal  and  tar,**  mean  other  substance 
ejusdem  generis^ 

Broughcmi. — The  patent  is  for  gas  to  be  produced  from 
jAt  coal,  tar,  or  any  other  substance  which  produces  an  in- 
flammable gas.    Now  tiiat  is  certainly  the  case  with  oil* 

Lord  Tentbrdem,  C.  J. — One  must  understand  this 
person  to  speak  of  those  things  which  were  known  and 
used  at  the  time.  He  could  not  possibly  mean  oil  gas,  it 
had  never  been  used,  because  of  the  great  expense;  and 
this  man  must  really  have  had  the  spirit  of  prophesy,  to 
have  found  out  that  oil  gas  ever  was  to  be  employed  in 
lighting  the  streets. 

Brougham. — There  is  nothing  to  prevent  a  person  who 
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sees  this  specification  from  considering  that  oil  gas  was  J[f^^ 
meant  to  be  included  in  it^  as  it  was  well  known  that  it  was  Crossi^ey 
possihle  to  produce  gas  from  oil.  ^     ^' 

Lord  Tenterdbn,  C.  J. — I  must  understand  this  party 
to  speak  as  a  practical  man,  and  to  speak  with  reference 
to  those  things  that  were  then  known  and  in  use. 

It  appeared  from  the  evidence  that  the  specification  did 
not  give  any  directions  respecting  a  eondenser,  which 
was  well  known  to  be  an  essential  part  of  every  gas  appa- 
ratus. 

Brougham^  for  the  defendant. — The  things  comprised 
in  the  specification  will  not  make  a  gas  apparatus.  It  will 
be  mcompleie  for  want  of  a  condenser. 

Lord  Tenterden,  C.  J. — A  workman  who  is  capable 
of  making  a  gas  apparatus,  would  know  that  he  must  put 
that  in. 

Brougham. — The  specification  does  not  direct  it  to  be 
put  in. 

Lord  Temterden,  C.  J. — No,  but  it  does  not  tell  you 
to  leave  it  out.    There  is  nothing  in  that. 

The  inventor,  Mr.  Clegg,  was  called,  and  he  stated  in 
his  cross-examination,  that  he  had  invented  some  of  the 
mechanical  parts  of  the  apparatus,  which  were  described 
in  the  specification,  at  times  subsequent  to  the  taking  out 
of  the  patent;  he,  however,  also  stated,  that  before  the  pa- 
tent was  taken  out^  he  had  in  his  mind  a  general  idea  of 
the  whole  apparatus. 

Brougham^  for  the  defendant,  then  went  to  the  Jury, 
on  the  following  grounds,  first,  that  the  specification  was. 
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not  sufficiently  explicit,  as  the  description  oF  the  retort  was 
defective;  secondly^  that  one  part  of  the  invention  was  not 
^'  useful  (a);  thirdly ^  that  Mr.  Clegg  had  invented  certain 

parts  of  the  apparatus  described  in  the  specification,  at 
times  subsequent  to  the  taking  out  of  the  patent. 

Lord  Tbnterden,  C.  J.,  began  to  sum  up  the  evidence, 
'  but  the  Jury  expressed  themselves  satisfied,  and  found  a 

Verdict  for  the  plaintiff. 

Sir  J.  Scarlett^  F.  PoUoci,  Alderson,  and  Godson,  for 
the  plaintiff. 

Brougham^  Rotch,  and  PcUteson,  for  the  defendant. 
[Attomies— Bttrra  ^  N,,  and  Smiihton  if  Co,'\ 


Im  the  ensuing  Term,  Brougham  moved  for  a  rule  mri, 
for  a  new  trial;  and  he  argued,  that,  as  Mr.  Clegg  invented 
certain  parts  of  the  apparatus  described  in  the  specifica- 
tion at  times  subsequent  to  the  taking  out  of  the  patent, 
it  must  be  taken  that  the  specification  was  of  an  invention 
different  firom  that  for  which  the  patent  was  taken  out, 
and-that  the  patent  was  therefore  void. 

Lord  Tenterden,  C.  J. — It  appears  that  the  person  s 

(a)  Intfaecaseof  HiT/T.TAomp-  Hawka  and  Others,  4  B.&  A. 
Mm,  8  Taunt  401,  DdUu^  J.,  in  541,  it  was  hdd,  that  a  patent  for 
delivering  the  judgment  of  the  improvements  in  the  construction 
Court,  says,  "  If  any  part  of  the  of  anchors,  windlasses,  and  chain 
alleged  discovery,  bebg  a  mate-  cables,  could  not  be  supported, 
rial  part,  ful,  (the  discovery  in  its  unless  there  were  novelty  in  each 
entirety  forming  one  entire  con-  invention ;  and  it  appearing  tfiaS 
sideration),  the  patent  is  altogether  there  was  no  novelty  in  the  con- 
void  ;  and  to  this  point,  which  is  so  struction  of  the  anchors,  the  Court 
clear,  it  is  unnecessary  to  cite  held,  that  the  patent  was  wholly 
cases."    In  the  case  of  Brunton  v.  void. 


V, 

Bkverlet. 
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mind  was  directed  to  the  invention,  and  that,  in  the  inter 
▼a]  between  the  taking  out  of  the  patent  and  the  enroll-  Crosslkt 
log  of  the  specification,  he  perfects  it  in  some  of  the  me- 
chanical parts.  The  question  is,  will  that  make  his  pa- 
tent void?  No  case  has  so  decided,  and  it  would  be  a  very 
great  hardship  if  it  were  so.  Indeed,  I  do  not  see  why 
any  time  is  allowed  to  the  inventor  to  prepare  his  specifi- 
cation, unless  it  be  to  allow  him  to  mature  the  mechanical 
parts  of  his  invention. 

Baylet,  J. — It  is  not  only  the  duty  of  an  inventor  to 
state  what  he  knew  at  the  time  of  the  patent,  but  the  j>ub- 
lic  have  a  right  to  be  put  in  possession  of  all  that  he  knows 
at  the  time  of  the  specification. 

LiTTLBDALE,  J. — It  must  be  some  very  strict  technical 
rule  to  defeat  this  patent,  and  I  see  no  reason  for  ex- 
tending the  doctrine  abeady  laid  down.  There  has  been 
no  deception  practised,  and  the  public  ought  to  have  the 
advantage  of  the  improvements,  up  to  the  time  of  the 
specification. 

Parke,  J. — Concurred. 

Rule  refused. 


MEMORANDUM.  On  the  22d  of  January,  1829,  the 
whole  of  the  Middlesex  causes  in  the  Lord  Chief  Justice's 
paper,  as  well  special  as  common  Juries,  were  entirely  dis- 
posed of,  and  the  paper  completely  cleared :  which  had 
not  happened  for  many  years  before. 


VOL.  iif.  M  M 
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COURT  OF  COMMON  PLEAS. 

Sitting   at    Westminster,  cfter   Trinity   Term, 

1828. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Jwie  26M.  Broad  v.  Pitt. 

No  communica-  REPLEVIN.  In  the  couTse  of  the  caiue^  a  witness 
mttOTn'!^aKpr^  ^^  Called,  who  had  been  attorney  for  the  defendant  He 
vUeged,  but       ^ng  asked  as  to  some  conversation  which  took  place  be- 

sttch  as  are  made 

for  the  purpose  tween  the  defendant  and  him,  when  the  former  executed 
eith^commenc-  ^  deed  which  the  latter  had  prepared  for  him  as  his  pro- 
ingordefeodiog  fessional  adviscr. 

msuit. 

Wilde,  Serjt.,  contended,  that  the  conversation  was  con- 
fidential, and  could  not  be  received  in  evidence.  He  cited 
Cromack  v.  HetUhcoie  (a). 

Russell,  Serjt,  contra,  referred  to  WilUams  v.  Muih 
die{b). 

Wilde,  Serjt — If  we  apply  the  doctrine  in  Williams  v. 

(a)  2  B.  &Bmg.  4;   reported  the  attorney  refused  to  prepare  it, 

also,  4  J.  B.  Moore,  357*     That  and  it  was  afterwwdf  drawn  by 

case  is  sud  to  have  decided  that  another;    the  attorney  was  pre- 

communications  made  by  a  party  eluded  from  giving  evidence  of 

to  an  attorney  are  confidential,  that  fact  in  an  action  brought  br 

although  they  do  not  relate  to  a  the  son,  in  which  the  vali^ty  of 

cause  existing,  or  in  progress,  at  the  deed  was  attempted  to  be  dis- 

the  time  they  were  made;  and  puted,  although  he  was  not  en- 

therefore,  that,  where  an  attorney  ployed  in  the  cause, 

was  applied  to  by  a  father  to  pre-  (b)  R.  &M.34.  That  case  ded<ia 

pare  a  deed,  by  which  his  property  that  the  privilege  of  not  beio|^  ex»- 

was  to  be  assigned  to  his  sons,  and  mined  as  to  facts  communicated  to 

stated  that  there  was  no  consider-  an  attorney  while  employed  in  bis 

ation  for  the  assignment,  on  which  profesaonalcq>adty,  extends  oolf 
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Mundie  to  the  present  case,  we  shall  see  at  once  the  in- 
expediency of  the  rule  which  is  there  laid  down.  The 
party  goes  to  advise  with  an  attomeyi  and  the  attorney 
maj  recommend  an  action,  or  whatever  else  he  thinks  right : 
and  bow  is  the  communication  of  the  whole  of  the  circum- 
stances to  be  made  safely,  if  it  is  not  privileged? 

Best,  C.  J. — I  am  disposed  to  agree  with  my  Lord 
Tenterden^  in  excepting  only  conmiunications  made  for  the 
purpose  of  bringing  or  defending  actions.  I  think  this 
eonfidenee  in  the  case  of  attomies  is  a  great  anomaly  in 
the  law.  The  privilege  does  not  apply  to  clergymen, 
since  the  dedsion  the  other  day,  in  the  case  of  Gilham  (a). 
I,  for  one,  will  never  compel  a  clergyman  to  disclose  com- 
munications, made  to  him  by  a  prisoner;  but  if  he  chooses 
to  disclose  them,  I  shall  recdve  them  in  evidence.  There 
is  also  no  privilege  of  this  description  in  the  case  of  a  me- 
dical man  (6).  A  man  is  not  acting  as  an  attorney,  when 
he  is  consulted  about  a  deed ;  and  I  cannot  distinguish  his 
situation  firom  that  of  any  other  man.  I  can  make  a  dis- 
tinction where  a  person  requires  information  for  |the  pur- 
pose of  defending  himself  or  of  conmiencing  an  action.  I 
am  otcfpisdon  that  the  evidence  ought  to  be  received. 

It.was  mentioned  to  his  Lordship,  that  the  case  of  Wil- 
liami  v.  Mimdie,  was  acted  upon  in  Ireland,  at  the  trial  at 
bar  of  Rex  v.  0'<!onnett  and  Others. 

WiUe,  Serjt,  and  Plait,  for  the  plaintiff. 

Russell,  Serjt.,  and  R.  V.  Richards,  for  the  defendant. 

to  those  commuiucfttioiis  which  reported  in  1  Carr.  &  P.  158. 

relate  to  the  purposes  either  of  (a)  Carr.  Suppl.61. 

bringinjT  or  defending  an  action  (h)  See  the  Duchess  of  Kings- 

or  suit,  existing  at  the  time  of  the  ton^s  case,  1 1  Harg.  Stat.  Tr.  243; 

communication,  or  then  about  to  and  Rex  v.  (hbbons,  1  Carr.  &  P. 

be  commenced.    This  case  is  also  97. 

MM  2 


CASES  AT  NISI  PRIUS, 
Sitting  in  London,  after  Trinity  Term,  1828. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


June  27th.  BetAN  r*  WaTERS. 

A  Ufery  gtabie  ASSUMPSIT  for  money  paid,  &c.  From  the  endence, 
lieu  for  the  keep  it  appeared,  that  two  horses,  named  Polecat  and  Blister, 
■"*^*^  to  *®  ^^*®'  belonging  solely  to  the  defendant,  the  former  to 
him  for  the  pur-  the  plamtiff  and  defendant  jointly,  were  put  into  the  hands 
tnmed.  of  a  person  named  Boast,  who  was  a  stable  keeper,  for  the 

purpose  of  being  trained.  While  they  were  there,  the 
defendant  sold  to  the  plaintiff  the  horse  Blister,  and  his 
half  share  of  Polecat;  but  when  the  plaintiff  applied  to 
Boast  to  deliver  them  to  him,  in  pursuance  of  the  bargain, 
he  refused  to  let  Blister  go,  because  the  defendant  had 
not  paid  him  his  charges  for  training.  Notice  was  given 
to  the  defendant,  by  die  plaintiff's  agent,  that  he  could 
not  get  the  horse  on  account  of  Boast's  daim.  The  de- 
•  fendant  dbputed  the  correctness  of  the  account  ia  sone 
respects,  and,  whilst  the  dispute  was  going  on,  the  plamtiff 
paid  the  charges,  in  order  to  obtain  the  horse,  and  sought 
to  recover  the  amount,  by  this  action,  from  the  defendant; 
402.  was  remaining  due  of  the  purchase  money,  at  the  time 
at  which  the  horse  was  to  be  delivered;  but  Boast's  daim, 
at  that  time,  amounted  to  82/.  and  was  afterwards  increas- 
ed, so  that  the  plaintiff  was  obliged  to  pay  a  sum  of  130il| 
before  Boast  would  deliver  the  horse  to  him. 

Wilde,  Seijt.,  for  the  plaintiff, — ^Whatever  sum  the  de- 
fendant owed  Boast,  the  plaintiff  is  entitled  now  to  reco- 
ver of  him,  having  been  obliged  to  pay  it,  to  obtain  the 
horse,  which  was  standing  at  a  great  expense.  I  submit 
this,  on  the  principle  of  several  cases.  If  a  man  buys 
goods  of  another,  which,  at  the  time  of  sale,  are  in  the 
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haods  of  a  third  person ,  having  a  claim  upon  them,  the 
buyer  has  just  as  much  a  right  to  pay  the  demand  to  ob- 
tain them^  as  a  tenant,  in  the  case  of  a  distress  for  ground 
rent,  is  justified  in  paying  to  release  his  goods,  and  either 
setting  off  the  payment  against  his  own  rent,  or  recovering 
it  in  an  action,  as  so  much  paid  for  his  landlord.  In  such 
a  case  as  the  present,  the  law  impUes  an  assumpsit.  In 
the  case  of  Gray  v.  Hill  {a),  it  was  held,  that  the  plaintiff 
having  repaired  premises,  held  by  the  defendant  under  a 
covenant  to  repair,  on  a.  parol  promise  by  the  defendant 
that  he  would  assign  him  his  lease,  might,  after  a  refusal 
to  assign,  recover,  on  an  implied  assumpsit ,  the  expense  of 
the  repairs.  The  correctness  of  that  decision  was  not 
doubted,  but  was  acquiesced  in,  and  the  amount  was  re- 
ferred. The  plaintiff  in  the  present  case  was  obliged  to 
pay  the  money  by  a  species  of  duress  upon  his  goods. 
The  learned  Serjeuit  also  cited  the  case  of  Broum  v. 
Hodgson  (b). 

Jones,  Seijt,  for  the  d6fendant» — In  point  of  lawj  a 
trainer  has  not-  a  lien  upon  horses.  The  only  case  of  a 
lien  on  horses  is  that  of  an  inn-keeper,  but  that  is  a  par- 
ticular case,  and  rests  upon  the  ground  of  the  obligation 
of  an  innkeeper  to  take  them  in.  The  law  imposes  a  par- 
ticular duty  upon  him,  and  therefore  it  gives  him  a  parti- 
cular remedy.  The  question  is,  was  there  a  just  right  on 
the  part  of  Boast  to  detain?  In  the  case  of  a  distress,  the 
debt  is  not  only  due,  but  the  mode  of  proceeding  is  also 
legal;  at  all  events,  the  payment  in  a  case  like  the  present 
must  be  made  promptly,  and  the  party  cannot  lie  by  for 
several  months,  and,  while  the  matter  is  in  dispute,  db- 

(■)  R.  &  M.  420.  without  action,  pays  C.  their  value, 

{b)  4  Taunt.  189.  That  case  de-  the  carrier  may  recover  it  agunst 

Qdesy  that  if  a  carrier,  by  mistake,  B.  as  money  paid  to  B/s  use;  but 

deliTen  to  B.  goods  consigned  and  not  as  the  price  of  goods  sold  and 

sold  to  C,  and  B.  appropriates  the  delivered  to  B. 

goods,  and  the  carrier,  on  demand, 
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]828.        charge  the  lien  behind  the  back  of  the  seller.     The  plain- 
Bbvak       ^  ^^^^  cannot  recover  his  demand  as  money  paid  for  the 
9.  defendant    He  must  either  sue  specially  for  the  non-per- 

formance of  the  contract,  or  require  the  defendant  to  pay 
back  the  money  which  he  had  receired  for  the  purchase.  - 

Wilde f  Serjt.,  in  reply.— This  is  not  tibe  case  of  a  horse 
standing  at  livery,  but  of  a  horse  put  at  a  trainer^s  stables. 
There  is  nothing  inconsistent  in  the  trainer's  haying  a  lioi. 
The  reason  why  there  is  no  lien  in  the  case  of  a  livery 
stable  keeper  is,  that  the  horse  in  such  case  is  kept  for 
the  purpose  of  being  daUy  used  by  the  owner. 

Best,  C.  J. — In  the  case  of  a  livery  stable  keeper  there 
is  no  lien,  because  the  horse  is  subject  to  the  control  of 
the  owner,  and  may  be  taken  out  by  him;  and  the  first 
time  it  goes  away,  there  is  of  course  an  end  of  tiie  lien. 
But  I  think,  as  at  present  advised,  that  a  man  who  has  a 
horseybr  training,  has  a  lien  for  the  keep  and  exercise  of 
it.  If  Boast  had  not  a  just  claim  against  tiie  defendant, 
I  think  the  plaintiff  could  not  maintain  this  action.  I  am  of 
opinion,  that  if  a  man  buys  property  which  is  in  the  hands 
of  a  third  person,  who  sets  up  an  unfounded  claim,  and 
will  not  deliver  unless  that  claim  is  paid,  the  purchaser  is 
bound  to  give  notice  to  the  seller,  and  cannot,  after  several 
months,  go  and  pay  the  demand;  because  he  may,  by  his 
delay,  deprive  the  seller  of  his  evidence  of  the  incorrect- 
ness of  the  claim.  •  If  the  pluntiff  in  this  case  had  paid 
without  giving  notice,  I  should  have  decided  that  he 
could  not  recover.  It  was  determined  in  ike  reign  of 
Queen  Anne  (a),  that  a  livery  stable  keeper  had  not  a  lien 
upon  a  horse  for  its  keep,  and  I  decided  upon  that  princi- 
ple in  a  case  in  thb  Court  lately  (ft).  But  in  the  present 
case  there  is  a  difference,  for  the  trainer  has  not  only  to 


(a)  Yarke  r.  Grenaugh,  2  Lord  Raym.  866. 
(6)  Wallace  v.  Woodgatc,  1  Carr.  &P.675. 
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keep  the  horse,  but  also  to  prepare  it  for  racing;  and  there- 
fore I  think  he  has  a  lien  upon  it.  For  I  take  it  to  be  a 
common  law  principle,  that  if  a  man  has  an  article  deliver- 
ed to  him«  on  the  improvement  of  which  he  has  to  bestow 
trouble  and  expense,  he  has  a  rijfht  to  detain  it  until  his 
demand  is  paid.  On  the  facts  in  this  case,  it  appears  that 
the  plaintiff  was  bound  to  pay  40/.,  as  the  balance  of  the 
purchase  money,  which  he  has  not  paid,  and  if  the  lien  did 
not  exceed  that  sum,  then  undoubtedly  he  could  not  main- 
tab  this  action.  But  it  appears  that  Boast's  demand  was 
1502.;  and  though  there  were  sundry  payments,  yet  he 
had  a  right  to  apply  them  to  the  demand  for  Polecat,  as 
he  had  parted  with  Polecat,  and  had  no  lien  upon  him. 
It  appears  that  there  was  a  balance  of  82L  for  which  Blis- 
ter might  be  detained.  In  point  of  law,  and  in  point  of 
justice  also,  the  defendant  ought  to  have  cleared  away  that 
claim;  and,  not  having  done  so,  he  is  liable  to  the  plain- 
tiff for  such  proportion  as  was  due  in  the  month  of  Sep- 
tember, at  which  time  the  horse  should  have  been  deliver- 
ed. And  as  the  hoi;se  was  not  delivered  then,  I  think  the 
plaintiff  is  entitled  to  some  part  of  the  demand  for  the 
subsequent  time;  but  not  the  whole  of  it;  because,  if  the 
horse  had  been  delivered  at  the  proper  time,  he  would 
have  been  obliged  to  bear  the  expense  of  keeping  it. 

Verdict  for  the  plaintiff. 

fVUde,  Seijt.,  and  R.  V.  Richards,  for  the  plaintiff. 
Janes,  Seijt.,  for  the  defendant. 

[Attorsies— J3<»<n/i^)iy  and  Norru  Sf  Gp.] 
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Adjourned  Sittings  at  Westminster,  ttfter  Trinity 
Term,  1828. 

BEFORE   LORD   CHIEF   JUSTICE   BEST. 

June  28M.  Edwards  V.  Farebrother  and  Others. 

Whe&erawo-  TRESPASS  against  the  Sheriff  of  Middlesex  and  sc- 
cohabited  with  a'  veral  Other  persons,  one  of  them  being  a  judgment  creditor 
^^IIT^-  of  a  person  named  Salmon.  The  plaintiff  was  a  Mrs.  Ed- 
ed  heneif  offMs   wards,  who  lived  with  Salmon  as  his  wife,  and  the  action 

his  wifey  GUI  re- 
cover in  trei-      was  brought  for  the  breaking  and  entering  of  the  house 

Eg^  imder*in  '  ^  which  they  lived,  and  the  seizure  of  the  goods  that  were 
execution  {„  j^    j^  appeared  that  Salmon  and  the  plaintiff  had  co- 

against  the  man,  '^'^  '^ 

of  her  goods,  habited  together  for  several  years,  and  that  the  plaintiff 

house  in  which  had,  during  that  time,  answered  to  the  name  of  Mrs.  Sal- 

tooic%Uce^°**  mon,  when  addressed  by  persons  who  called  at  the  house; 

Qiuvrc.  But  in  and  it  also  appeared,  that  when  a  child  of  theirs  was  christ- 

such  a  case,  it  *  ,.,  •  ,   ^  «i 

may  be  left  to  cucd,  it  was  entered  m  the  register  as  **  Emma,  daugn- 
whJ[wLT  ^^  ^^  Thoi^as  and  Sarah  Mary  Safanon,*'  (Sarah  Mary 
tiiink,  that,  un-   ^ej^g  the  christian  names  of  the  plaintiff).    The  house  was 

der  the  arcum-  ®  r  / 

stances,  the  pro-  rented  in  the  name  of  Salmon  till  a  short  time  before  the 

up  by  the  wo-  execution,  when  it  was  altered  to  the  name  of  Ekl wards, 

imdifthey  do,"'  ^V  *^®  landlord's  agent,  in  consequence  of  a  false  repre- 

they  may  find  a  gentation  made  to  him  by  Salmon,  that  the  landlord  had 

▼erdict  against 

her.  consented  to  the  alteration.    Proof  was  given  of  the  posses- 

sion of  two  vans  of  goods  by  the  plaintiff,  and  of  the  pur- 
chase for  her  by  a  broker,  about  ten  years  previous  to  tbe 
action,  of  others  to  the  value  of  S2L  ;  but  die  evidence  was 
very  imperfect  as  to  how  many  of  them  were  in  the  house 
at  the  time  of  die  seizure.  The  plaintiff  also  complained 
of  the  loss  of  lodgers  in  consequence  of  the  trespass. 

Wilde,  Serjt,  for  the  defendants. — A  woman  who  has 
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lived  with  a  man,  and  passed  herself  off  as  his  wife,  can- 
not recover  in  trespass  for  the  taking  of  her  goods,  which 
were  in  the  house  in  which  they  cohabited,  because  she, 
by  her  conduct,  has  induced  the  public  to  suppose  that 
they  were  the  goods  of  the  man  with  whom  she  Uved,  and 
has  given  him  a  credit  in  consequence  with  the  world. 
The  case  of  ilfoc^  y.  CadeU{a)t  is  an  authority  on  this 
subject;  and  although  it  was  a  case  of  bankruptcy,  yet  the 
decision  was  not  confined  to  that,  but  proceeded  also  upon  ' 
the  broad  ground  of  cohabitation.  '  It  was  an  action  of 
troyer,  brought  by  a  womw  to  recover  goods  which  had 
been  taken  by  the  assignees  of  a  man  named  Penrice. 
The  plaintiff,  who  kept  a  public  house,  represented  her- 
self at  the  excise  office  as  married  to  Penrice,  but  after- 
wards denied  the  marriage,  and  asserted  that  the  goods 
were  her  own  sole  property.    The  Court  said,  **  that  after 
a  solemn  dedaradon  by  the  plaintiff  that  she  was  married 
to  Penrice,  and  that  these  were  the  goods  of  Penrice  in 
her  right,  she  shall  never  be  allowed  to  say  that  she  was 
not  married  to  him,  and  that  the  goods  were  her  sole  pro- 
perty."   But,  in  this  trading  country,  it  does  not  require 
cases  to  support  such  a  doctrine  as  that  for  which  I  con- 
tend. 

Toddy y  Serjt,  for  the  plaintiff. — ^The  facts  relied  on  by 
the  defendants  are  wholly  irrelevant.  The  question  is, 
whose  property  were  the  goods,  and  who  was  the  tenant 
of  the  house  at  the  time  of  the  seizure?  I  admit  that,  in 
many  cases,  if  a  man  live  with  a  woman  as  his  wife,  and 
she  obtain  credit  in  consequence,  and  the  tradesman  sue 
him,  it  is  no  defence  for  him^  to  say,  that  they  were  living 
in  a  state  of  concubinage.  But  it  is  very  different  as 
against  the  sheriff.  He  comes  and  seizes  the  goods  as 
belonging  to  a  particular  person,  and  he  must  shew  that 
he  has  taken  the  goods  of  the  person  against  whom  the 

(a)  I  Cowp.  232. 
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execution  is.  And  this  be  most  do  at  his  peril.  I  allow 
that  the  risk  is  considerable,  but  the  profits  of  the  office 
more  than  counterbalance  it.  The  ground  of  the  rule  in 
bankruptcy  is,  that  a  false  credit  is  given,  but  the  rule  is 
confined  to  cases  of  bankruptcy ;  and  it  was  because  the  in- 
convenience was  felt  so  strongly  in  bankruptcy,  that  the 
statute  of  James  was  passed. .  If  the  law  had  been  as  con- 
tended for  by  the  other  side,  then  the  statute  of  James 
would  have  been  unnecessary.  The  question  for  the  Jury 
win  be,  whether  Mrs.  Edwards,  the  plaintifi;  waathe  law- 
lul  wife  of  Sahnon ;  for,  if  so,  the  goods  w«e  his  and  not 
hers,  but  not  otherwise.  The  mode  in  which  the  entry  is 
made  in  the  register,  only  shews  that  she  did  not  wish  to 
injure  her  own  character.  The  property  was  not  Sal- 
mon's, and  she  is  entitled  to  recover,  though  she  may  have 
held  out  that  she  was  Mrs.  Salmon  in  every  possible  way. 
There  may  be  a  remedy  against  Salmon ;  but  if  the  gooda 
are  the  property  of  the  plaintifi*,  there  is  no  defence  to  the 
present  action.  As  to  the  injury  to  trade,  which  has  been 
alluded  to,  the  tradesman  has  the  security  of  the  woman^ 
if  she  is  not  married. 


Best,  C.  J.— The  plaintifi^  complains  of  a  trespass  in 
the  house,  and  the  loss  of  lodgers  in  consequence;  but  it 
is  for  you  to  say  whether  there  is  any  doubt  that  the 
house  did  not  belong  to  her.  With  respect  to  the  goods, 
there  is  proof  that  she  had  two  vans  full;  and  also  that 
some  were  purchased  for  her  about  ten  years  ago,  by  a 
broker,  to  the  amount  o(9SU.{  and  it  is  proved  that  some 
of  these  were  in  the  house,  but  it  does  not  appear  to  what 
extent  in  value.  A  case  has  been  cited  firom  Cowper*s 
Reports,  which,  it  has  been  said,  is  confined  to  cases  of 
bankruptcy.  But  I  do  not  think  that  it  applies  to  cases 
of  bankruptcy  only.  I  think  the  latter  part  of  the  decision 
applies  to  a  case  Uke  the  present.  For  the  Court  there 
said,  *'  In  the  consideration  of  this  general  question  ano- 
ther point  appeared,  upon  which  we  are  equally  clear. 
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namely,  that  after  a  solemn  declaration  by  the  plaintiffi 
that  she  was  married  to  Penriee,  and  that  these  were  the 
goods  of  Penrice,  in  her  right,  she  shall  never  be  allowed 
to  say  that  she  was  not  married  to  him,  and  that  the  goods 
were  her  sole  property."  I  think  that  this  isa  good  moral 
role,  and  I  consider  that  no  law  is  good,  which  has  not  for  its 
basis  the  immutable  rules  of  good  morals.  Under  this  im- 
pression, I  should  have  nonsuited  the  plaintiff,  taking  your 
opinion  on  the  fact  of  her  holding  herself  out  as  married; 
but  I  find,  from  the  case  o{  Edwards  v.  Bruges,  reported 
in  2  Starkie,  396  (a),  that  a  different  opinion  was  enter- 
tained by  Lord  Tenierdetif  then  Mr;  Justice  Abbott;  and 
out  of  respect  to  that  noble  and  learned  Judge,  I  shall  de-* 
sire  you,  though  I  do  not  at  present  agree  with  the  doc- 
trine which  he  has  laid  down,  to  give  your  verdict  for  the 
pUntiff,  unless  you  find  against  her  upon  other  grounds. 
If  you  think  the  property  contained  in  the  house  was  Mrs. 
Edwards's,  and  was  not  given  up  to  Salmon  during  the 
coDlanuance  of  the  connection  between  them,  you  will  in 
that  case  find  your  verdict -for  the  plaintiff;  but  if  you 
think  that  it  was  not  hers  at  the  time  of  the  seizure,  but 
had  been  given  up  to  Salmon,  under  the  circumstances  of 
the  connection,  then  I  see  no  reason  why  you  should  not 
find  your  verdict  generally  for  the  defendants.  If  you 
find  for  the  plaintiff,  I  will  thank  you  to  tell  me,  whether 
you  think  the  house  was  hers  or  Salmon's,  and  what  por- 
tion of  the  property  you  consider  to  have  belonged  to 
her. 

'   The  Jury  found  for  the  defendants. 


(a)  That  was  an  action  by  the  Salmon,  as  his  wife,  and  having 

same  plaintiff  against  the  Sheriff  answered  to  his  name,  did  not  ren- 

of  Middlesex,  in  1818.  and  the  der"  the  goods  <<  liable  to  an  exe. 

opinion  there  expressed  was, ''  that  cution  against  him,  and  therefore 

in  point  of  law,  the  drcumstance  that  the  only  question  was,  as  to 

of  the  plaintiff's  having  lived  with  the  value,"  &c. 
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Taddy,  Serjt.,  and  Plait,  for  the  plaintiff. 
Wilde,  Serjt,  miner,  and  W.  Wilde,  for  the  defendants. 
[Attormefl — dutton  Sf  Co,,  and  Rodgen.'] 


In  the  ensubg  Michaehncu  Term,  Toddy,  Serjt,  moved 
for  a  new  trial;  but  the  Courts  without  giving  any  opinion 
on  the  effect  of  the  cohabitation,  considered  the  verdict 
sustainable  on  the  other  ground,  and  therefore  they 

Refused  a  rule. 


My  14M. 

Ifayeaselat 
lea  U  going 
dote  hauled  to 
the  wind,  and 
another  meeting 
her  is  going 
free,  the  rule  of 
the  sea  is,  for 
the  latter  ves- 
sel to  go  to  lee- 
ward; and  al- 
though such 
vessel  may  el- 
ther  go  to  lee- 
ward or  wind- 
ward as  she 
best  can,  yet 
she  ought,  as  a 
general  rule,  to 
suppose  that  the 
vessel  going  to 
windward  will 
keep  her  posi- 
tion. 


Handaysyoe  and  Others  r.  Wilson  and  Others. 

MUSi  first  count  of  the  declaration  stated,  that  the  plain- 
tiffs were  possessed  of  a  certain  ship  or  vessel  called  the 
Juno,  &c.  which  said  ship  or  vessel,  at  the  time  of  com- 
mitting the  grievance  &c.,  was  navigating  and  sailing  oa 
the  high  seas,  near  to  the  coast  of  Whitby,  in  the  county 
of  York ;  and  that  the  defendants  were  the  owners  of  a 
certain  other  ship  or  vessel,  which,  a  little  before,  and  at 
the  time,  &c«,  was  also  navigating  and  sailing  on  the  high 
seas  aforesaid,  near  to  the  said  ship  or  vessel  of  the  said 
plaintiffs,  and  was  thep  and  there  under  the  care,  direc- 
tion, and  management  of  the  said  defendants,  and  oertaui 
servants  of  theirs;  yet  the  said  defendants,  not  regard- 
ing &c.,  then  and  there  by  themselves  and  their  said  ser- 
vants, so  incautiously,  negligently,  unskilfully,  and  impro- 
perly managed,  conducted,  navigated,  steered,  and  direct- 
ed their  said  ship  or  vessel,  that  it,  through  the  mere  de- 
fault, negligence,  &c,  of  the  said  defendants,  and  their 
said  servants,  did  then  and  there,  with  great  force  and 
violence,  run  foul  of,  and  struck  upon  and  against  the  said 
ship  or  vessel  of  and  belonging  to  the  said  plaintiffs,  and 
then  and  there  broke,  strained^  &c.  the  same,  by  means 
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whereof  the  said  ship  or  vessel^  &c.  then  and  there  sunk         1828. 
in  deep  water,  ftc,  and  was  thereby  damaged,  destroyed,  Handatstdb 
and  wholly  lost,  &c.  v. 

The  second  count  stated  that  the  ship  of  the  defend- 
ants was  under  the  management,  &c.,  of  certain  servants 
of  theirs^  on  their  behalf,  and  that  such  persons,  not  re- 
garding their  duty,  &c.  &c.    Plea— Not  Guilty. 

From  the  evidence,  it  appeared,  that  about  5  o'clock  in 
the  morning  of  a  day  in  September,  the  weather  being  very 
cloudy,  the  plaintiffs'  vessel  the  Juno  was  on  the  York- 
shire coast,  when  she  was  met  by  the  defendants'  vessel 
the  Alert.  The  Juno  was  coming  to  windward,  and  the 
injury  seemed  to  have  happened  in  consequence  of  the 
crew  of  the  Juno  supposing  that  the  Alert  would  go  to 
windward,  going  themselves  to  leeward  instead  of  keeping 
to  windward.  The  plaintiffs'  witnesses  said  that  they 
called  to  the  crew  of  the  Alert,  to  go  to  windward,  and 
that  they  ought  to  have  done  so,  as  it  was  the  rule  of  the 
sea  for  the  ship  which  was  light  to  give  way  to  that 
which  was  laden.  They  all,  except  one,  saidj  on  cross-exa- 
mination, that  they  did  not  know  of  any  general  rule  which 
reqiured  that  a  vessel  having  the  wind  should  go  to  lee- 
ward, when  meeting  one  that  was  beating  up  against  it. 

On  the  part  of  the  defendants,  among  other  witnesses. 
Dr.  Gwynne,  a  lieutenant  in  the  navy,  astronomical  exa- 
niiner  to  the  East  India  Company,  and  a  teacher  of  the 
art  of  navigation,  stated  the  rule  on  his. examination  in 
chief,  as  follows: — '^  If  a  vessel  is  going  close  hauled  to 
ike  wind,  and  another  meeting  her  is  going  free,  the  rule 
at  sea  is,  for  the  vessel  meeting  her  to  go  to  leeward;  and 
the  reason  of  it  is,  that  otherwise  the  vessel  going  to  wind' 
^oard  would  lose  her  position,  and  could  not  get  in  again, 
^hout  another  tack,  and  it  would  be  an  inconvenience  to 
her,  and  not  to  the  vessel  going  free  " 

On  his  cross-examination  the  witness  said,  that  the 
vessel  having  the  wind  may  either  go  to  leeward  or  wind- 
ward, as  she  best  can ;  but  that  she  ought  to  suppose,  as 
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J^^'  ^      a  general  rule,  that  the  yesael  going  to  windward  would 
HANDAY8TDK  ^ecp  hor  position. 


Wilson. 


JomeBy  Serjt,  for  the  plaintiffs. — I  apprdiend  the  rule  to 
be  this,  that  the  ship  which  has  the  wind  is  so  to  use  it 
as  to  avoid  the  other^  and  is  to  take  that  which,  under  the 
circumstances,  is  the  most  prudent  and  the  safest  course. 
There  is  no  law,  either  of  the  sea,  or  the  road,  by  which  a 
person  is  justified  in  adhering  to  a  particular  coune  when 
it  will  be  productive  of  mischief. 

Best,  C.  J.,  in  summing  up,  said — ^The  material  ques- 
tion in  this  case  is,  not  which  of  the  vessels  first  struck  the 
other,  but  whose  negligence  it  was  by  which  the  injury 
was  caused.  If  it  was  the  result  of  accident,  owing  to  the 
darkness  of  the  night,  the  plaintiffs  must  look  to  their  un- 
derwriters, and  cannot  recover  in  this  action.  So,  also,  if 
both  parties  were  in  the  wrongs  the  plaintiffs  must  £ul  in 
this  action.  I  agree  with  one  observation  made  by  my 
brother  Jones ^  that  although  there  may  be  a  nue  of  the 
sea,  yet  a  man  who  has  the  numagement  of  one  ship  is  not 
to  be  allowed  to  follow  that  rule  to  the  injury  of  the  ves- 
sel of  another,  when  he  could  avoid  the  injury  by  pursu- 
ing a  different  course.  But  if  the  matter  comes  into  any 
doubt,  as,  for  instance,  in  the  case  of  a  dark  night,  then 
we  ought  to  look  to  the  practice,  as  that  which  b  to  regu- 
late the  parties.  The  plaintiff  examined  as  to  the  practice  > 
of  that  part  of  the  coast  on  which  the  accident  happened, 
and  several  of  his  witnesses  swore,  that  the  practice  was, 
for  the  ship  which  was  light  to  give  way  to  that  which 
was  heavy.  They  said  they  had  not  heard  of  such  a  prac- 
tice as  that  which  has  been  proved  by  the  defendants. 
But  it  seems  to  me  difficult  to  conceive  how,  in  a  dark 
night,  they  can  tell  a  light  ship  from  a  heavy  one.  The 
plaintiff  says  he  called  to  them  to  go  to  windward,  and 
they  ought  to  have  done  so;  but  the  defendants*  witnesses 
say,  that  the  ship  coming  to  leeward  must  keep  to  lee- 


Handatstdx 

tf. 
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ward  ;  and  supposing  two  vessels  to  meet  each  other  di- 
rect end  to  end,  according  to  the  rule  which  they  speak 
to,  it  is  for  the  vessel  which  is  going  with  the  wind  to  bear 
away^  and  not  the  vessel  which  is  close  hauled  to  the  wind.  Wilson 
Aa  it  appears  to  me  this  cause  will  depend  upon  these  two 
pointa — if  you  think  the  defendants*  ship  was  to  leeward, 
I  think  you  will  find  that  they  did  right  in  keeping  to  lee- 
ward— if  you  find  that  the  vessels  were  end  and  end,  then 
yon  will  ask,  if  there  is  such  a  practice  as  that  spoken  of 
by  the  witnesses  for  the  defendants.  It  seems  to  me,  on 
the  first  point,  that  the  balance  of  evidence  is,  that  the  de- 
fendants' ship  was  going  to  leeward.  The  custom  proved 
is,  that  the  ship  which  has  the  wind  at  large  may  go  either 
to  leeward  or  to  windward,  but  that,  as  a  general  rule,  she 
ought  to  expect  that  the  ship  which  is  close  hauled  will 
keep  to  windward,  and  therefore  she  ought  to  go  to  leeward, 
unless  it  is  quite  clear  that  she  can  go  to  windward  with 
safety.  I  agree  with  my  brother  Jones  that  it  is  not  ma- 
terial to  the  issue  to  consider  which  ship  struck  the  other, 
but  I  think,  in  point  of  fact,  it  is  clear  that  the  injury  must 
have  resulted  from  the  Juno  striking  the  Alert;  but  it  is 
material  when  we  are  considering  the  rule  of  the  sea.  It 
is  said,  that  if  the  vessel  close  hauled  to  windward  went 
any  farther  to  windward  she  would  miss  stays;  but  she  is 
not  required  to  go  any  farther,  she  is  only  required  to 
keep  her  course.  It  seems  it  was  dark  when  the  injury 
happened;  and  if  so,  it  was  the  more  necessary  that  the 
rule  of  the  sea  should  be  adhered  to.  The  question  is, 
whether  the  Alert  could  see  what  tack  the  Juno  was 
going  on,  and  whether  in  the  dark  she  ought  not  to  con- 
clude that  the  Juno  would  act  according  to  the  practice 
of  the  sea.  I  agree  with  my  brother  Jones,  that  if  the 
captain  of  the  Alert  saw  the  Juno  going  one  way,  it  was 
his  duty  to  go  the  other';  but  the  question  is,  whether,  in 
this  dark  night,  he  had  the  opportunity  of  seeing.  If  he 
had  not  the  opportunity  of  seeing,  then  he  could  trust 
only  to  the  practice  of  the  sea.    I  think  it  must  be  taken 
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1828.        from  the  evidence,  that  neither  of  the  crews  heard  the 
H^Ii^l^D.  over's  hailing. 


Wilson. 


His  Lordship  then  left  the  questions  to  the  Jury,  re- 
questing them  to  say  what^  in  their  opinion,  was  the  rule 
of  the  sea  under  the  circumstances  of  the  case. 

The  Jury  gave  a  verdict  for  the  defendants,  and  found 
the  rule  to  be,  that  the  ship  which  is  going  to  windward  is 
to  keep  to  windward,  and  the  ship  that  has  the  wind  free 
b  to  bear  away. 

Jones  and  Stephen^  Serjts.,  and  Parke,  for  the  plain- 
tiffs. 

Wilde,  Serjt.,  Brodrick,  and  Nichols,  for  the  defendants. 

[Attonues— Jtfon,  and  Nixon.} 


July  15M.      Hood  and  Others,  Assignees  of  Charles  Green,  a  Bank- 
rupt, €7.  Reeve  and  Another. 

A  clerk  in  a     ASSUMPSIT,  for  work  and  labour  by  the  bankrupt, 

merchant  i  •         /«•     ±.»         •  i    /•  •  ^  • 

counting  houie  ^°  efiectmg  msurauccs,  and  for  premiums  of  insurance 
M?wUn^*to  P*^^  ^y  ^™*  "^^^  defendant  Reeve  pleaded  the  general 
explain  the  issuc  and  the  statute  of  limitations,  and  the  other  defend- 
particuUr  entry  ant  (who  was  the  father  of  the  bankrupt)  suffered  judg- 
IS.tS.^^f'nent  by  default, 
by  a  fcUow  Jn  the  course  of  the  plaintiffs'  proof  some  of  the  books 

clerk,  since  de-  '^  .,.  , 

ceased.  of  the  defendants  were  put  m,  and  a  witness,  who  was  a 

on  behig  appUed  cl^^l^  hi  their  officc,  was  asked  to  explain  the  meaning  of 
lar  8ub*e^^^"  a  particular  entry  made  by  a  fellow  clerk,  who  had  since 

writes  in  an-       died, 
swer,  mendon- 
ing  another  per- 
son, and  saying  on  one  occasion,  "  He  is  in  ponession  of  ray  sentiments,''  and  on  another,  *'  I 
have  written  to  him,  and  I  refer  yon  to  him  thereon:"  such  letters  are  sufficient  to  oonstitnte  the 
party  referred  to  agent  in  the  business ;  and  what  he  said  at  a  meeting  on  the  subject  may  be  giren 
in  evidence  against  the  principal. 
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Taddtf,  Seijt.^  objected^  that  it  was  for  the  Jury  to  say  iB28.' 

what  was  the  meaning  of  the  entry  from  the  books  them-  Hood 

selves. 


Best^  C.  J. — I  think  that  the  question  may  be  put. 
No  doubt  the  gentlemen  of  the  Jury  will  well  understand 
the  entry ;  but^  as  I  am  not  a  merchanti  I  think  I  am  entitled 
to  the  explanation  of  the  witness,  and  I  think  that  he  is  com- 
petent to  give  it.  Looking  at  the  entry  itself,  it  does  not 
appear  to  be  intelligible;  and  I  consider  that  where  there 
is  an  ambiguity  on  the  face  of  an  account  produced,  a  per* 
BOD,  who  was  a  ddrk  in  the  office  in  which  the  account 
was  kept,  and  who  is  conversant  with  the  mode  in  which 
the  busmess  was  conducted,  may  be  permitted  to  explain 
the  meaning  of  a  particular  item. 

It  appeared  that  an  arbitration  had  been  entered  into 
lespectmg  the  bankrupt's  account,  and  two  letters  were 
putm,  signed  by  the^  defendant  Reeve,  and  addressed  to 
the  bankrupt,  in  which  he  mentioned  a  person  named 
Hancock,  and  in  one  t>f  them  said:  ''  He  is  in  possession 
of  my  sentiments,  and  will  attend;*'  and  in  the  other,  "  I 
have  now  to  inform  you  that  I  have  written  to  my  friend 
^«  Hancock  on  the  same  subject,  and  I  refer  you  to  him 
thereon," 

A  witness  was  asked  whether,  on  the  investigation  of 
the  account  before  the  arbitrator,  (which  account  was  the 
*^tject  referred  to  in  the  letters),  Hancock  had  said:  ''  I 
must  confess  I  cannot  shake  this.'* 

Taddy,  Serjt.,  for  the  defendant,  objected. — They  must 
callHancock,  to  shew  under  what  circumstances  he  said  it. 

Bbst,  C.  J. — I  think  thb  gentleman  has  made  Mr. 
Hancock  his  agent  for  the  purpose  of  explaining. 

Spankie,  Serjt.— The  words  are,  "  He  is  in  possession 

^OL.  HI,  N  N 
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of  my  seniimenig,*'  and  that  does  not  give  him  any  author- 
ity to  speculate  and  deliver  an  opinion  of  hb  own. 

BesTi  C.  J. — I  think  that  is  too  narrow  a  construction; 
I  consider  that  any  thing  he  says  about  the  account  is 
admissible  in  evidence.  The  defendant  by  these  two  let- 
ters says  in  effect :  "  Oo  to  Hancock  and  he  will  tell  you." 
It  is  for  you  afterwards  to  call  Hancock  to  explain. 

Wilde  and  Adams,  Serjts.,  and  Perringf  for  the  plain- 
tiffs. 

Taddy  and  Spankie,  Serjts.,  and  JR.  V.  Ricfiards,  for 

the  defendants. 

Attoroies—IVeeinafi  4-  Co.  for  the  plundfl&y  and  OUvenon  4r  ^-^^ 
^SheppardSf  Co,  for  the  respective  defendaats.] 


July  irth.  Rice  v.  Haylett. 

Sembie,  that  a  IlETINUE  for  a  chcst  of  tools  and  some  wearing  ap- 

!i^S!cSd«  Pa^el-    ^^^  ^^^  evidence  for  the  plaintiff,  it  appeared 

°h'*  f**"?"*'  t^^t  ^®  ^^  ^  carpenter  on  board  the  Georgiana,  an  East 

ry  seaman  com-  India  ship,  of  which  the  defendant  was  the  captain,  and 

dy  for  the"pre-  ^^^^  <^^  ^  voyagc  from  Calcutta  to  England,  the  plaintiff 

servation  of  ^^^  ordered  into  confinement  by  the  defendant  for  insub- 

good  order,  shall  *' 

forfeit  his  wa-  ordination,  and  the  tools  were  taken  out  of  his  chest,  and 

with  everything  distributed  to  such  men  as  could  usc  them.     When  the 

SnTiSrd  rti^""  ship  arrived  m  the  docks,  the  plaintiff  demanded  his  tool 

ship/' is  in  point  chcst  and  somc  Wearing  apparel,  which  he  had  on  board, 

and  proper  re-  but  they  were  both  refused  him  by  the  defendant's  orders. 

golation. 

fPtlde,  Serjt.,  for  the  defendant,  opened,  that  he  should 
prove  that  the  ship's  articles  contained  a  stipulation,  that 
every  seaman  committed  to  custody  for  the  preservation  of 
good  order  should  forfeit  his  wages,  together  with  every 
thing  belonging  to  him  on  board  the  ship;  and  he  con- 
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tended,  that,  under  this  stipulation,  as  the  pbdntiff  had 
been  confined  for  mbconduct,  the  defendant  was  justified 
in  detaining  the  articles  in  questibn. 

Best,  C.  J. — Is  this  one  of  the  regulations  authorised 
by  the  statute  2  Geo.  2,  c.  36? 

Wilde,  Serjt. — ^No,  my  Lord,  it  is  not.  That  statute 
only  proTides  for  the  forfeiture  of  wages,  and  not  the  for- 
feiture of  the*  things  on  board;  but  it  requires  that  the 
seamen  shall  obey  all  commands;  and  the  commands  in  the 
present  case  have  this  penalty  of  forfeiture  attached  to  the 
breach  of  them. 

The  sabscrihing  witness  to  the  execution  of  the  articles 
was  called,  but  did  not  appear. 

Best,  C.  J.,  (in  summing  up)i  said — ^As  these  articles 
are  not  proved,  you  must  find  your  verdict  for  the  plaintiff. 
If  they  had  been  produced,  probably  your  verdict  would 
have  been  the  other  way.  I  think  the  regulation  alluded 
to  is  a  very  proper  regulation  in  articles  of  this  description ; 
for  the  commerce,  of  the  country  cannot  be  properly  car- 
ried on,  if  insubordination  on  board  a  ship  is  not  prevent- 
ed, by  the  adoption  of  strong  measures. 

Verdict  for  the  plaintiff. 

Jones,  Serjt.,  and  Piatt,  for  the  plaintiff. 
Wilde,  Serjt,  for  the  defendant. 

[Attormes— f  .  ilf.  Wegener,  and  Davit  if  Co.'] 


N  n2 


CASES  AT  NISI  PRIUS, 


Oct.  zut.  Proctor  r.  Brain. 

Whether,  in  an  XhE  Jirst  count  of  the  declaration  stated,  that  in  consi- 

broker  by  hii  deration  that  the  plaintiff,  at  the  request  of  the  defendant, 

charing  in  in-  ^^^^W  retain  and  employ  him  as  a  broker,  to  purchase  for 

creased  price  in  hjm  divers  larire  quantities  of  wine  and  spirits  for  certain 

addition  to  his         .  o      ^  ,     ,        ,  ,       ,    o      i        v 

commission,  it  is  reasonable  commissions  and  reward,  he  (the  defendant) 

th^broker  t^o  Undertook  to  charge  the  plaintiff  ^A^  cost  price  of  all  such 

"^me  o?  Uie  ^'°®^  *"^  spirits  as  he  should  from  time  to  time  purchase 

transactions  he  for  him,  and  that  the  plaintiff  did  employ  the  defendant; 

cipai,  i*  being  but  although  the  defendant  did  purchase  on  account  of 

dutyawi  mA*  *^®  plaintiff  divers  large  quantities  of  wine  and  spirits^  to 

ofa  broker  so  to  ^it,  &c.;  and  although  the  cost  price  of  the  said  wines 

act — Qturrtf.  ,        ,  .  -  •     i  «• 

To  prove  the  and  spints  amounted  to  a  certain  large  sum  of  money,  to 
tna[paymentTy  ^^^9  &c*  t  7^^  ^^®  defendant,  not  regarding,  &c. ;  but  con- 
thcov'i^w^^f  triving,  &c.,  did  not  nor  would  charge  the  cost  price ,  but 
it  is  sufficient  on  the  Contrary  charged  a  much  greater  price,  &c. ;  which 
ning  unsetUed  greater  price,  it  alleged,  the  plaintiff  had  actually  paid. 
IhTpa^rto^srhy"  "^^^  second  count  stated  the  defendant's  undertaking  to 
which  it  appears,  5^^  \}^2X  he  would  charge  the  plaintiff  for  such  wines  as  he 
the  particular  purchased  ou  his  account,  (u  cheap  a  price  as  he  himself 
question  m  °  from  time  to  time  should  pay  for  them.  Money  counts. 
^nd;S*C*  Plea-General  issue. 
paid  more  than        On  the  part  of  the  plaintiff,  the  bond  given  by  the  de- 

the  amount  of^_-__  _  4»i.«% 

the  overcharges,  fcndaut  for  the  due  performance  of  his  office  was  proved. 
whSfaccount*  '^  Contained  the  substance  of  the  regulations  made  with 
continiring  to  a    respect  to  brokers  by  the  Court  of  Aldermen,  in  pursu- 

period  long  sub-  *  .    ''  * 

sequent,  the       ance  of  the  Statute  6  Ann.  c.  16.    They  are,  among  others, 

▼or*ofthe*broker  "  That  no  broker  shall  make  out  or  take  any  bill  of  par- 

the"^iLount      ^'^  *^^  ^^^  ^"^^  name,  or  receive  or  take  any  bill  of  parcels 

a1«>*  or  invoice  on  account  of  his  principal,  made  out  in  his  the 

broker's  name,  nor  shall  demand,  receive,  or  take  any 

larger  sum  of  money  than  the  amount  of  the  usual  brokage 

or  commission."     '*  That  every  broker  shall  and  do  enter 

every  bargain  or  contract  he  shall  make  in  a  book,  to 

be  kept  in  his  office  or  counting  house,  and  to  be  entitled 
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'  The  Broker's  Book/  on  the  day  of  making  every  such 
bargain  or  contract^  with  the  christian  and  surname  at  full 
length  of  both  the  buyer  and  the  seller,  the  quantity  and 
quality  of  the  articles  sold  or  bought,  and  the  price  of  the 
same,  and  the  terms  of  credit  agreed  upon,  and  deliver  a 
contract  note  to  both  buyer  and  seller,  or  either  of  them, 
upon  being  requested  so  to  do,  within  twenty-four  hours 
atler  such  request  respectively,  containing  therein  a  true 
copy  of  such  entry.** 

It  appeared  also  that  the  defendant  took  the  oath  ad- 
minbtered  to  brokers  on  their  admission,  which  is,  that 
they  will  truly  and  indifferently  execute  their  office  with- 
out fraud  or  favour  between  party  and  party,  according  to 
the  best  of  their  skill  and  ability. 

The  complaint  against  the  defendant  was  for  having 
charged  a  larger  price  than  he  paid  for  the  articles,  in  ad- 
dition to  his  broker's  commission.  The  items  of  over- 
charge were  in  the  year  18^,  and  the  month  of  January, 
1826. 

There  was  a  running  account  between  the  plaintiff  and 
defendant,  extending  to  the  year  1827.  The  balance  at 
the  end  of  the  year  1825  was  against  the  plaintiff,  to  the 
amount  of  785/. ;  but  in  the  course  of  the  year  1826  he  paid 
in  sums  amounting  to  2000/.,  but  the  balance  on  the  whole 
account  appeared,  after  those  payments,  to  be  still  against 
him. 

Toddy i  Berjt.,  for  the  defendant,  contended,  that  the 
plaintiff  must  be  nonsuited.  He  avers  in  his  declaration, 
that  be  employed  the  defendant  to  buy  for  commission, 
and  that  the  defendant  promised  to  supply  him  at  the  cost 
price,  but  charged  a  greater  price  than  the  cost  price,  and 
that  he  had  paid  the  defendant  the  overcharges.  Now 
there  is  no  evidence  of  any  such  payment. 

Wildct  Serjt.,  for  the  plaintiff,  put  in  a  book  containing 
a  running  account:  and  from  the  entries  it  appeared,  that,  at 
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the  close  of  the  year  1825^  there  was  a  balance  against  the 
plaintiff  of  785/.,  but  in  the  course  of  the  year  1826  pay- 
ments were  made  by  the  plaintiff  to  the  amount  otSOOOl,, 
(a  sum  considerably  exceeding  the  amount  of  the  over- 
charges); but,  in  December,  1826,  the  balance  was  still 
against  the  plaintiff  to  the  extent  of  SOO/. 

Taddy,  Serjt.,  and  C.  Cresswell,  for  the- defendant,  con- 
tended,  that  this  did  not  support  the  allegation,  inasmuch 
as  the  defendant  not  having  claimed  of  the  plaintiff  the 
balance  which  was  due  upon  the  whole  account,  the  plain- 
tiff could  not  be  said  to  have  overpaid  on  the  previous 
items.  He  might  deduct  the  amount  from  the  balance  if 
the  defendant  claimed  it  of  him,  and  he  therefore  could  not 
be  said  to  have  paid  it. 

Wilde,  Serjt. — The  question  is,  whether  the  balance  of 
785/.,  owing  by  the  plaintiff  in  December,  18S5,  has  not 
been  extinguished  for  every  legal  purpose.  There  were 
payments  in  1826  to  the  amount  of  2000/.,  and  the  rule  of 
law  is,  that  the  payments  extinguish  the  items  which  are 
earliest  in  point  of  date.  The  defendant  cannot  contend 
that  the  old  balance  has  not  been  paid. 

Best,  C.  J. — I  shall  not  nonsuit  the  plaintiff  upcm  thu 
objection. 

Taddf/,  Seijt.,  then  fiirther  objected,  that  the  allegation 
was  not  proved,  that  the  defendant  promised  to  charge 
only  the  cost  price,  as  it  was  clear  that  he  was  to  charge 
commission  in  addition.  Nor  was  the  second  count  proved, 
which  spoke  of  as  cheap  a  price  as  the  goods  could  be  ob- 
tained for.  The  averment  ought  to  haVe  been,  that  he  was 
to  charge  the  cheapest  price  over  and  above  the  com- 
mission. 

Best,  C.  J.,  still  declined  to  nonsuit,  and — 


Bkain. 


TRINITY  TERM.  9  GEO.  IV.  630 

Toddy,  Seijt.,  then  addressed  the  Jury^  and  called  a         ^B28. 
witness  named  BinyoD^  for  the  purpose  of  proving  that  the     p 
dealings  between  the  plaintiff  and  defendant  were  sales  be*       _  t^. 
tween  piincipals,  and  not  purchases  on  commission. 

Wilder  Serjt«9  objected  to  the  evidence. — ^The  defend- 
ant enters  into  an  obligation  not  to  act  as  a  principal.  He 
delivers  contracts  signed  as  a  broker,  and  holds  himself 
out  to  the  public  as  a  broker,  and  he  is  precluded  from 
setting  up  as  a  defence  that  he  was  not  acting  as  a  broker, 
but  as  a  principal.  He  cannot  be  heard  in  a  Court  of  jus- 
tice to  dispute  the  documents  which  he  has  executed,  and 
the  public  character  which  he  has  assumed.  They  are 
conclusive  against  him.  The  bond  is  given  for  public  ob- 
jects, and  it  is  contrary  to  public  policy  to  allow  him  to 
give  the  evidence  proposed. 

BampaSf  Serjt.,  on  the  same  side. — The  question  b, 
whether  a  man,  in  defending  an  action,  shall  be  allowed  to 
shevv  that  he  has  been  guilty  of  perjury;  and  tbat,^  taking 
the  oath  into  consideration,  will  be  the  case  if  this  evidence 
is  allowed  to  be  given. 

Plait. — It  is  clear  that  a  broker  who  acts  as  a  principal 
acts  illegally,  and  he  cannot  be  permitted  to  take  advan- 
tage of  his  own  wrong. 

Taddf/,  Serjt.,  in  reply. — This  is  not  a  question  with 
any  person  having  a  right  to  sue  upon  the  instruments  al- 
luded to;  but  the  question  here  is,  whether  the  plaintiff 
has  not  so  misconducted  himself  that  he  cannot  take  ad- 
vantage of  the  misconduct  of  the  defendant. 

Best,  C.  J.— If  this  had  been  an  action  by  your  client 
for  goods  sold,  I  should  have  nonsuited  him  long  ago: 
But  there  is  the  difficulty  of  the  plaintiff's  being  a  party 
to  the  illegal  transactions.     I  thmk  the  best  way,  as  the 
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point  18  new,  will  be  to  receive  the  eTidence,  and  let  the 
cause  go  to  its  end.  Whichever  way  it  is  ultimately  de- 
cided^ this  cause  is  one  of  the  most  important  that  have 
been  tried  at  Guildhall.  I  hope  it  will  lead  to  some 
arrangement,  that  will  put  an  end  to  the  mode  by  which 
the  merchants  and  traders  of  this  city  are  plundered  by 
persons  who  profess  to  act  as  brokers,  and  in  whom  they 
place  their  confidence  as  such.  I  hope  that  the  Court  of 
Aldermen,  who  possess  the  power,  will  think  it  their  duty 
to  enforce  their  regulations. 

Taddjff  Serjt.,  said,  that,  after  his^  Lordship's  obserYa- 
Uions,  he  would  rather  withdraw  the  proposed  eTidence. 

Wilde^  Serjt.,  replied. 

Best,  C.  J.  (in  summing  up),  said — A  man  who  is  a 
sworn  broker  cannot  be  a  principal,  and  this  is  so  for  the 
wisest  reasons^    I  was  much  surprised  to  find  the  defend- 
ant's partner  come  forward  to  make  the  avowal,  that  the 
defendant,  who  had  sworn  not  to  act  as  a  principal,  had 
been  acting  as  such  for  a  period  of  two  or  three  years.    I 
am  satisfied  that  no  body  of  men  will  rejoice  more  in  see- 
ing th*^  regulations  enforced  than  the  brokers  themselves. 
If  I  employ  a  broker  I  pay  him  for  his  assistance,  aodl 
suppose  that  I  have  the  benefit  of  his  judgment    I  sup- 
pose that  he'is  acting  honestly;  but  what  security  have  I 
if  a  man  is  to  shift  his  character  at  pleasure  from  that  of 
principal  to  broker,  and  from  that  of  broker  to  principal' 
With  respect  to  the  objection,  as  to  the  allegation  of  pay- 
ment, it  appears  that,  at  the  end  of  the  year  1825, 7002. 
was  due  by  the  plaintifif,  but  he  afterwards,  in  the  course 
of  dealing,  paid  to  the  amount  of  S0002.     I  am  of  opmioo 
that  this  may -be  applied  .in  liquidation  of  the  particular 
items  relied  on  by  the  plaintifi;   If  the  defendant  thinks  that 
this  will  work  any  injustice,  he  may  apply  to  thfe'  Court  of 
Chancery,  or  to  the  Court  of  Common  Pleas,  to  stay  exe- 


Brain. 
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cution  until  it  is  ascertained  what  the  real  balance  is.    For,  1828. 

if  no  proceedings  could  be  had  till  the  final  settlement  of  ^^ 

the  account^  the  plaintiff  would  be  in  a  dreadful  situatioui  _  v. 
and  the  defendant  would  escape  punishment. 

Verdict  for  the  plaintiff— 1 19/. 

The  defendant  had  leave  to  move  the  Court  on  the  ob- 
jection as  to  the  effect  of  the  running  account  with  regard 
to  the  allegation  of  payment. 

Wilde  and  Bompas,  Serjts.^  and  PkUi,  for  the  plaintiff. 
Toddy,  Serjt.i  and  C.  CressweU,  for  the  defendant. 

[Attomies— Dtcof,  and  Mitchell.} 


In  the  ensuing  Michaelmas  Term,  Taddy,  Serjt.!  moved, 
pursuant  to  the  leave  given. 

Best,  C.  J. — ^A  broker  engages  that  he  will  buy  as 
cheap  as  he  can,  and  charge  no  more  than  his  commission. 
If  he  fails  in  either  of  these  a  cause  of  action  arises  imme- 
diately* That  was  the  way  in  which  it  was  put  to  the 
Jury,  and  they  have  found  a  verdict,  which  I  think  there 
is  no  pretence  for  disturbing,  either  at  law  or  in  equity. 

Park,  J. — My  brother  Taddy^s  motion  proceeds  on  the 
ground,  that  this  is  a  fair  account  between  the  parties; 
whereas,  in  point  of  fact,  it  is  no  such  thing. 

Rule  refused. 


542  CASES  AT  NISI  PRIUS, 


First   Sitting    at    Westminster^    in  Michaelmas 
Term,l%2B. 

BBFORB  LORB  CHIEF  JUSTICE  BES^T. 


^09. 7ih.  Wright  p.  Mblville. 

Whereacarriage  ASSUMPSIT.  The  plaintiff  was  a  coaclimaker;  and  it 
^n^UmJ,'rnd  appeared  that  the  defendant  went  to  the  plaintiff's  pre- 
aent  back  be-    mises  to  hire  alow  phaeton  for  five  weeks;  he  selected  one, 

fore  tbe  ezpira^  ^  *^^  '  ' 

tion  of  it,  if  the  and  Said  he  would  give  five  guineas  a*week.  It  was  sent 
^L  hired  mU  ^  ^^^0^5  ^'^^  a^r  keeping  it  two  or  three  days  he  sent  it 
tlme^  he" cannot  ^^^^*  He  afterwards  called  and  said  it  was  too  heavy  for 
recover  his  his  poney,  and  he  would  take  another,  but  he  did  not  take 
hire.  any  other,  and  refused  to  pay  for  the  five  weeks'  hire. 

It  was  suggested,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  sold  the  phaeton  within  the  five  weeks,  bot 
this  was  denied  by  the  plaintiff's  witnesses. 

Best,  C.  J.,  told  the  Jury,  that  if  the  carriage  had  been 
sold  within  the  five  weeks  that  would  have  been  a  rescind- 
ing of  the  contract,  and  the  plaintiff  would  not  have  been 
entitled  to  the  sum  claimed;  but  as  that  did  not  appear  to 
be  the  case,  he  was  entitled  to  a  verdict  for  the  five  guineas 
a-week. 

Verdict  accordingly. 

Andrews^  Serjt,  and  —- — .,  for  the  plaintiff. 
V.  LaweSf  Serjt,  for  the  defendant. 

[Attornies^- Foung  4*  O*,,  and  it.  Thtmoi.'] 


MICHAELMAS  TERM,  9  GEO.  IV. 


Second  Sitting  in  London,  in  Michaelmas  Term, 

1828. 

BEFORE   LORD   CHIEF   JUSTICE   BEST. 


Taylor  v.  Lawson.  ^        j^^t;^  t4rt. 

Libel.    Pleas — Not  guilty,  and  three  justifications,  semhie,  that  it 

would  be  a  good 
practice,  in  the 

On  the  first  witness  bebg  called  for  the  defendant—       «Jininiitration 

®  of  Justice,  to 

keep  all  the 

Andrews^   Seijt.,  for  the  plaintiff,  made  application  to  ^courTarNisi 
his  Lordship  to  give  directions  for  the  rest  of  the  witnesses  ^^n^*Scr** 

to  go  out  of  Court.  examination. 

Best,  C.  J. — I  confess  that  fpr  one  I  wish  the  same 
rule  prevailed  here  as  prevails  in  the  Houses  of  Lords  and 
Commons^  where  no  witnesses  are  allowed  to  be  present 
except  the  person  who  u  under  examination.  I  will  grant 
the  application. 

Verdict  for  the  defendant,  on  one  of  the  special 
ple^.— Jury  discharged  from  giving  a  ver- 
dict on  the  others. 

Andrews,  Serjt.,  and  Busby,  for  the  plaintiff. 
Wilde,  Seijt.,  and  Piatt,  for  the  defendant. 
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Ae^ourned  Sittings  at  Westminster,  after  Mtcftael- 
mas  Term,  1828. 


Dec.  6th.  Wiggins  and  Another  r.  Boddinoton,  Esq. 

A  Dock  Com-  1  ilE  first  count  of  the  declaration  stated  in  subsCancei 
f  "ngVridJSi  on  ***  ^^^  plaintiffs,  by  their  servants,  were  driving  carts, 
a  public  high-     laden  with  sand,  along  a  certain  public  highway  called 

way  are  bouodi  o         # 

in  the  passing  of  Wapping  High  Street,  leading  to  St.  Catherine's  Docks, 
ai?reaaonaUe  ^^^d  that  the  London  Dock  Company,  on  the  Ist  of  Novem- 
means  (both  aa    y^^  1827,  and  on  other  days  between  that  time  and  the 

to  the  number  '  '  ^  ^ 

of  men  employ-  Slst  of  March,  1828,  obstructed  and  straitened  the  street, 

edandthennm-   ,      ,  .  ^  .  •         v   -j        j      • 

ber  of  ships       by  keepmg  open  a  certam  swing  bridge  during  unreason- 

Tme'VpreTent   ^^C  SpaCCS  of  time. 

unnecessary  de-       There  was  another  count  for  general  obstruction  of  the 

lay;  and  if  they  ,  ^ 

do  not  do  all  Way,  and  it  was  alleged  that  the  plaintiffs  (to  enable  them 
expect^  of  rea-  ^^  perform  a  contract  into  which  they  had  entered)  had 
sonabie  men,      \)een  obliged,  on  account  of  the  obstruction,  to  take  an- 

and  any  one  is  ^      »  » 

obstructed  in  other  wharf,  and  provide  more  carts  than  they  would  other- 
such  obstruction  wisc  have  required.     Plea — Not  Guilty. 
lubirul'dama™       "^^^  plaintiffs  were  wharfingers  and  carmen,  who  had 
ges  for  the  in-  contracted  to  carry  bricks  and  sand  from  their  wharf  to  St 

jury  sustained. 

Catherine's  Docks,  and  in  their  way  there  had  to  pass  over 
a  swing  bridge  at  the  London  Docks,  called  the  Naviga- 
tion Bridge ;  and  the  complaint  in  the  cause  was,  that  their 
carts,  which  were  in  number  ten,  and  went  backwards  and 
forwards  twelve  times  a-day,  were  so  delayed  in  their  pas- 
sage by  the  keeping  open,  for  unreasonable  spaces  of  time, 
of  the  swing  bridge,  for  the  letting  in  and  out  of  ships,  that 
they  were  obliged,  after  a  time,  to  provide  two  additional 
carts,  and  also  to  obtain  another  wharf  in  a  different  situ- 
ation. 

For  the  plaintiffs,  several  of  their  carmen  were  called, 
who  spoke  to  being  detained  sometimes  a  quarter  of  an 
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hour,  sometimes  twenty  minutes,  and  on  one  occasion  half 
an  hour,  and  they  stated  that  they  had  seen  two  ships  go  in  Wiggins 
and  one  come  out  without  the  bridge  being  closed.  They 
also  said  that  there  was  another  bridge,  called  the  Hermi- 
tage Bridge,  on  the  same  line,  but  that  it  was  not  used 
for  tlie  passage  of  ships.  One  witness  mentioned  an  in- 
stance in  which,  after  the  bridge  had  been  open  for  twenty- 
five  minutes,  only  light  carts  were  allowed  to  go  over,  and 
as  he  was  proceeding  with  a  loaded  cart  to  make  the  at- 
tempty  the  bridge  was  forced  against  the  horse  and  hurt  it. 
This  witness  also  said,  that  the  dock-men  used  to  go  with 
the  ships  down  to  the  river  before  they  attended  to  the 
shutting  of  the  bridge,  in  consequence  of  which  the  car- 
men were  often  obliged  to  shut  it  themselves.  On  their 
cross-examination,  these  witnesses  were  not  able  to  give 
dates,  or  to  speak  either  to  the  state  of  the  weather  or  the 
tide  at  the  periods  to  which  they  alluded. 

The  dock-master  of  St.  Catherine's  Dock  stated,  that 
the  London  Dock  Company  had  generally  but  one  set  of 
men  to  attend  to  the  vessels  passing  and  the  bridge,  though, 
on  an  emergency,  they  employed  an  additional  number. 
He  however  said,  that,  during  the  time  he  had  observed, 
there  was  no  unnecessary  delay,  and  that  much  depended  up- 
on the  state  of  the  weather.  He  considered  five  minutes 
as  the  average  time  in  good  weather  for  passing  a  vessel. 

The  bridge-master  of  the  West  India  Docks  stated,  that 
they,  at  their  dock,  employed  two  sets  of  men,  fourteen  to 
attend  to  the  vessels  and  eight  to  attend  to  the  bridge,  and 
that  twenty  minutes  was  the  longest  time  ever  occupied 
in  passing  a  vessel.  He  admitted  that  they  had  ships  of 
greater  burthen  than  the  London  Docks,  but  said  that 
they  employed  all  their  men,  whatever  the  size  of  the  ves- 
^1 ;  and  added,  that  it  was  not  their  practice  to  pass  more 
than  one  vessel  without  closing  the  bridge.  No  com- 
plaint was  made  to  the  London  Dock  Company*  of  which 
the  defendant  was  the  treasurer,  till  the  month  of  Feb- 
niary,  1828. 


BODDINGTON. 
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Bosanguet,  Serjt,  for  the  defendant     The  company 
Wiggins      ^^  established  for  the  express  purpose  of  improvbg  the 
V-  navigation  of  the  port  of  London,  and,  among  other  things 

taken  into  consideration,  was  the  state  of  die  ways,  and, 
among  other  ways,  this  of  Wapping  High  Street.  The 
Legislature  thought,  notwithstanding  the  inconvenience  to 
the  proprietors  of  wharfs,  that  there  would  be  an  obstruc- 
tion. The  bridge  is  stated  on  the  record  to  have  been 
erected  in  pursuance  of  the  acts  of  Parliament.  There  is 
no  doubt  that  this  company  are  bound  to  discharge  their 
duty  with  a  due  regard  to  the  traffick  of  the  public,  but 
their  primary  object  is,  to  see  that  ships  are  not  delayed. 
They  are  not  to  turn  back  any  vessels  presenting  them- 
selves to  go  in  or  out.  There  are  only  certain  times  at 
which  vessels  can  be,  docked,  and  every  advantge  is  to  be 
taken  of  those  times,  to  let  in  as  many  ships  as  possible. 
Much  also  depends  upon  the  state  of  the  tide.  If  a  ves- 
sel is  delayed,  and  bilged  in  consequence,  an  action  will  lie 
against  the  Dock  Company,  and  the  same  if  it  falls  back 
and  injures  another.  The  deliay  of  a  cart  for  half  an  hour 
cannot  be  compared  with  the  demurrage  of  a  ship  for  a 
tide.  The  docks  have  been  open  ever  since  1805.  These 
plaintiffs  were  only  there  for  a  temporary  purpose,  and 
the  business  of  the  company  has  been  conducted  in  the 
usual  way;  and  the  complaint  is,  that  they  have  not  altered 
their  mode,  and  increased  their  number  of  men,  on  account 
of  this  temporary  purpose.  There  is  no  proof  of  any  ob- 
struction in  March,  about  which  time  the  notice  was  given. 
The  plaintiffs  ought  to  have  been  prepared  with  evidence 
to  shew  what  the  state  of  the  weather  was,  for  their  own 
witness  has  proved  that  all  depends  upon  it.  They  hare 
not  specified  the  times,  so  as  to  enable  us  to  meet  their  efi- 
dence.  It  appears,  that  on  the  occasion  most  particularly 
relied  on,  the  Hght  carts  were  allowed  to  go  over,  as  they 
could  pas^  quickly,  and  the  heavy  ones  were  only  prevent- 
ed, because  they  would  have  occasioned  delay,  wUdi,  as 
a  ship  was  coming,  would  have  been  very  serious. 
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On  the  part  of  the  defendant,  the  dock-master  of  the 
London  Docks  was  called^  (having  been  released  after  ob-     Wiggings 
jeetion  on  the  part  of  the  plaintiff^,  and  stated,  that  their  v. 

number  of  men  was  ten,  and  that  they  only  passed  more 
than  one  vessel  at  a  time,  when,  from  the  state  of  the  tide, 
they  would  not  otherwise  be  able  to  get  them  out  in  time. 
In  answer  to  questions  from  his  Lordship,  the  witness  said, 
that  they  had  no  men  whose  particular  duty  it  was  to  at- 
tend to  the  swinging  of  the  bridge,  and  admitted,  that 
if  they  had  the  public  might  get  over  more  quickly.  The 
surveyor  of  the  pavements  at  Wapping  was  also  called, 
and  said,  that  in  his  opinion  the  bridge  was  managed  with 
due  diligence,  and  that  it  might  make  about  three  minutes 
difference  if  there  were  an  additional  number  of  men.  A 
tradesman,  who  lived  near  the  bridge,  said,  that  he  thought 
it  was  not  kept  open  unnecessarily.  He  had  complained 
of  the  stoppage  as  an  inconvenience,  but  he  did  not  con- 
sider it  to  have  arisen  from  any  want  of  diligence. 

RusseUy  Serjt.,  in  reply. — It  is  said,  on  the  part  of  the 
defendant,  that  it  is  a  question  between  the  ships  and 
the  carts,  as  to  which  are  to  be  duly  attended  to;  but  I 
contend,  that  the  Dock  Company  may  act  rightly  as  to  both. 
There  was  an  express  clause  in  the  S9  &  40  Geo.  3,  c. 
47,  which  required  that  they  should  tnake  two  bridges. 
[Bosanquet^  Serjt. — That  clause  has  been  since  repealed]. 
The  company  contrived  to  get.  it  repealed  afterwards, 
and  they  must  have  done  that  by  persuading  the  Legisla- 
ture that  they  would  so  use  the  one  bridge  as  not  to  in- 
convenience^ the  public.  But  there  b  the  Hermitage  en- 
trance which  they  might  have  used,  and  which  would  have 
benefited  the  public.  I  contend,  that  the  ships  are  not  to 
be  the  primary  object  of  the  company*s  attention.  The 
land  traffic  has  much  increased  lately.  My  proposition  is, 
that  there  has  been  unnecessary  delay,  and  that  part  of 
my  case  has  not  been  answered;  because  there  are  not  in 
the  winter  any  men  to  attend  peculiarly  to  the  bridge.    It  is 
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1828.  said  that  the  time  is  short  during  which  vessels  can  come  in 

WiooiKs  '^"^  ^^^*  ^^^  ^^^^  ^^  ^  reason  why  a  doahle  set  of  men  should 

V'  be  kept«  and  the  most  thus  made  of  the  time.    The  liability 

BODOINOTON.        ^   ,  .         n        ,  .1 

Of  the  company  to  an  action  for  demurrage  is  another  rea- 
son.   It  seems,  that  since  March  (when  our  notice  was  given) 
they  have  not  passed  three  ships  at  a  time  as  they  did  be- 
fore, and  this  shews  that  they  have  found  that  other  docks 
manage  better,  and  have  discovered  that  which  b  the  le- 
^  gal  course  for  them.    At  the  West  India  Docks  they  never 
pass  two  ships  without  shutting  the  bridge,  if  carts  are 
waiting.     They  attend  to  the  interests  of  both  parties,  and 
why  should  not  the  London  Dock  Company  do  the  samef 
The  dock-master,  in  his*  evidence,  admitted  that  there  are 
many  instances  in  which  the  men  go  as  far  as  the  river  be- 
fore they  close  the  bridge.    Is  this  the  way  in  which  the 
public  are  to  be  treated,  with  many  carriages  waiting? 
He  admits,  that  if  they  had  more  men,  people  might  pass 
sooner.     This  is  the  whole  of  the  case: — this  b  what  I 
rely  on.     They  ought  to  have  another  set  of  men  for  the 
bridge;  and  in  not  having  them  there  has  been  culpable 
negligence;  and  for  this  the  plaintiffs  are  entitled  to  re- 
cover. 

Best,  C.  J.  (to  the  Jury). — In  order  to  support  this  ac- 
tion the  plaintiffs  must  shew  that  the  bridge  was  kept  open 
longer  than  was  necessary  for  the  purpose  for  which  it  was 
made.  If  they  have  done  that,  they  are  entitled  to  a  ver- 
dict. I  should  have  liked  the  plaintiffs'  case  better,  if 
complaint  had  been  made  earlier  to  the  Dock  Company. 
I  should  have  liked  it  better  also  if  the  plaintiffs  had 
fixed,  by  evidence,  on  some  specific  day,  that  the  state  of 
the  weather  might  have  been  considered.  The  vagueness 
of  the  plaintiffs'  evidence  has  prevented  the  defendant  from 
meeting  the  case  as  he  otherwise  might.  The  plaintiffs 
have  proved  that  their  business  has  been  very  much  injur- 
ed. The  defendant's  witnesses  also  admit  that  they  have 
been  interrupted,  but  they  add,  that  they  do  not  conrider 
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the  delay  as  unnecessary.  The  fact  of  delay  is  clear  be- 
yond all  dispute;  but  the  plaintiffs  must  make  out  that  the  wj^^s 
delay  was  unnecessary.  I  agree  with  the  observation  of  ^  ». 
the  defendant's  counsel,  that  the  Dock  Company  is  extreme- 
ly beneficial  to  the  public;  if  not,  the  Legislature  would 
not  have  suffered  the  interruption  of  the  public  highway. 
I  cannot  better  put  you  in  possession  of  the  principle  on 
which  you  are  to  act,  than  by  referring  you  to  the  acts  of 
Parliament,  which  originally  provided  that  there  should 
be  two  bridges,  so  that  when  one  was  shut  the  other  might 
be  open.  It  appears  that  afterwards  this  was  considered 
not  to  be  an  advantage  to  the  public,  and  therefore  the 
provision  wfts  repealed;  but  under  what  circumstances 
does  not  appear.  What  arguments  were  addressed  to 
the  Liegialature.  to  induce  them  to  repeal  it,  we  do  not 
know;  they  might  have  been  that  both  could  not  be  used 
weU,  and  that  the  one  should  be  so  managed  as  not  to  in- 
convenience the  public.  The  question  is,  whether  the  de- 
fendants have  done  aU  that  they  ought  to  do.  It  seems 
that  as  long  as  the  dock-master  of  St.. Catherine's  had  an 
opportunity  of  observing,  there  was  no  unnecessary  de- 
lay. If  five  minutes  is  the  time  for  earring  a  ship  through, 
then  it  is  the  duty  of  the  London  Dock  Company  to  pro- 
vide a  sufficient  number  of  men  to  do  it  in  that  time.  The 
witness  fi-om  the  West  India  Docks  says  that  the  delay 
of  twenty  minutes  occurs  about  once  a- week.  It  is  said, 
that  the  West  India  Dock  ships  are  generally  larger  than 
those  of  the  London ;  but  it  seems  that  they  have  there 
twenty-two  men  in  attendance,  both  for  large  and  small. 
If  that  is  necessary  for  the  West  India  Dock  Company, 
then  it  is  for  you  to  say  whether  it  is  not  necessary  for  the 
London  Dock  Company  also.  One  of  the  witnesses  says, 
that  an  increase  in  the  number  of  men  would  make  about 
three  minutes  difference.  This  appears  to  be  a  very  small 
^paceof  time,  but  it  is  for  you  to  say  whether,  if  occurring 
to  several  ships,  it  might  not  be  a  convenience  to  the  pub- 
lic. The  dock-master  himself  says,  that  if  he  had  more 
VOL.  in.  o  o 
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ld2d.        mentbere  wcraldbeasaniigof  tune.    It  is  for  yon  to  de- 
WiaaiKB      ^^  whedier  the  dday  wliich  has  occuRed  has  been  mme- 
9'  cessary.    Several  most  respectable  witnesses  have  said, 

that  m  their  opinicm  there  was  no  mmecesBary  dday;  but 
on  the  other  hand  it  has  been  proved  that  the  pbinttffs 
have  sustained  much  inconvenience.  It  is  ibr  the  Com- 
pany to  avaO  themselres  of  all  reasonable  means  to  enaUe 
them  to  accomplish  their  duty  and  perfonn  their  contract 
with  the  public;  and  if  they  have  not  done  so^  and  dday 
has  been  thereby  occaaoned  to  the  plaintifisy  it  is  such  a 
delay  as  will  sustain  the  present  action.  If  the  Dod:  Com- 
pany have  done  all  that  could  be  expected  of  reasoasUe 
men^  availing  themselves  of  such  means  as  they  ought, 
then  the  defendant  will  be  entitled  to  your  verdict;  but  if 
they  have  not,  then  yon  will  find  for  the  phmidfi. 

Verdict  for  the  plaintifi. — Damages,  5L 

RusseU,  Serjt.,  Erie,  and  Hdrojfd,  for  the  phuntifi. 

Bosanquei,  Wilde,  and  Spankiei  Serjts.,  for  the  de- 
fendant. 

[Attomiea— IFbodipanl  ^r  S^  sad  Lowdkam  Jjr  Co.} 

In  the  coone  of  the  cause,  the     S.  435,  and  3  M.  &  S.  626,  were 
cases  of  Rex  y.  Dewtnap,  16  East,     referred  to. 
196;  and  Rex  ▼.  ICerrttofi,  1  M.  & 
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Aiffcitmed  Sittings  at  Guildhall,  qfter  Michael- 
mas  Term,  1828. 


Mallalieu  v.  Laugher  and  Another.  2>^.  15^^^, 

J  ROVER  for  two  trunks,  containing  wearing  apparel,  smtie,  that  the 
&c.     Hea— Not  gnUty.    The  plaintiff,  who  lived  at  Man-  ^;^^l  ^^ 
cheater,  deposited  the  trunks  in  question  at  the  ware-  shcrifT'i  Court 
house  of  a  Mr.  Smith,  in  Cheapside.     The  defendant  property  in  the 
Laugher,  who  was  a  merchant  in  London,  and  agent  to  gal^'hiefunot 
Messrs.  Knight  and  Fossett,  of  Birmingham,  instituted  pro-  "j^^J^^^aun;. 
ceedings  in  the  Sheriff's  Court;  in  consequence  of  which,  bie  the  owner  to 
on  the  Slsf  of  March,  1828,  the  other  defendant,  who  was  """^'" '~'''' 
named  Page,  and  was  an  officer  of  the  Sheriff's  Court,  ac- 
companied by  other  persons,  went  to  the  warehouse  of 
Smilhy  and  ddivered  to  him  a  paper,  containing  a  notice 
of  attachment,  at  the  suit  of  Laugher;  and  having  done 
this,  he  laid  hb  hand  on  the  trunks,  and  said,  "  I  attai^h 
these,  as  the  property  of  Knight  and  Fossett."    He  after- 
wards pot  his  seal  upon  them.    On  the  7th  of  April,  Mal- 
laliea's"  attorney  gave  a  notice  to  the  defendant  Laugher, 
requiring  him  forthwith  to  withdraw  the  attachment,  and 
pay  the  expenses  which  had  been  incurred,  and  threaten- 
ing an.  action  in  the  event  of  a  refusal.    On  the  15th  of 
April,  the  attorney,  in  the  presence  of  Page,  opened  the 
trunks,  when  it  appeared  that  they  did  not  contain  any 
Birmingbam  goods.     He  immediately  went  to  the  defend- 
ant Laoghef  ,  and  told  him  what  hod  been  done,  and  whose 
the  goods  were.    He  said  he  was  satisfied  with  the  inform- 
ation, and  should  act  as  he  was  advised.    The  attachment 
was  withdrawn  on  the  ^th  of  April. 

Wilde,  Serjt.,  for  the  defendant.-^The  plaintiff  must  be 
called.   The  attachment  does  not  take  the  goods  out  of  the 
hands  of  the  garnishee ;  it  does  not  alter  the  possession :  and 
oo2 
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therefore  it  is  no  conversion.  The  garnishee  is  under  no  ob- 
ligation to  hold  any  goods  but  those  of  the  debtor.  He  may 
plead  that  he  has  no  goods  of  the  debtor^s  in  his  hands. 
What  the  dfficdr  said,  was  only  a  declaration,  that  the  par- 
ticular articles  are  the  goods  of  the  debtor.  It  is  no  more 
than  a  notice.  This  is  not  an  action  on  the  case,  for  pre- 
venting the  taking  by  the  plainti£P;  the  garnishee  might 
deliver  at  his  discretion.  There  can  be  no  conversion 
without  the  party  has  possession  or  control.  The  plain- 
tiff did  not  demand  the  goods  of  Smith,  and  there  is  no 
evidence  that  be  wanted  them. 

Best,  C.  J. — I  have  great  difficulty  in  saying  that  tro- 
ver is  maintainable  here. 

Taddjf,  Serjt,  for  the  plaintiff.— It  is  qmte  sufficient 
cause  of  action  in  trover,  that  there  has  been  a  seisure  in 
consequence  of  process  from  a  Court  of  local  jurisdictioDy 
as  the  owner  could  not  take  the  goods  without  subjecting 
himself  to  the  powersof  that  Court.   In  the  case  ofAPCanh 
bie  V.  Davies  (a),  there  is  a  dictum  of  Lord  EUenborough, 
where  he  refers  to  a  case  otBaldwin  v.  Cole{b)j  in  which 
it  was  held,  that  the  taking  an  assignment  of  property  is 
a  conversion,  although  the  assignment  was  not  valid  to 
pass  the  property.     It  is  the  meddling  or  interfering  with 
the  property  which  constitutes  the  conversion.    This  is 
not  an  attachment  generally  of  any  property  of  Knight 
and  Fossett's  which  Smith  might  have,  but  of  the  specific 
articles.    Any  intermeddling  is  sufficient.    Lord  Elleih 
borough  says,  "  certainly  a  man  is  guilty  of  a  oonvemoo, 
who  takes  my  property  by  assignment  from  another,  who 
has  no  authority  to  dispose  of  it ;  for  what  is  that  but  as- 
sisting that  other  in  carrying  his  wrongful  act  into  effect" 
The  act  of  seizure  in  its  natural  effi^t  produces  a  deten- 
tion, which  is  an  inconvenience  to  the  owner. 

(a)  6  East,  538.  {b)  6  Mod.  212.    Opinion  of  Lonl  Bdt, 
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Bb8T,  C.  J.— I  am  no  great  friend  to  the  action  of  tro-  1828. 
y/er,  nor  to  any  action  which  keeps  parties  so  much  in  the  j^^i^^ubu 
dark  as  those  forms  which  are  founded  upon  fiction.  I  ,  v. 
cannot  find  any  mstance  similar  to  the  present,  and  1  am 
unwilling  to  extend  the  operation  of  such  actions.  I  think 
my  Lord  EUenborough  went  to  the  extreme  verge  of  the 
law  in  the  case  reported  in  6  East.  As  far  as  that,  I  should 
go  myself,  and  agree  with  the  decision  of  my  Lord  Holt. 
In  the  case  decided  by  my  Lord  EUenborough^  the  state 
of  the  property  was  changed,  because  there  was  a  transfer 
in  the  dock  books,  which,  it  is  well  known,  is  as  much  a 
transfer  for  the  purposes  of  trade,  as  an  actual  removal 
from  one  warehouse  to  another.  There  was  in  that  case 
the  exercise  of  dominion  over  the  goods.  But,  in  the  pre- 
sent case,  the  man  does  not  remove  the  goods,  he  leaves 
tiiem  still  where  they  were,  in  the  possession  of  Smith ;  and 
I  do  not  think  that  is  enough  to  support  an  action  of  trover. 
I  think  it  better,  in  all  these  cases,  that  we  should  not  aU 
low  this  nonsensical  form  of  losing  and  finding  to  be  ex- 
tended any  farther  than  it  has  at  present  gone.  Where 
the  law  has  been  settled  we  ought  not  to  unsettle  it;  but, 
where  it  has  not,  we  should  take  care  that  this  absu!rd  jar- 
gon is  not  carried  an^  farther,  particularly  when  there 
are  forms  of  action  which  give  the  party  the  advantage  of 
knowing  the  nature  of  the  case  against  him.  I  think  it 
right  that  the  plaintiff  should  be  called;  but  I  will  give  my 
brother  Ta€ldtf,  leave  to  move  the  Court  to  enter  a  ver- 
dict for  nominal  damages. 

Nonsuit. 

Taddjf,  Serjt.,  and  Steers  for  the  plaintiff. 
Wilde  and  Andrews,  Seijts.,  for  the  defendants. 
[Attomies — B4>bin$(mf  and  Platt,^ 


A  RULE  nisi  was  obtained  in  Hilary  Term,  1829,  which 
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^J^l^  stood  over  till  Easter  Tcmi ;  and  an  anrangement  was  then 

MaiiLalibu  i^^de  between  the  parties :  in  consequence  of  which,  no 

Lauohbr  ^P"*^^  ^^  given  by  the  Court  upon  the  pobt. 


Dec.  t5th.  Chaplin  v.  Hawks  and  Others. 

Though  the  rule  ACTION  for  an  injury  done  to  a  horse  which  the  plain-r 

of  the  road  is  not     ,  .    •  • 

to  be  adhered  tifTs  servant  was  ridings  by  a  cart  which  the  servant  of  the 
ing'^mt^^'  defendant  was  driving.  It  appeared  that  the  cart  was 
*'^"Zd*"  '''jn  ^^^^^^^8  towards  a  turnpike  having  two  gates^  one  for 
cases  where  par-  carriages  going  one  way,  and  one  for  carriages  going  the 
sudden,  andean  Opposite  Way.  A  chariot  was  stopping  at  the  proper  gate 
thi^JLi^oIIuie  t^rougJ*  ^^^^^  *«  C"^  should  have  gone,  and  this  indue- 
wrong  side  ed  the  driver  to  turn  off  to  the  other  gate,  when  at  the 

should  be  held 

answerable,  un-  distance  ofabout  six  yards.  The  pkintiff's  servant  was 
deany*S«t"uie  "^*"g  through  that  gate  when  the  injury  happened.  He 
party  on  the       ^^3  called  as  a  witncss,  and,  on  his  cross-examinktion, 

right  had  ample 

means  and  op.    stated,  that  he  was  three  or  four  yards  firom  the  gate, 

prevent  it  ^       wheu  he  saw  the  cart  coming  towards  it,  and  could  have 

pulled  up,  but  did  not,  because  he  thought  the  driver 

would  wait  for  him,  as  it  was  not  the  gate  through  which 

the  cart  had  a  right  to  pass. 

Wilde,  Serjt.,  for  the  defendant. — If  the  plaintiff's  man 
was  pertinaciously  insisting  on  his  right  of  coming  through 
the  gate,  when  he  might  have  avoided  the  injury,  either  by 
waiting  or  turning  aside,  the  plaintiff  cannot  recover.  His 
being  on  his  right  side  will  not  justify  him  in  persisting  so 
as  to  produce  the  injury,  when  it  might  have  been  prevent- 
ed by  his  pursuing  a  different  line  of  conduct. 

Spankief  Serjt.,  for  the  plaintiff. — It  is  desirable  to  ad- 
here to  the  law  of  the  road,  in  order  not  to  mislead  the 
opposite  party ;  and,  unless  there  is  a  clear  mode  of  escape, 
the  party  who  is  on  the  proper  side  should  not  attempt 
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any  depaiinre  from  the  ordinary  course,  as  he  will  make         1^28. 
such  mn  attempt  at  his  own  peril.  Chaplik 


Best,  C.  J. — If  the  plaintiff's  servant  had  such  clear 
space  that  he  might  easily  have  got  away,  then  I  think  he 
would  have  been  so  much  to  blame  as  to  prevent  the  pliun'> 
tiff's  recovering.  But,  on  the  sudden,  a  man  may  not  be 
sufficiently  self-possessed  to  know  in  what  way  to  decide; 
and  in  such  a  case  I  think  the  wrong-doer  is  the  party  who 
is  to  be  answerable  for  the  mischief,  though  it  might  have 
been  prevented  by  the  other  party's  acting  differently. 


Hawss. 


Verdict  for  the  plaintiff— 31/.  10«. 

SpamKet  Seijt.,  and  Steers  for  the  plaintiff. 
WUde  and  Adams,  Serjts.,  for  the  defendants. 
[Attomies — Huntj  and  King.'] 

See  the  case  of  Handaytydt  ?.  WUsan,  ante,  p.  628. 


Kay,  Bart.,  and  Others  r.  Brookmak  and  Others.  Dec.  irtk. 

Assumpsit  for  money  paid  to  the  use  of  the  defend-  TodUpensewith 

ants,  as  share-holders  in  a  mining  company.    To  shew  that  cafung^i^  sub- 

the  defendants  were  members  of  the  company,  the  deed  l^.*' ^^"h*" 

by  which  it  was  constituted  was  put  in.     The  subscribing  sufficient  to 

witness  to  the  execution  of  it  by  one  of  the  defendants  was  expressed  an 

not  produced,  but  his  brother  was  called,  who  stated,  iel^|jg°the 

that  he  told  him  some  time  before,  that  he  was  gomg  «)untry,thathe 

'     ,  ,  "■d  reason  lor 

out  of  the  country,  and  that  he  had  not  seen  him  since,  doingso  to  avoid 
and  believed  that  he  went  away  to  avoid  a  charge  of  em-  charge,  and  that 
bezzlement  made  by  a  gas-company,  to  which  he  had  5JJ,"„of^*„ 
been  collector.  ^»°» «;« .^e  «- 

pressed  his  in- 
tention of  going. 
It  is  not  necessary,  in  the  absence  of  the  subscribing  witness,  to  prove  the  hand- writing  of  the 
pvty  aMnting  the  deed,  it  is  enough  to  prove  the  hand-writing  of  the  witness. 
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1828.  stood  over  till  Easter  Term ;  and  an  arrao|r   ^ 

M^IIUliu  ^^^  between  the  parties :  in  conaeqi^^  ^ 

"•  opinion  was  given  by  the  Court  upo«  If^ 


Lauohkb. 


J 


to 
A- 

iof 


nt  to 


Bte.  Mth.  Chapun  V.  UN  ^  j^  enough 

Thonghthe  rule  Action  for  an  injury ///M*    ,1  .lorhisleaT- 

t^:^^'  tirs  servant  was  riding///^  '  /  ^  "ot  been  heard 

W^ltT  defendant  was  dnywfjff^  going. 

injury  can  be  advancing  towards  /// ' 

S^wirpSi.  carriages  going  or/^  .abscribing  witness  was  then 

^^S,f  opposite  way.    /  «ad. 

injury  rcauiu,  through  whicb  oposed  tO'read  a  power  of  attorney, 

w^nW*'"  ed  the  driver  -ich  was  attested  by  the  same  person, 

^werawe' un.  distance  of  -H  given  of  hb  hand.writing. 

lets  it  appear        -Jdinff  thr 

dcany  that  the    "«**"g  ^^^  ^  i.   ,       ,   r      i      .       u-    *^  ^f.^^ 

party  on  the       ^as  call       ^,  Scrjt.,  for  onc  of  the  defendants,  objected  mt 

mSn!"a^d  o?  Stated     .d-writing  of  the  party  executing  the  deed  shoiJd 

whe 

pu' 

V      Best,  C.  J.,  intimated,  that  he  thought  it  was  not  ne- 

iressary. 

Campbell,  for  another  defendant. — It  is  vexaia  quadio. 
Mr.  Justice  Bayley  holds,  that  the  hand-writing  of  the 
party  executing  ought  to  be  proved;  and  Lord  Tenkriff^ 
holds,  that  it  need  not.  But  Mr.  Justice  Baykyiftzc- 
tice  appears  to  me  to  have  the  better  reason  in  its  favor, 
because,  if  the  subscribing  witness  is  not  produced,  it  ^ 
stand  as  if  there  was  no  subscribing  witness,  and  then 
the  hand-writing  of  the  party  executing  should  be  proved. 

Best,  C.  J.— I  have  a  great  respect  for  the  opinion  of 
my  brother  Bayley,  but  I  think  I  am  bound  insuchacase 
to  act  as  my  predecessors  have  done.     It  has  been  the 


^:t^,''       wher  .roved 
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^  pYove  the  hand-writing  of  the  at- 
'^  of  opinion  that  it  is  the  most 

^  '  ^er  that  mode  as  most  desir- 


\ 


nv 


H    >^ 


^t  for  the  plamtiffs. 

for  the  plain- 

aer,  Seijti  and   Comyn,  for 


.i  for  three  others;  and 

i  ^erjt.|  for  another. 

'^'^es^/etvni  4*  Co,,  for  the  platndfiii;  and  Kirkmmfiolding, 
Stnaiden  4r  Co,,  HeaUng,  Knight,  for  the  reBpectiye  defendants.] 


(a)  It  may  perhiqis  be  asked  scribing  witness  would  have  attest- 
how,  if  the  'sabscribing  witness  ed  the  execution  of  any  other  per- 
be  not  called)  is  the  idoUity  of  the  son  than  the  person  described  in 
party  executing  to  be  proved,  un-  the  deed;  and  tins  will  be  an  an- 
less  by  calling  somebody  who  swerto  the  argument  relied  on, 
knows  lus  hand-writing?  But  to  that,  in  the  absence  of  the  sub- 
tUs  it  may  be  replied,  that  it  is  scribing  witness,  it  will  stand  as  it 
not  to  be  presumed  that  the  sub-  would  if  there  were  none. 


Babker  v.  Barker  and  Another.  jon.  20tk. 

TkESPASS  for  entering  the  plaintiff's  apartments  and  a hmdiord has 
injuring  his  goods.     Pleas— Not  guilty,  and  leave  and  ;*;,1^\^^. 

One  of  the  defendants  was  the  plaintiff's  landlord,  and  oat  some  itipa- 
the  other  a  tradesman  employed  by  him.    The  defence  J&J"  ^ 
was,  that  they  entered  to  repair.    There  was  no  stipula- 
tion at  the  time  of  the  letting  for  such  entry. 
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Best,  C.  J.«  told  the  Jary  that  a  landlord  had  no  right 
to  enter  to  repair  without  some  stipulation  to  that  effect; 
and  as  there  was  na  such  stipulation  in  the  present  ease, 
however  absurd  it  might  be  in  the  tenant  to  object,  unless 
he  had  assented  to  the  landlord's  coming  in  to  do  the  re- 
pairs,  he  would  be  entitled  to  some  damages.  But  if  they 
should  think  that  he  had  assented,  then  the  defendants' 
plea  was  x>roved|  and  they  would  be  entitled  to  a  Yerdict. 

Verdict  for  the  plaintiff. — Damages,  SOL 

Wilde  and  BonypaSf  Seijts.,  and  C9leri4gef^  for  the 
plaintiff. 

Cross  and  E.  Lowes,  Serjts.,  for  the  defendants. 
[Attoroies— GtMtai,  and  Timer.] 


Jan.  2Ut.  Pedley  V.  Wellesley,  Esq. 

The  wife  of  the  AsSUMPSIT  for  work  and  labour  and  divers  jouraies 

iuifcaxinot  be*  <uid  attendances.    Plea — Genend  issue. 

w*Stsfor*Uie  "^^  defendant  had  appealed  to  the  House  of  Lords 

piaiDtiff  without  against  a  decree  of  Lord  Chancellor  Eldon,  on  the  sub- 

the  defendfliit's 

oonsent,  ai-  ject  of  the  custody  of  his  children,  and  the  plaintiff  was 
^'£at  he  employed  to  go  abroad  for  the  purpose  of  obtaining  wit- 
married  her  af-   ncsscs  to  be  examined  in  the  matter.     To  establish  his 

ter  f  he  wae  ac- 

tnaUyiubpcena-  casc  (among  Other  witnesses),  the  plaintiff's  counsel  called 
eWden^lnthe  ^8.  Helen  Bligh;  she  appeared;  but  her  fatiier,  beiog 
asked,  stated,  that  she  was  married  to  the  defendant  in 
November,  1827.  This,  it  appeared,  was  after  she  bad 
been  subpcenaed  to  give  evidence  in  the  cause. 

wade,  Serjt.,  for  the  defendant,  objected  to  her  being 
examined. 


Cross,  Serjt.,  for  the  plaintiff,  submitted,  that  a  psrty 
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to  a  suit  could  not,  by  marrying  bis  adversary's  witness,         i^^- 
depriTe  bim  of  tbe  benefit  of  tbe  evidence  of  sucb  witness,       Pbdlby 
and  more  particularly  wbere  (as  in  tbe  present  case)  the  ^^ 

action  had  been  commencedi  and  the  party  actually  sub- 
pcenaedj  before  the  marriage  took  place. 

Brodrichf  on  the  same  side. — ^Tbe  point  has  not  been 
decided  in  the  case  of  a  married  woman,  but  the  principle ' 
has  been  established  in  the  case  of  an  underwriter;  and 
that  principle  is,  that  a  party  to  a  suit  cannot  by  any  act 
of  his  deprive  his  adversary  of  the  testimony  of  his  witness, 
whether  that  act  be  laudable  or  otherwise. 

Best,  C.  J. — I  cannot  see  any  analogy  between  the 
cases  of  a  married  woman  and  an  under*-writer.  I  will  al- 
low die  witness  to  be  examined  if  the  defendant  consents, 
but  not  vnthout.  Lord  Mansfield  once  permitted  a  plain- 
tiff to  be  examined  with  his  own  consent.  Some  of  the 
Judgefl  doubted  the  propriety  of  that  permission,  but  I 
think  that  it  was  ri|^t. 

WUde^  Serjt.,  for  the  defendant,  refiisi^d  to  consent; 
and  the  witness  was  not  examined. 

Nonsuit. 

Crass,  Seijt,  and  Brodrick,  for  the  plaintifi^. 
Wilde,  Serjt.,  and  Plati,  for  the  defendant, 
r Attoraies*-i{.  EUl,  «ad  Wmeiock.^ 
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MEMORANDUM.- 


IN  Hilary  Term,  1829,  Edward  Gaulbum,  Esq.,  was 
called  to  the  degree  of  Seijeant-at-law. 


COURT  OF  KING'S  BENCH. 

Second  Sittings  at  Westminster,  in  Hilary  Term, 

1829. 

BEFORE  LORD  TENTSRDBN,  C  J. 


Feb.  Ath.  BaILBT  V.  HoLE. 

If,  at  a  trial,  it  JHONEY  lent.  Plea — General  issue.  The  defence 
^^if^'^^^J^  was,  that  the  sums  of  money  which  had  passed  from  the 
fi»r  ^^  ^^  plaintiff  to  the  defendant  Were  payments  and  not  loans, 
bail,  and  there-  This  was  proved  by  a  witness,  who,  on  his  cross-examin- 
tern,  i^Tjodge  &tion,  admitted  that  he  was  one  of  the  defendant's  bail. 

at  the  trial  will, 
on  the  delinid- 

ant't  deporting       Lord  Tenteedsn,  C.  J. — ^I  must  Strike  out  his  evidenoe. 

a  iniBdent  turn 
with  the  anod- 

Srtir"S*fS.  Campbell,  for  the  defendant,  offered  to  deposit  a  sum 
ing  the  wk-      of  money;  and  stated,  that,  in  a  case  in  the  Court  of  Com- 

DeM  9  name  out  

ofthebaii-pieoe,  mon  Pleas,  Lprd  Chief  Justice  Best  bad  said  that  he  wouU 
bima an^!^t  ™^^  <^  order  to  strike  out  the  name  of  a  bail  from  the 
^^^^  bail  piece,  so  as  to  make  him  a  competent  witness,  if  a  sum 

to  be  deposited    of  money  were  deposited  by  the  defendant  in  the  hands 

nmt  be  the  m  «  • 

•urn  iworn  to,    of  the  associate.  ^ 

and  a  ftuther 
sum  for  costs. 

Lord  Tenteeden,  C.  J. — If  you  will  deposit  a  suiE- 
cient  sum  of  money,  I  will  inunediately  make  an  order  for 
striking  this  witnesses  name  out  of  the  bail-piece. 
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Brougham,  for  the  plaintiff. — What  sum  must  they 


Bailbt 

V. 

HOLIC 


Lord  Tenterden,  C.  J. — ^The  sum  sworn  to,  and  a 
further  sum  for  costs. 

The  sum  sworn  to  was  iOL,  and  Campbell  offered  to 
deposit  that  and  50/.  more  for  costs.  These  sums  were 
pud  into  the  hands  of  Mr.  Bellamy  (the  associate),  and 
his  Iiordship  signed  an  order  for  striking  the  witness's 
name  out  of  the  bail  piece. 

The  cross-examuiation  of  the  witness  was  proceeded  in, 
and  the  Jury;  on  his  evidence,  foimd  a — 

Verdict  for  the  defendant. 

Brougham,  and  Plait,  for  the  plaintiff. 
Campbell,  and  Godson,  for  the  defendant. 
IKtUmdeB^Brightf  and  Woodward.'] 


Adjourned   Sittings   in   London,   qfter  Hilary 
Term,  1829. 

BBFORE  LORD  TENTERDEN^  C.  J. 


Platts,  Administratrix  of  Mantle,  r*  Lean,  Executor     ^«*-  2^'*- 

of  Sutherland. 
AlONEY  had  and  received  by  the  defendant,  as  execu-  a.  wai  indebted 
tor,  to  the  use  of  the  plaintiff,  as  administratrix*.  of  868?,  for^™ 

This  action  was  brought  to  recover  a  sum  of  100/.    From  "^^^ ''", 
the  evidence  of  a  witness  for  the  plaintiff  the  following  facts  ^^^  wm  derk 

to  B.'8  Kttorneyf 
directed  him  to 
be  diidiugcd  oo  ptying  7002.  only.  B.  threatened  to  complain  to  C.'f  employen,  to  prevent 
which  C«  advanced  100/.,  B.  ag^redng  that  it  should  be  repaid  whenoTcr  the  balance  of  168/.  ahoold 
be  recovered  from  A.  After  the  death  of  B.  an^  C.  the  balance  waa  recovered: — Held,  that  the  re- 
preaentatives  of  C.  might  recover  the  100/.  from  the  representatives  of  B.,  on  a  count  for  money  had 
and  received  to  their  use,  and  that  there  was  no  necessity  to  declare  specially. 
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appeared: — ^In  the  year  1806 the  intestate,  Mr.  Manths,  was 
the  principal  clerk  of  Messrs.  Shawe  and  LeBlanc,  who  were 
attomies  for  tl^e  defendant's  testator,  Mr.  Sutherland.  At 
that  time  General  Gillespie  was  indebted  to  Mr.  Suther- 
land in  the  sum  of  868/.  Messrs.  Shawe  and  Le  Blanc 
were  employed  to  cause  the  General  to  be  arrested  for  this 
debt,  and  General  Gillespie  was  accordiii|;ly  arrested,  but 
was  discharged  out  of  custody  by  the  direction  of  Mr. 
Mantle,  on  payment  of  700/.  only.  A  few  days  after  this 
Mr.  Judd,  who  was  the  aigent  of  Mr.  Sutherland,  and  had 
the  management  of  almost  all  bis  affairs,  called  on  Mr. 
Mantle  at  the  oflSce  of  Messrs.  Shawe  and  Le  Blanc,  and 
threatened  to  complain  to  his  employers  of  his  having  di- 
rected General  Gillespie's  discharge,  on  his  paying  no 
more  than  700/.  of  the  debt.  To  prevent  this  complaint 
Mr.  Mantle  paid  to  Mr.  Judd  the  sum  of  100/.  out  of  his 
own  pocket,  it  bemg  agreed  between  them  that  this  sum 
was  to  be  repaid  to  Mr.  Mantle  whenever  the  remaining 
sum  of  168/.,  due  from  General  Gillespie  to  Mr.  Suther- 
land, should  be  recovered  from  the  General. 

In  the  year  1811,  General  Gillespie  was  killed  at  the 
siege  of  Kaluny  i,  in  the  East  Indies ;  and,  after  his  decease, 
the  representatives  of  Mr.  Sutherland  made  a  daim  on 
the  General's  representatives  for  the  balance  then  due, 
with  interest*  which  balance  included  the  sum  of  168L  above 
mentioned. 

It  was  proved  by  Mr.  Hadden,  one  of  the  defendant's 
attomies,  that  the  whole  of  the  balance,  and  the  interest 
thereon,  due  from  General  GKllespie's  estate  to  Mr.  Suther- 
land's estate,  was  paid  to  him  as  attorney  for  the  defend- 
ant in  the  month  of  July,  1828. 

F.  Pollocks  for  the  defendant. — I  submit  that  the  phun- 
tiff*  cannot  recover  in  this  action.  This  is  a  special  con- 
tract to  pay  100/.  to  Mr.  Mantle  on  a  certain  event,  and 
that  can  only  be  recovered  on  a  declaration  stating  that 
special  contract,  and  not  on  a  count  for  money  had  and 
received. 
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Lord  Tbmtbrden,  C.  J.— I  am  clearly  of  opinion  that 
the  plaintiflP  may  recover  on  this  declaration,  framed  as  it 
18.  When  this  balance  of  168/.  was  received  from  the 
estate  of  General  Gillespie,  one  hundred  pounds  of  it 
belonged  to  Mr.  Mantle's  representative,  and  it  then  be- 
came money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintiff  as  administratrix.  The  plaintiff  is  entitled 
to  a  verdict  for  100/. 
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Verdict  for  the  plaintiff. — Damages,  100/. 

Denman,  and  Carrington,  for  the  plaintiff. 
F.  Pollock,  for  the  defendant. 
[AtUmdei^Ewington  ^  ChUcote,  and  OattU^  Hodden,  4-  G.] 


Ansell  r.  Ansell. 

Assumpsit.  Pleas— The  general  issue,  and  the  statute 
of  Kmitations.  The  only  evidence  given  to  take  the  case 
out  of  the  statute  was  a  parol  acknoi^ledgment. 

Gumey,  for  the  defendimt,  submitted,  that  since  the 
act  of  the  9th  Geo.  4,  c.  14  (a),  such  an  acknowledgment 
was  not  sufficient. 

Sfar  J.  Scarlett,  for  the  pbintiff,  stated,  that  the  action 
was  commenced  before  the  1st  of  January,  1829,  when 
that  act  came  into  operation;  and  contended  that,  there* 
fore,  its  provisions  did  not  apply. 


March  7  th. 

It  has  fireqveDt- 
ly  beeo  held  at 
NiH  Priut,  that 
the  1ft  sect,  of 
the  9th  Geo.  4, 
c.  14,  applies  to 
parol  acknow- 
ledgments made 
before  its  proTi- 
sions  came  into 
operation: — and 
MMifeytfaatfrom 
its  wording  such 
construction  is 
the  right  one. 


Lord  Temterdbn,  C.  J.,  was  of  opinion,  that  the  words 


(a)  Intitled,  *'  An  act  for  ren-  tain  promises  and  engagements." 
derisg  a  writtenr  memoraadom  Seeon/e,  pp.  298  ef  1^9.  where  its 
nece«ary  to  the  validity  of  cer-     provinons  are  set  out  at  length. 
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1829. 
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of  the  new  statute  had  relation  to  the  time  of  the  trial, 
and  therefore  that  the  parol  promise  was  not  sufficient 
evidence  to  take  the  case  out  of  the  operation  of  the  sta- 
tute  of  limitations  (6). 


A  Juror  was  afterwards  withdrawn. 

Sir  J.  Scarlett t  and./).  Pollock^  for  the  pluntiffl 
Gumey,  and  Chitty,  for  the  defendant. 


(6)  The  quesdon  whether  the 
1st  section  of  the  9  Geo.  4,  c  14, 
has  a  retrospective  operation,  and 
applies  to  parol  acknowledgments 
made  before  its  provisions  came 
into  effect,  has  been  frequently 
conadered.  Mr.  Justice  Bayley, 
and  Mr.  Baron  Huifock,  on  the 
Northern  Circuit,  and  Mr.  Jus- 
tice GateUe  on  the  Western,  have 
all  decided  at  Nisi  Prius  in  ac- 
cordance vnih  the  opinion  express- 
ed by  Lord  Tenterden,  Lord 
Chief  Justice  Bett,  also,  on  being 
applied  to  at  Nisi  Prius,  to  take 
out  of  its  turn  a  case  in  which  the 
statute  of  limitations  had  been 
pleaded,  assented  to  the  applica- 
tion, in  order  that  it  might  be  tried 
before  the  Ist  of  January.  In  the 
Court  of  Common  Pleas,  in  Bank, 
a  rule  ni$i  for  changing  the  venue 
from  London  to  Leicester  was 
discharged,  on  the  ground,  that,  if 
it  were  granted,  the  case,  which 
was  one  to  which  the  statute  i^ 


pUed,  would  be  delayed  till  the 
Assises,  which  would  be  held  af- 
ter the  new  act  came  into  opera- 
tion. And  thus  the  matter  stood, 
till  Easter  Term,  1829,  wliea 
Mr.  Serjt.  Merewetker^  in  a  case 
of  Fowler  v.  Chatiertan,  argoed 
against  the  construction  previous- 
ly put  upon  the  act,  and  contend- 
ed, that  it  ought  not  to  be  con- 
sidered as  having  a  retrospective 
operation,  as  well,  on  account  of 
its  wording  as  the  manifest  injiu- 
tice  which  such  a  construction 
would  work.  The  Court  of  Com- 
mon Pleas  seemed  to  be  of  opinion 
that  the  previous  dedaonswere 
correct,  but  took  time  to  consider 
and  consult  with  the  Judges  of  the 
IQng's  Bench  on  the  subject;  but 
finding,  on  inquiry,  that  a  case 
was  pending  in  that  Court  upon 
the  point,  they  cUrected  the  mst- 
ter  to  stand  over  till  that  case 
should  have  been  ai^ed. 
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Adfmimed  Sittif^s  at  Westminster,  after  Hilary 
Term,  1829. 

BEFORE  LORD  TENTBRDBN,  C.  J. 


Doe,  on  the  Demise  of  Hooo^  r.  Tindale  and  Lambert.     j_^  23rd. 

JliJECTMENT  for  certain  copyhold  premises  situate  ifinaneject- 
m  the  parish  of  St.  Anne,  Limehouse.    The  defendant  ^d°lJ^°  d^'"* 
Tindale  defended  as  landlord,  the  other  defendant  Lam-  A^nd  by  diflfbr- 

,  ent  attornies 

bert  being  his  tenant,  who  claimed  no  title  except  such  as  and  have  differ- 
he  derived  from  his  landlord.  The  two  defendants  ap-  it%pear  uiat^ 
peared  by  separate  attornies,  and  had  separate  counsel.       cUdMnS  utic 

but  what  be  de- 

Campbell,  having  addressed  the  Jury  for  the  defendant  landlord  the 
Tindale—  '?^."*^f 

^  trial  will  only 

allow  one  coan- 

F.  Pollock,  wished  to  address  the  Jury  on  the  behalf  of  the  Jury  for  the 
the  other  defendant,  Lambert.  ^J^ 

who  does  not 
addreti  the 

Lord  Tenterden,  C.  J. — Mr.  Pollock,  I  do  not  think  I  Jury  wui  beat 
ought  to  hear  you.     If  your  client  had  any  separate  title  eianSne^  an?*' 
to  set  up,  of  course  I  must  hear  you  upon  that;  but,  as  you  jjjij?^^ 
and  Mr.  Campbell  both  appear  to  support  exactly  the 
same  title,  I  think  I  can  hear  only  one  of  you. 

F.  Pollock.— I  submit  that  I  ought  to  be  heard,  because 
there  may  be  observations  that  I  may  make  for  the  tenant, 
which  may  not  have  been  made  by  the  counsel  for  the 
landlord;  and,if  I  am  not  allowed  to  address  the  Jury;  my 
client  is  not  at  all  benefited  by  my  appearing  here. 

Lord  Tenterden/C.  J. — Yes  he  is,  you  have  had 
the  opportunity  of  cross-examining  all  the  witnesses  who 
have  been  called  for  the  lessor  of  the  plaintiff;  and  if  you 
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have  any  evidence  to  lay  before  the  Jury^  you  will  be  at 
liberty  to  do  so ;  but  I  cannot  hear  two  counsel  address 
the  Jury  in  support  of  exactly  the  same  title.  No  one  is 
more  willing  to  hear  counsel  than  I  am,  but  still,  for  the 
TiNDALs.  gake  of  precedent,  I  think  I  cannot  hear  you ;  more  espe- 
cially as  I  happen  to  know,  that,  on  account  of  the  office 
that  I  hold,  the  other  Judges  very  much  adopt  the  same 
course  of  practice  that  is  observed  on  triak  before  me, 

JP»  PoUoek  did  not  address  the  Jury. 

Vcrdiot  for  the  plaioltff. 

Sir  J.  Soarleiif  and  Plati,  for  the  lessor  of  the  plaintiff. 
Campbell,  and  Hutchinson,  for  the  defendant  Tindale. 
F^  PoUoeij  and  ChUty,  for  the  defendant  Lambert. 
[Attomies—J.  Tebbutt,  and  Holmes  4r  G.] 


April  25th.  Hbudebourck  r.  Lanqton  and  LAimLEY. 

iB  «n  aistkNi  aa  OeBT.  Thefirstcount  of  the  declaration  Stated,  that  the 

3,  c  78,  s.  48»  *  defendants^  '^  heretofore,  and  within  one  calendar  month 

S*o?h5hway8,  before  the  commencement  of  this  suit,  to  wit,  on  the  17th  of 

towcoTer  dou-  October,  1828,  at  Westminster,  in  the  county  of  Middle- 

Die  the  amouot  " 

of  a  ium  not  sex,  Were  indebted  to  the  plaintiff  in  the  sum  of  707^  19«. 
j^m^to^beir      8d,  of  lawful  money  of  Great  Britain,  bemg  forfeited  by 

•ucoeatorsy  a  no- 
tice of  action 

was  givea,  stating  that  an  action  would  be  brougbt  against  them,  for  that  they  had  in  their  hands 
a  balance  of  853^  19«.  id.  At  the  trial,  it  appeared  that  only  602.  St.  Id.  waa  io  their  hndsi^ 
Held,  that  this  notice  was  not  sufficient,  and  that  the  plaintiff  could  not  reoover  the  double  anwuDL 

Whether  a  succeeding  surveyor  of  the  highways  can  recover  a  bdance  in  the  hands  oCtfae  t«s 
inrveyors  who  preceded  him,  in  an  action  for  money  had  isnd  received  to  his  use — QM^re :  but 
held,  that  if,  in  that  form  of  action  against  both,  it  be  shewn  that  the  money  came  to  the  hands  of 
one  only,  the  plaintiff  must  be  nonsuited,  although  it  be  also  shewn  that  the  defendants  wete  joint- 
ly surveyors. 

If  several  parishioners  in  vestry  sign  a  resotation  in  the  Vestry  ntfnate-book,  itadng  that  they 
approve  of  an  action  bsovght  by  the  survnyor  of  the  highways  a^nst  A.,  and  that  they  do  there- 
by guarantee  to  him  all  legal  expenses  Uiat  are  or  may  be  incurred  by  hfan  in  proseoutiag  Ait 
suit  I  this  binds  them  ^seonaUy,  and  wit  render  each  person  signing  it  iaoofispct^nt  to  be  a  vit- 
pess  on  the  trial  of  that  action. 
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an  act  passed  in  the  13th  year  of  his  kte  Majesty  King 
George  the  Third,  intitled,  [here  it  set  forth  the  title  of  the 
general  highway  act,  13  Geo.  S,  c.  78,]  whereby  an  action 
had  accrued  to  the  said  plaintiff,"  &c  {a).  There  was  a 
count  for  money  had  and  received,  and  a  count  upon  an 
account  stated.     Plea — General  issue. 

This  was  an  action  of  debt,  against  the  defendants,  as 
late  surveyors  of  the  highways  of  the  hamlet  of  Mile  End, 
CHd  Town,  for  not  paying  over  a  sum  of  money  to  the 
plaintifis,  who  were  their  successors  in  office,  that  slim 
having  been  disallowed  by  the  Justices  in  passing  their 
accounts.  By  this  action  it  was  sought  to  recover  double 
the  sum  retained  (b). 
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(a)  By  sect.  75  of  the  same 
Stat.  It  is  enacted,  '*  that  every 
procecator  or  informer  may,  at 
his  election,  sue  for  and  recover 
any  forfeitare  or  penalty  imposed 
by  this  act,  which  shall  amount  to 
the  sum  of  forty  sbilliDgs  or  up- 
wards, (the  manner  of  recovery 
thereof  not  being  particularly  di« 
reded  by  tins  act),  either  in  the 
manner  hereinbefore  directed,  or 
hy  action  at  law,  to  be  brought 
by  such  uifbrmer  or  prosecutor, 
in  any  of  bb  M^esty^s  courts  of 
record,  in  manner  following:  that 
it  to  say,  idiere  any  person  shall 
be  liable  to  any  such  pecuniary 
penalty,  it  shall  and  may  be  law- 
ful to  sue  for  and  recover  the 
same  by  action  of  debt,  in  which 
it  shall  be  sufficient  to  dedare 
that  the  defendant  is  indebted  to 
the  plaintiff  in  ^e  Aiun  of  •— -— , 
being  forfeited  by  an  act  passed 
in  the  thirteenth  year  of  the  reign 
of  his  present  Mi^esty^  intituled, 
^1  Oct  to  explaWf  amend,  and  rt" 
*««  into   ant  Act  of  Parliament 


the  statutes  now  in  being  for  the 
amendment  and  preservation  of  the 
public  highvMtys  within  that  part  of 
Great  Britain.  ca//ei2  England,  and 
for  other  purposes :  and  the  plain- 
tiff, if  he  recovers  in  any  such  ac- 
tion, shall  have  double  costs." 

And  by  sect.  76,  it  is  provided, 
*'  that  there  shall  not  be  more  than 
one  recovery  for  the  same  offencei . 
and  that  ten  days'  notice  in  vnit- 
ing  be  given  to  tbe  party  offend- 
ing, previous  to  the  commence-' 
ment  of  such  actldn :  and  that  the 
same  be  brought'  and  commenced 
within  one  calendar  month  after 
the  ofience  for  which  such  action 
is  brought  shall  have  been  com- 
mitted." 

(6)  By  the  general  highway  act, 
13  Geo.  3,  c.  78,  s.  48,  it  is  enact- 
ed, ''  that  the  surveyor  of  the  high- 
ways for  every  parish,  township,, 
or  place,  shall  keep  one  or  more 
books,  in  which  he  shall  enter  a 
just,  true,  and  fair  aqcount  of  all 
such  money  as  shall  have  come  to 
his  hands."  The  stat.  then  goes 
p2 
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It  was  proved,  that  the  defendants  were  appointed  sur- 
veyors of  the  highways  of  the  hamlet  of  Mile  End,  Old 
Town,  for  the  year  ending  October,  1828;  and  it  was  also 
proved,  that,  ten  days  before  the  commencement  of  this  ac- 
tion, the  defendants  were  served  with  the  following  notice 
of  action : — 


.  Sirs, — I,  William  Heudebourck,  surveyor  of  the  high- 
ways in  and  for  the  hamlet  of  Mile  End,  Old  Town,  in 
the  county  of  Middlesex,  do  hereby,  according  to  the  sta- 
tute in  such  case  made  and  provided,  give  you  and  each 
of  you  notice  that  I  shall,  at  or  soon  after  the  expiration  of 
ten  days  from  the  time  of  your  being  served  with  this  no- 
tice, cause  a  precept,  called  a  bill  of  Middlesex,  to  be 
sued  out  of  his  Majesty's  Court  of  King's  Bench,  at  West- 
minster, against  you,  at  my  suit,  and  proceed  thereupon 
according  to  law.  For  that  you  being  surveyor  or  survey- 
ors of  the  above*named  highways,  in  and  for  the  year  end- 
ing on  the  3rd  day  of  October,  18S8,  were,  upon  the  exa- 
mining and  passing  of  your  account  before  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  in  petty 
Sessions,  on  the  3rd  day  of  October  instant,  found  and 
declared  to  be  indebted  in  the  sum  of  353/.  I9s.  id.,  for 
monies  had  and  received  by  you  as  such  surveyor  or  sur- 
veyors, to  the  use  of  the  said  hamlet,  in  consequence  of 
the  charges,  disbursements,  and  expenditure,  to  the  amount 


on  to  provide,  that  he  shall  pro- 
duce his  account  at  the  Vestry, 
and  that,  after  that,  he  shall  take 
his  account  to  a  justice  of  the 
peace,  who  may  either  allow  it, 
or  postpone  it  until  a  special  Ses- 
sions ;  ''  and  in  case  any  articles 
contiuned  in  ^uch  accounts  shall 
not  he  explained  and  proved  to 
the  sadsfaction  of  such  justices, 
they  may  disallow  the  same." 
The  Stat  then  proceeds  to  direct 
the  surveyor  to  deliver  over  all 


sums  of  money  which  shall  re- 
mun  in  Ids  hands,  to  the  succeed- 
ing' surveyor;  and  it  ir  enacted, 
that  "  in  case  he  shall  make  de- 
fault in  the  payment,  or  account- 
ing for  the  money  so  remuDingin 
his  hands,  within  the  time  and  ac- 
cording to  the  directions"  of  this 
act,  "  he  shall  forfdt  double  the 
value  of  the  money  which  shall  be 
adjudged  by  the  said  justices  to 
be  in  his  hands." 
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of  60^  3s.  Sd.^  alleged  and  stated  in  your  said  account  to 
have  been  paid  and  made  by  you^  being  disallowed  by  the 
said  justices ;  and  also  for  that  you  were  then  and  there 
adjudged  by  the  said  justices  to  have  in  your  hands,  of  the 
proper  monies  of  the  said  hamlet,  the  said  sum  of  353/. 
]9«.  4dL ;  and,  you  and  each  of  you  having  wholly  made  de- 
fault in  the  paying  and  accounting  for  the  said  last-men- 
tioned sum  of  money  so  found  to  be  in  your  hands  as 
aforesaid,  either  to  me,  being  such  surveyor  as  first  afore^ 
said,  or  to  any  other  person  or  persons  lawfully  authoriz- 
ed to  receive  the  same  for  or  on  account  of  the  said  ham- 
let, although,  on  the.  17th  day  of  October  instant,  I  duly 
demanded  and  required  you  to  pay  the  said  sum  of  353/. 
19«.  4</.  to  me;  and  thereby,  by  force  of  such  default,  for- 
feited and  became  liable  to  pay  double  the  value  of  the 
said  last-mentioned  sum  of  money,  which  was  so  foupd  by 
the  said  justices  to  be  in  your  hands  as  aforesaid;  and  the 
said  action  will  be  so  commenced  and  prosecuted  for  dou- 
ble the  value  of  the  said  money  so  received  by  you  as 
aforesaid.  And  I  further  give  you  notice,  that,  in  case  you 
do  not  pay  the  said  monies  before  the  expiration  of  the 
time  aforesaid,  you  will  also  be  indicted  for  your  misde- 
meanor according  to  law.  Dated  this  18th  day  of  Octo- 
ber, 1828.     Your's  &c. 

Wm.  Heudebourck» 
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'*  To  Robert  Langton,  and  Thomas  Langley,  and  each 
of  them,  late  surveyors  of  the  highways  for  the  hamlet  of 
Mile  End,  Old  Town." 

It  appeared  that  when  the  defendants  went  before  the 
justices  to  have  their  accounts  allowed,  the  justices  disal- 
lowed an  item  of  60/.  3s.  3d,,  which  had  been  paid  to  col- 
lectors as  poundage,  for  collecting  the  highway  rate;  and 
that  no  greater  amount  was  disallowed  by  the  justices. 


The  defendant's  counsel  objected,  that  this  notice  was 
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insufficient  j  as  a  notice  of  action  should,  in  a  case  of  this 
kindy  state  specifically  what  sum  the  plaintiff  clauned  to 
recover.  The  declaration  gave  no  information  to  the  par- 
ty, and  it  would  be  quite  impossible  for  him  to  defend  him- 
self, if  the  notice  of  action  was  not  precise  in  stating  what 
sum  it  was  that  the  plaintiff  charged  the  surveyors  with 
not  having  paid  over.  The  notice  of  action  was  for  a 
sum  of  353/.  I9s.  ifd.,  and  the  evidence,  at  most,  only  went 
to  an  item  of  60/.  8s.  Sd. 


Lord  Tenterden,  C.  J.  (having  conferred  with  Batf- 
fey,  Liiiledaley  and  Parke,  Js.) — I  have  consulted  the 
other  Judges,  and  they  agree  with  me  that  the  double  sum 
cannot  be  recovered,  as  this  notice  is  not  such  as  is  requir- 
ed by  the  act  of  Parliament.  As  to  the  count  for  money 
had  and  received,  I  need  only  say  that  the  Judges  think 
the  case  ought  to  go  on. 

Sir  J.  Scarlett. — There  is  a  decision  of  the  Court  of 
Exchequer,  in  the  case  of  UnderhiU  v.  ElUcombe  (c),  which 
goes  to  shew  that  the  surveyors  of  highways  cannot  re- 
cover in  an  action  of  debt.  Indeed,  if  the  present  plaintiff 
was  to  recover  on  this  nount,  he  would  not  be  liable  to 
account  to  the  parish,  because  he  recovered  in  his  own 
right. 

Iiord  Tenxerden,  C.  J. — I  do  not  think  that  case  is 
analogous  to  the  present.    I  think  the  case  must  proceed. 


CO  M'Clcl.  &  Y.,  450.  TTiat 
case  decided,  that  the  surveyors  of 
highways  could  not  maintain  an 
action  of  debt  against  the  rector 
of  the  parish  for  the  amount  of 
composition  money,  duly  assessed 
in  lieu  of  statute-duty;  and  the 
Court  there  said  that  that  was  a 
claim  given  by  statute,  and  that 
the  same  statute  which  created 


it  prescribed  a  particular  remedy 
for  its  enforcement. 

In  the  same  case  it  is  also  Isid 
down,  that,  '^  if  a  statute  prohibiU 
the  doing  of  a  thing  under  a  pe- 
nalty, without  saying  to  whom  it 
shall  be  paid,  and  does  not  pre- 
scribe any  mode  of  recovering,  so 
action  of  debt  may  be  maintuocd 
by  the  party  grieved.*' 
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On  the  part  of  the  pliuntiff,  a  witness  named  Cuthbert 
was  called.  He  stated  on  the  voir  dire  that  he  had  ngn- 
ed  a  resolution  of  the  vestry  of  Mile  End^  Old  Town,  to 
guarantee  the  plaintiff  his  legal  expenses  in  this  action; 
but  he  ^dded,  that  ^e  considered  himself  as  signing  this 
only  as  a  parishioner  in  vestry,  and  not  in  his  individual 
capacity.  This  resolution  was  read  firom  the  vestry  mi« 
nute-book,  and  it  was  in  the  following  form : — 
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**  At  a  vestry  meeting  held,"  &c.,  "  It  was  moved  by  Mr. 
Hall,  and  seconded  by  Mr.  Sadler  senr.,  that  this  meeting 
do  approve  highly  of  the  disallowance  by  the  magistrates 
of  the  various  charges  in  the  surveyors'  accounts  object- 
ed to  by  the  inhi^bitants  on  the  2nd  of  October  last,  and 
also  the  proceedings  taken  by  the  present  surveyor  Mr. 
William  Heudebourck,  for  the  recovery  of  the  money  due 
to  the  hamlet  from  Messrs.  Stayner  &  Langton,  and 
Messrs.  Langton  &  Langley ;  and  do  hereby  guarantee  to 
him  all  legal  expenses  that  are  or  may  be  hereafter  incur- 
red by  him  in  prosecuting  the  said  suit.**  Signed  by  Mr. 
Cuthbert  and  twenty-three  other  persons. 

Lord  Tenterden,  C.  J. — I  think  that  this  is  a  per- 
sonal liability.    This  witness  cannot  be  examined. 

The  witness  was  not  exionined. 

Several  witnesses  were  called,  from  whose  evidence  it 
appeared  that  all  monies  collected  for  highway-rates,  &c. 
were  paid  over  to  the  defendant  Langton;  but  that  none 
of  the  money  ever  came  to  the  hands  of  the  other  de- 
fendant 


Lord  Tenterden,  C.  J. — ^This  evidence  will  not  sup- 
port an  action  against  the  two  for  money  had  and  receiv- 
ed by  them  jointly. 

Brougham. — Both  are  surveyors,  and  though  one  be 
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the  most  active,  yet  the  money  is,  legally  speaking,  receiv- 
ed by  both. 

Lord  Tenterdsn,  C.  J. — To  maintain  an  action  for 
money  had  and  received  against  two,  you  must  give  dis* 
tinct  evidence  of  something  done  by  each  touching  the 
receipt  of  the  money.  If  you  mean  to  charge  them  as 
joint-surveyors,  you  must  proceed  under  the  act  of  Par- 
liament. 

Nonsuit. 


Brougham^  Denman,  and  Chitiyy  for  the  plaintiff. 

Sir  J,  Scarlett,  Campbell,  J.  L.  Adolphus,  and  Kelly , 
for  the  defendants. 

[Attoniies— D.  Bkhardson,  and  EvUt,  P.  Sf  i.] 


In  the  ensuing  Term,  Brougham  moved  for  a  new  trial, 
but  the  Court  refused  a  rule. 


Rex  v.  Browne. 

Indictment  for  perjury,  on  the  trial  at  Nin  Prhu  of 
a  cause  of  Carpenter  v.  Jones,  which  was  tried  before 
Lord  Tenterden^  C.  J.,  at  the  Sittings  at  Westminster. 

To  prove  the  trial  of  the  cause  of  Carpenter  v.  Jones, 
the  nisiprius  record  was  put  in,  but  there  was  no  posiea 
committed  on  a  indorsed  upon  it ;  and  the  only  evidence  of  that  cause 
Prtaw,  atthe  having  been  actually  tried  was  the  minute  of  the  verdict 
^ttiM«^*"The    '"^^"®^  o"  ^^®  nisiprius  record,  in  the  hand-writing  of 

prosecutor,  to 

prove  the  trial 

at  NUi  Prius,  put  in  the  nitiprius  record,  with  the  minute  of  the  verdict  indorsed  on  it  hf  the 

associate.     There  was  no  pogiea  drawn  up,  and  the  associate  stated  that  none  could  be  drawn  vpi 

as  a  rule  for  a  new  trial  was  pending: — Held,  to  be  sufficient  proof  of  the  trial  at  Nisi  Print. 


April  28M. 

An  indictment 
for  perjury, 
tried  before  the 
Lord  Chief 
Justice,  at  West* 
minster,  charg- 
ed the  perjury 
to  have  been 
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the  associate.     It  was,  however,  stated  by  the  associate,         1B29. 
that  the  posiea  could  not  be  indorsed  on  it,  as  a  motion 
for  a  new  trial  was  pending. 

Denman,  C.  S.,  for  the  defendant,  objected,  that  without 
the  ptfstea  there  was  no  sufficient  evidence  that  there  was 
a  trial. 

Sir  t/.  Scarlett,  CampbeU,  and  Plait,  contra,  argued, 
that,  under  the  circumstances  of  the  present  case,  the  mi- 
nute of  the  associate  indorsed  on  the  nisi  prius  record 
was  sufficient  evidence  of  a  trial. 

Lord  Tekterden,  C.  J.,  having  retired  and  consulted 
with  the  other  learned  Judges,  said,  that  in  their  opinion 
the  evidence  was  sufficient. 

The  case  proceeded,  and  the  defendant  was  acquitted 
upon  the  facts. 

Sir  J.  Scarlett,  Campbell,  and  Piatt,  for  the  prosecu- 
tion. 

Denman,  C.  S.,  and  Patteson,  for  the  defendant. 
rAttoniics— -JPiiAer,  and  J.  4*  H.  Lotoe.] 

In  the  case  of  Bex  v.  Smith,  8  and  found."    And  to  pro?e  this 

B.  &  C.341,  and  Carr.  Suppl.  189,  allegation,  an  examined  copy  of 

which  was  an  indictment  for  a  con-  the  indictment  (without  any  cap- 

spiracy  to  prevent  a  witness  from  tion)  was  produced;  and  the  de- 

attending  to  gif  e  evidence  in  a  puty  clerk  of  the  peace  produced 

case   of   felony,  the  indictment  the  minute-book  of  the  Quarter 

alleged,    ^  that,  at  the  General  Sessions,  to  prove  the  holding  of 

Quarter  Sessions  of  the  peace,  the  Sessions:  but  this  proof  was 

holden  at  Usk,   in  and  for  the  held  to  be  insufficient, 

county  of  Monmouth,  on  Mon-  In  the  case  of  Res  v.  Home 

day  the  10th  day  of  July,  1826,  Tooke,  for  high  treason,  25  St. 

before  certain  of  his  Majesty's  Tr.  446,  the  minutes  of  the  Court 

justices  of  the  peace  assigned,  &c.  were  received  to  prove  the  acquit- 

ii  certain  bill  of  indictment  against  tal  of  Mr.  Hardy.  But  in  the  case 

the  said  H.  S.  was  duly  preferred  of  Rex  v.  Smith,  above  cited,  Lord 
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Tmterdcn  saidj  that  the  case  of  same  commtBnoa. 

Rex  V.  Taoke  was  distinf(tusbable; ,  As  to  the  minute-books  of  in- 

because  there  the  matter  proved  ferior  Courts,  see  the  cases  of 

by  the  minutes  occurred  before  Rex  ▼.  Haim,    Comb.  337;  vA 

the  same  Court,  sitting  under  the  Fisher  ▼.  Lme,  2  W.  BL  834. 


COURT  OF  COMMON  PLEAS. 
Sittings  in  London,  after  Hilary  Term,  1829. 

BEFORE  LORD  CHIEF  JUSTICE  BEST* 

Feb.  uth.  Breedon  V.  Murphy. 

The  is^hjec-  ThE  firgt  count  WES  for  seizing,  distraining,  and  im- 
Geo.  3,  c.  uiz.  pounding  Certain  cattle,  goods,  and  chattels  of  the  plain- 
IJ^e"£y7nl^  tiff,  and  detaining  them  for  five  days.  The  second  covaxt 
tice  of  acdon,      ^^g  f^f  beating  a  horse  of  the  plaintiff.    The  third  count 

apphes  to  the  ,    "  *^ 

case  of  an  action  was  fof  seiziiig  a  horse,  cart,  and  harness;  and  aUeged 
a  rantractor  for  that  the  defendant  converted  and  disposed  of  them  to  his 
^duBU&rt'^  ®^"  ^^^'  "^^^  fourth  count  was  for  assaulting  and  im- 
pointed  by  the    prisoning  one  James  Fisher,  a  servant  of  the  plaintiff. 

Commisiionera  ,_ 

ofSewcraforthe  Plea— Not  guilty  (a). 

foranaiiegedT'       The  defendant  was  one  of  the  scavengers  appointed  by 

trespass,  in  seii-  ^jjp  Commissioners  of  Sewers  for  the  city  of  London. 

ing  a  cart  sup-  ^  ^ 

posed  to  contain  It  appeared  that,  on  the  1st  of  October,  18S8,  the  plain- 

sauiting  and*      tiff  was  employed  to  remove  some  rubbish  by  a  bricklayer, 

jmpiuoDtng  the  ^j^^  ^^  repairing  a  drain  within  the   district  for  which 

the  defendant  was  scavenger  (6),    The  defendant,  con* 

(o)  The  Stat.  57  Geo.  3,  c.  xxix.  the  special  matter  relied  on  ss  a 

under  which  the  defendant  con-  defence, 

tended  that  be  was  justified  in  (6)  He  was  appointed  under  the 

making  the  seizure  &c.  compkin-  59th  section  of  the  57  Geo.  3,  c. 

ed  of,   allows  the  giving  in  evi-  xxix.  above  mentioned, 
dence,  under  the  genera)  issue,  of 
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sideling  that  the  plaintiflTs  cart  contained  cinders  and  dust, 
insisted  on  taking  it  to  the  green-yard.  He  also  sent  the 
carman  to  the  Compter,  and  the  case  was  heard  at  the 
Mansion-house  on  the  following  day.  The  cart  was  de^- 
tained  at  the  green-yard  for  four  days,  and  the  plaintiff 
had  to  pay  fourteen  shillings  to  get  it  released.  The 
plaintiff^s  witnesses  swore  to  an  assault  upon  Fisher,  and 
also  that  the  defendant  beat  the  horse,  and  dragged  him 
from  side  to  side  of  the  road  (a). 


Andrews,  Serjt.,  for  the  defendant,  submitted,  that  the 
plaintiff  must  be  nonsuited,  as  he  had  not  gifen  twenty- 
one  days*  notice  of  action,  pursuant  to  the  57  Geo.  S,  c. 
xziz.  8. 136(6). 


(a)  By  the  60th  section  of  the 
ahoTe-mentioned  act,  it  is  enacted 
in  substance,  that,  if  any  person 
other  than  the  properly  appointed 
scavengers,  shall  go  about  collect- 
ing dust,  &C.9  any  justice  of  the 
peace  may,  upon  complaint,  issue 
his  warrant  to  bring  the  offender 
before  hiin;  and  also,  that  any 
person  seeing  the  offence  commit- 
ted may  seise  the  offender,  toge- 
ther with  the  cart,  hoi«e8,&c.,  and, 
Mthottt  any  warrant,  convey  the 
offender  beifbre  a  justice,  &c. 

(6)  That  section  is  as  follows: 
''  And  be  it  farther  enacted,  that 
no  action  or  suit  shall  be  com- 
menced against  anyperwn  or  per- 
tonijbr  any  thing  dene  in  execution 
orpunwmce  of  any  local  act  or  atts 
of  Parliament  relating,  either  es- 
chuiffefy,  or  jointly  with  any  other 
objecte  or  ptirpo§e$y  to  the  pave^ 
ment  of  any  parochial  or  other  dii- 
irict  withm  the  juritdiction  of  this 
Mt,  untU  afier  tweniy-one  dayt  no- 
tke  in  writing,  signed  by  the  per- 


son or  persons  intending  to  bring 
such  action  or  suit,  and  specify- 
ing his  or  their  real  residence,  and 
his  or  their  trade  or  profession, 
shall  be  thereof  given  to  the  derk 
6r  clerks  to  the  said  commisaon* 
ers  or  trustees,  or  other  persons 
having  the  control  of  the  paeementi 
in  any  parochial  or  other  Ottrict 
within  the  juriedictien  of  this  act, 
wherein  any  fact  may  be  eommiitedp 
or  for  tfthich  uieh  action  or  tuit  may 
he  brought,  nor  after  sufficient 
satisfaction  shall  be  made  or  ten- 
dered, nor  after  three  calendar 
months  next  after  the  fact  may 
be  committed,  for  which  such  ac- 
tion or  suit  riiall  be  so  brought; 
and  all  such  actions  or  siuts  shall 
be  laid  and  tried  in  the  county  of 
Middlesex,  or  city  of  London,  and 
not  in  any  other  county,  dty,  or 
place;  and  that  the  defendant  or 
def^dants  in  such  action  or  ac- 
tions, suit  and  suits,  and  every  of 
them,  may  plead  the  general  Mmc, 
and  give  any  local  act  or  aet$  of  Par" 
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Wilde^  Seijt.,  and  Tkesiger,  c&nira,  contended,  that 
the  section  referred  to  only  applied  to  matters  affecthig 
the  pavements,  and  also  that  it  could  not  apply  to  a  case 
like  the  present,  because  the  notice  was  required  to  be 
given  to  the  clerk  of  the  trustees  or  commissioners,  and 
not  to  any  other  person. 


Best,  C.  J.,  was  of  opinion  that  the  notice  was  required, 
looking  at  the  whole  of  the  section,  which  not  only  men- 
tioned any  thing  done  in  pursuance  of  local  acts,  but 
also  any  thing  done  in  pursuance  and  by  the  authority  of 
that  act.  His  Lordship  thought  that  the  section  was  ob- 
scurely worded;  but  taking  it  altogether  it  appeared  to 
him  to  be  applicable  to  the  case. 

Wilde,  Serjt — The  injury  to  the  horse  can  hardly  be 
considered  as  coming  within  the  act. 

Best,  C.  J. — I  think  it  is  within  the  act,  because  the 


liament  rtlating  to  any  tuck  paro- 
chial or  other  dittriet,  or  this  act, 
and  the  tpeckU  matter,  in  evidence, 
at  any  trial  or  trials  which  thall  be 
had  thereupon,  and  thai  the  maiter 
or  thing  for  or  on  which  such  action 
or  suit  %haU  be  brought,  was  done  in 
pursuance  and  by  the  authority  of 
any  such  local  act  or  acts,  or  of  this 
act.  And  if  the  said  matter  or  thing 
shall  appear  to  have  been  so  done,  or 
if  it  shall  appear  that  such  action  or 
suit  was  brought  before  twenty-one 
dayt  notice  was  given  as  before 
directed,  or  that  sufficient  satis- 
faction was  made  or  tendered  or 
paid  into  Court  as  aforesaid,  or 
if  any  such  action  or  suit  shall  not 
be  commenced  mthin  the  time 
before  for  that  purpose  limited, 
or  shall  be  laid  in  any  other  coun- 


ty, city,  or  place  than  as  af ore* 
said,  then  the  jury  shall  find  for 
the  defendant  or  defendants  there- 
in; and  if  a  verfict  shall  be  found 
for  such  defendant  or  dcfendanU, 
or  if  the  plaintiff  or  plaintifi  in 
such  action  or  suit  shall  become 
nonsuited,  or  suffer  a  <fiscontinii- 
ance  of  such  action  or  smt,  or  if 
upon  a  demurrer  or  demunen  in 
such  acdon  or  suit,  or  upon  a  ver- 
dict, or  otherwise,  judgment  shall 
be  given  for  the  defendant  or  de- 
fendants therdn,  then,  and  in  d- 
ther  of  the  cases  aforesmd,  such 
defendant  or  defendants  shall  have 
treble  costs,  and  shall  have  such 
remedies  for  recovering  the  same 
as  any  defendant  may  have  for  the 
recovery  of  costs  in  other  case« 
by  law." 


Murphy. 
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party  might  tender  amends  for  any  excess.     I  think  that         1829. 
the  act  embraces  the  whole^  and  that  the  plaintiff  must     Breedon 
therefore  he  called. 

Nonsuit  (a). 

Wilde,  Seijt.,  and  Thesiger,  for  the  plaintiff. 

Andrews,  Serjt.,  Comyn,  and  Payne^  for  the  defendant. 

[Attomies — WiUoughby^  vaidLoxUy,  Fry,  S^  Thorn.'] 


(a)  The  case  was  not  moved. 
The  foUowiDg  case  has  occurred 
lately  on  the  same  act  of  Parlia- 
ment. Kingston  Spring  Assizes, 
1829.  Burnt  V.  Corner  .^Trespass 
against  the  clerk  of  the  commis- 
sioners of  pavements  for  the  liber- 
ty of  the  Clink  within  the  borough 
of  Southwark.  The  defence  was 
under  a  local  act,  relating  to  the 
paving,  lighting,  &c.  of  the  clink 
only;  which  act  requires  that  all 
actions  for  any  thing  done  under 
it  should  be  brought  within  six 
montha.  The  present  action  was  in 
point  of  fact  commenced  rather 
more  than  three  months  after  the 
trespass  complained  of.  AndGtir. 
iMy,  for  the  defendant,  objected 
that  it  was  not  in  time,  under  the 
ld6th  section  of  the  57  Geo.  3,  c. 
xxix.  ^TM^rftcf, Serjt.,  for  the  plain- 
tiff,  replied,  that  the  57  Geo  3,  did 


not  apply,  as  the  act  complained 
of  was  done  under  the  local  act, 
and  could  not  have  been  justified 
under  that  act;  and  he  referred 
to  the  13Sth  section  of  the  57th 
Geo.  3,  which  saves  all  clauses  in 
local  acts  not  specifically  repeal- 
ed. Jiexander,  C.  B.,  was  clearly 
of  opinion,  that  the  words  in  the 
136th  section  of  the  57  Geo.  3 
were  sufficient  to  comprehend 
the  case,  and  therefore  direct- 
ed the  plaintiff  to  be  called. 

Andrewi,  Seijt.,  and  Hutchinsotty 
for  the  plaintiff. 

Gumey^  and  Flatt,  for  the  de- 
fendant. 

In  the  ensuing  Easter  Term, 
Andrewty  Seijt.,  moved  the  Court 
of  Common  Pleas  to  set  aside  the 
nonsuit;  but  they  were  clearly  of 
opinion  against  him,  and  therefore 
refused  a  rule. 
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Adjourned  Sittings  at  Westminster,  after  ffilartf 
Term,  1829. 

BEFORB  LORD   CHIEF   JUSTICE   BEST. 


Feb:  iSth.  Fish  r.  Travers. 

In  trespass,  TRESPASS  for  shooting  a  dog.    The  general  issue  was 

special  pleas  of  Bot  pleaded,  but  there  were  special  pleas  justifying  on  the 

KiM^of 'thf  ground  of  the  dog'i  being  accustomed  to  bite  mankind. 

general  issue,  The  declaration  alleged  that  the  plaintifF  was  put  to  cer- 

the  defendant  is        .  .^  ^,  *,,.-,•, 

entitled  to  be-     tam  Specific  expenses  by  reason  of  the  shooting  of  his  dog. 

gin,  although 
the  declaration 

da^'  "^"^         j^jponiBriV,  Serjt.»  submitted,  that  the  defendant  was  en- 
titled to  begin,  as  the  issues  were  upon  hiin. 

Wilde,  Serjt.i  for  the  plaintiff,  contended,  that  he  was 
not,  because  there  was  an  I^Uegation  in  the  declaration,  that 
the  plaintiff  was  put  to  certain  expenses,  which  allegation, 
he  submitted,  entitled  the  plaintiff  to  begin. 

Spankie^  Seijt.,  replied,  that  thut  Would  snake  no  differ* 
ence,  and  referred  to  Cooper  v.  Wailey  (a)  and  Cottoi^  v. 
James  (6). 

Wilde,  Serjt. — The  allegation  of  special  damage  dis- 
tinguishes  those  cases  from  the  present.  In  those  cases 
there  was  no  special  damage,  the  damage  was  merely  con- 
sequential, and  the  plaintiffcould  have  no  evidence  to  give 
upon  the  subject. 

Best,  C.  J. — I  cannot  see  any  distinction  between  the 

(a)  Ante,  p.  474.  (6)  Ante,  p.  605. 
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two  kinds  of  damage;  and  tkerefore  I  ^hink  that  the  de- 
fendant ought  to  begin. 

Nonsuit.' 

Wilde,  Seijt.,  and  TheHger,  for  the  plaintiff. 

Spankie,  and  Russell,  Serjts.,  for  the  defendant. 
(Attoraiei^C/t/^  4p  F.,  and  Amory  fy  Co.'\ 


Sullivan  ».  Jones  and  Another.  p^j  ^ut. 

Assumpsit.  The  first  count  in  the  dedmnitioa  was  The  putting  up 
on  an  agreement,  by  which  the  defendants  undertook  to  J^^^oncu! 
boUd  for  the  phuntiff  four  houses,  in  Bedford-place,  Ken-  '"»  ^o"«»  ^i « 

■^  ■^  penon  who  built 

smgtoD,  for  a  sum  of  ^(XXm.,  to  be  paid  by  iBstalments—  them  and 

40(M.  when  the  foundattont  were  laid  and  part  of  the  walls  ^^teiuwrof 

built— 400/.  whra  the  wait  were  built  to  the  basement  of  *«"««»•  cer- 
tain time,  18 

the  upper  story — 400/.  when  the  houses  were  roofed  and  sufficient  to  en- 
slated — and  the  remaining  800/.  when  they  were  complete^  for  whmn  they 
ly  finished,  which  they  were  to  be  by  the  24th  of  Jmie,  ^^^^^^  ^n 
1828.    The  defendants  also  urreed  to  take  the  houses  of  •  "^^^  ^^^  ^"« 

and  occupation. 

the  plaintiff  for  the  term  of  three  years  certain  from  the 
said  S4th  of  June,  at  the  dear  net  yearly  rent  of  42/.  for  each 
house,  to  be  paid  quarterly*  There  was  a  stipulation  that 
it  should  not  invalidate  thct  agreement  in  case  the  plaintiff 
should  pay  any  of  the  instalments  before  or  after  the  time 
specified  and  agreed  on^  The  count  arerred  a  tender 
and  ofibr  by  the  phuntiff  to  the  defendants  io  let  them 
the  bouses  on  the  tenns  specified,  and  their  refusal  to  take 
them.  The  second  and  ikird  counts  were  for  use  and  oc- 
cupation, and  the  rest,  the  usual  money  counts.  Plea — 
non*a$sttsttpsU» 

It  appeared  that  the  houses  were  not  finished  till  the 
latter  end  of  September,  1828,  bemg  about  three  months 
after  the  time  in  the  agreement;  and  that,  on  the  30th  of 
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that  month  a  receipt  was  signed  by  the  defendants  in  the 
following  form : — 

"  Received,  September  30th,  1828,  of  Mr.  Daniel  Sul- 
livan 200/.,  being  the  balance,  in  iull  of  all  claims,  dues, 
and  demands,  for  building  four  houses  in  Bedford*place, 
in  the  parish  of  Kensington,  and  for  all  party-walls  and 
other  appurtenances  whatsoever. 

Wm.  Jones,  senr. 

Wm.  Jones,  junr." 

The  plaintiff,  instead  of  paying  the  whole  200/1,  deduct- 
ed 42/.,  being  the  amount  of  the  first  quarterns  rent  from 
Midsummer  to  Michaelmas,  1828.  The  defendants  took 
the  balance,  but  objected  to  the  deduction;  and  one  of 
them  said,  I  will  have  nothing  more  to  do  with  it,  and  left 
the  keys  on  a  chair  in  the  plaintiff's  house;  but  the  plain- 
tiff  refused  to  accept  them.  It  appeared,  that,  after  the 
commencement  of  the  quarter  from  Michadmas  to  Christ- 
mas, a  board  was  put  up  at  the  houses,  containing  the 
words  **  To  let,  inquire  widiin,  or  at  Mr.  Jones's,  48,  High 
Street,  Kensington." 

Bompas,  Serjt.,  for  the  defendants,  contended,  that,  as 
there  was  no  evidence  of  any  ofier  to  let,  the  plaintiff 
could  not  recover  upon  the  special  count.  He  also  con- 
tended, that  the  putting  up  of  the  board  was  not  sufficient 
evidence  of  use  and  occupation  of  the  houses,  so  as  to 
make  the  defendants  liable  on  the  oAer  counts;  and  that, 
eveh  if  it  were,  the  plaintiff  had  received  all  he  was  entided 
to,  as,  in  consequence  of  the  contract  money  not  having 
been  paid  at  Midsummer,  the  rent  ought  only  to  com* 
meiice  from  the  subsequent  quarter  day. 

Best,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover  on  the  counts  for  use  and  occupation,  as  the 
putting  up  of  the  board  was  the  assertion  of  a  right  of  pos- 
session,    r  think  that  the  plaintiff's  not  having  paid  the 
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money  at  Midsummer  can  make  no  difference  in  the  case^ 
because  he  was  to  pay  when  the  houses  were  finished, 
and,  as  they  were  not  finished  till  September,  he  was  not 
obliged  to  pay  before  then.  But  the  defendants  were 
liable  for  rent  from  Midsummer,  because  they  had  agreed, 
at  all  events,  to  become  tenants  from  that  time. 

Verdict  for  the  plaintiff,  for  4&L,  on  the  counts 
for  use  and  occupation,  and  for  the  defend- 
ants on  the  other  counts. 

Wilde,  Serjt.,  and  Payne,  for  the  plaintiff. 
Bompae,  Serjt.,  for  the  defendants. 

[Attomies^iS.  B4)birwm,  and  Bromlty  4r  Co*^ 


TowNE  r.  Lady  Gresley.  Feb.  2Ul 

imSSUMPSIT  for  work  and  labour  as  an  apothecary,  and  An  apothecary 
for  medicines  furnished.    The  plaintiff  lived  near  Water-  SwJg^forhis 
loo  Bridge,  and  the  defendant,  in  Conduit  Street.    The  foj^'^^^iu' 
plaintiff  had  charged  both  for  medicines  and  attendance,     cines  he  sends, 

but  he  cannot  be 
allowed  to 

Wilde,  Serjt.,  submitted  that  the  charge  for  attend-  <*"«« «>' >>oti'- 
ances  must  be  taken  off,  as  an  apothecary  had  no  right  to 
make  any  such  charge. 

Best,  C.  J. — I  am  inclined  to  think  that  there  is  some- 
thing in  some  of  the  acts  of  Parliament  upon  the  subject 
of  attendances;  but  if  there  is  not  any  express  provision, 
yet  the  practice  is  so  inveterate  that  I  cannot  allow  the 
plaintiff  to  charge  in  both  ways.  An  apothecary  may 
charge  for  attendances  if  he  pleases,  and  then  the  Jury 
will  say  what  is  reasonable  for  those  attendances,  or  he 
may  charge  for  the  medicine  he  sends,  but  he  cannot  be 
permitted  to  make  a  charge  for  both.     I  shall  recommend 

VOL.  III.  Q  Q 
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1829.        the  Jury«  in  the  present  case,  to  strike  off  the  charges  for 
Towira       attendance  and  make  an  allowance  for  the  medicmes  only. 


Urbslbt. 


Yerdiet  for  the  plaintiff.— Damages,  20/. 


Jones^  Serjt.^  and  Hutekmgon,  for  the  plaintiff. 
Wilde,  Seijt.»  for  the  defendant. 

[Attonues— IF.  H.  King,  and  Skenf.'] 


This  is  the  fint  case  which  has 
decided  that  an  apothecary  may 
charge  for  his  attendances,  provid- 
ed he  makes  no  charge  for  the  me- 
dicine he  furnishes.  There  has 
long  eidsted  in  the  professions 
vague  and  undefined  notion  that 
an  apothecary  cannot  charge  for 
attendances.  This  may  have  arisen 
from  the  fact  that  an  apothe- 
cary ori^ally  was  only  a  coin- 
poimder  of  medicines  prescribed 
by  a  phymdan.  There  does  not 
appear  to  be  any  express  provision 
in  any  of  the  acts  of  Parliament 
upon  the  subject  of  atteodancesy 
and  there  is  no  doubt  that  the  rule 
lud  down  by  the  learned  Chief 
Justice^  is,  in  the  present  state  o^ 
the  medical  profession,  the  most 


reasonable  and  the  best  that  could 
be  adopted,  both  for  the  prac- 
titioner and  the  patient.  There 
are  many  cases  which  require  both 
skiU  and  attendance,  but  wludi 
do  not  require  the  administering 
of  much  medidne;  and  it  is  well 
known,  in  point  of  fact,  that,  when 
attendances  are  not  chaiged  for, 
much  more  medidne  is  often  seat 
than  the  case  actually  requires, 
and  also  that  the  charge  for  me- 
didnes  generally  bears  no  profMsr- 
tion  to  the  cost  price  of  the  dr^s. 
By  giving  the  iq;K)thecary  the  op- 
tion of  charging  for  medicines  or 
attendances,  according  to  the  na- 
ture of  the  case,  oneof  those incoa- 
veniences  will  be  removed,  and  the 
other  condderably  dinumshed. 


HILARY  TERM.  9  &  10  GEO.  IV. 


Adjourned  Sittings  in  L^mdan,  after  Hilary  Term, 

1829. 


Wright  v.  Gihon.  .  March  6/A. 

f^OVENANT,  on  articles  of  apprenticeship,  by  the  The  staying  out 
master  against  the  unde  of  the  apprentice,  who  had  be-  ^J^^  sund^y^^ 
come  bound  for  the  due  performance  of  the  articles  by  his  «j«njng  beyond 

^  ''  the  time  allowed 

nepbew.  The  declaration  alleged,  that  the  apprentice  him,  is  not  such 
did  not  nor  would  faithfully  and  diligently  serve  the  plain-  Mndng  Vhim- 
tIflF  as  his  apprentice  during  the  term,  according  to  the  'bielSirmaster 
tenor  and  effect,  true  intent,  and  meaning,  of  the  articles  of  to  maintain  an 

,-__,_-  -„  ,  -  -       action  of  cove- 

agreement  m  that  behalf,  but  wholly  neglected  so  to  do,  oant  against  a 

and,  on  the  contrary  thereof,  during  the  said  term,  to  wit,  S^"bwnd*fo'r 
on  &c.  did  unhmfuUy  absent  himself  from  the  service  of  ^^^^^^^' 

Ms  masterg  &c.     The  defendant  pleaded,  that  the  ap-  denture. 

prenliee  did  faithfully  and  diligently  serve,  and  did  not  un-  absenfhimsdr 

lawfuUy  absent  himself,  %c.  JThu^rir 

From  the  evidence,  it  appeared  that  the  apprentice,  hav-  take  him  back, 

a  and  an  action 

mg  received  permission  to  be  absent,  stayed  away  on  one  be  afterwards 
occasion  three  or  four  days,  and,  on  another,  a  week  be-  JSeSuLgl^Ac*^^ 
yond  the  time  allowed;  but  after  this,  on  the  application  taWng  back,  to 

•^       ,        ,  '  *  rtr  constitute  a  dc- 

of  his  friends,  the  plaintiff  received  him  back,  but  stipulat-  fence,  must  be 
ed  that  he  should  be  always  in  on  a  Sunday  evening  by  3l     ^  ^^ 
eight  o'clock;     Notwithstanding    this,    on  one  Sunday 
evening,  having  been  to  see  a  friend,  he  did  not  return  till 
twenty  minutes  past  ten. 

JoneSf  Serjt.,  for  the  defendant. — ^Within  the  meaning 
of  a  covenant  of  this  description,  and  particularly  as  against 
a  surety^  it  is  not  every  little  occasional  absence  (though 
they  may  be  the  subject  of  reprehension)  that  will  consti- 
tute an  unlawful  absenting. 

Best,  C.  J.— Perhaps  the  being  away  on  a  Sunday  may 

QQ 
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not  be  an  unlawful  absenting;  but  it  appears  that  the  ap- 
prentice was  absent  for  three  or  four  days  on  one  occasion^ 
and  for  a  week  on  another.  I  think  you  cannot  get  oyer 
that. 

Jones^  Serjt. — ^But  with  respect  to  those  instances,  the 
master's  conduct  afterwards  is  a  condonation  of  the  offence. 

Taddtff  Serjt. — There  is  no  plea  to  that  effect. 

Best,  C.  J.,  was  of  opinion  that  the  condonation  most 
be  pleaded  specially,  and,  in  his  summing  up,  told  the 
Jury,  that  an  absence  for  half  an  hour  beyond  the  proper 
time  on  a  Sunday  evening  would  not,  in  his  opinion,  be 
an  unlawful  absenting  within  the  meaning  of  the  oovenant, 
as  against  the  defendant,  who  was  a  surety,  because  the 
words  had  reference  to  an  absenting  from  business. 

Verdict  for  the  plaintiff. 

Toddy,  Serjt.,  and  Busby,  for  the  plaintiff. 
Janes,  Serjt.,  and  Chitty,  for  the  defendant. 
[Attorniefl— TTo^ioii  4r  B^  and  Fatten  Sp  &m.] 
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BEFORE   MR.   JUSTICE  PARK  &  MR.    JUSTICE   J.   PARKE. 


BERKSHIRE  ASSIZES. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


Rex  v.  Wheeler,  Turner,  and  Davis.  Mar.  6th. 

Sacrilege.  The  prboners  were  charged  with  break-  Sacniege.^u  a 
iog  into  the  parish  church  of  Purley,  and  stealing  two  sur-  buSrhighw'  ^ 
plices  and  a  scarf.     It  appeared  that  the  surplices  and  than  the  church, 

and  have  a  se- 

scarf  were  stolen  from  a  box  kept  in  the  church  tower,  parate  roof,  but 
This  tower  was  built  higher  than  the  church,  and  had  a  door,  and  be'on- 
separate  roof,  but  it  had  no  outer  door,  the  only  way  of  ^^^"'^ 
ffoinff  into  it  being  through  the  body  of  the  church,  from  of  the  church, 

1-.  t    xu      ^  f  ^JU         J  .   nromwhichitl. 

which  the  tower  was  not'  separated  by  a  door  or  parti-  not  separated 
tionofanykind.  ST^w^^t' 

part  of  the 

The  prisoner's  counsel  objected,  that  the  stealing  of  the  meaning  of 
articles  deposited  in  the  church  tower  was  not  sacrilege  Ge<^*4^a  29  *•. 
within  the  meaning  of  the  10th  section  of  the  statute  7  &  i<>- 
8  Geo.  4,  c.  29,  under  which,  to  constitute  the  crime  of 
sacrilege,  it  was  necessary  that  the  party  should  not  only 
break  into  or  out  of  a  church  or  chapel,  but  should  steal 
therein  some  chattel. 

Mr.  Justice  J.  Parke. — I  am  of  opinion  that  a  church 
tower,  circumstanced  as  this  tower  is,  must  be  taken  to  be 
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part  of  the  church;  and  I  shall  hold,  that  the  stealing  of 
these  articles  in  this  tower  is  a  stealing  in  the  church, 
within  the  meaning  of  this  act. 

Verdict— Guilty  (a)- 


Shepherd^  and  Skme^  for  the  proseoution. 

Justice^  Carringtan,  and  Tyrwhitt^  for  the  respective 
prisoners. 

[Attornies — Bkmdy  4*  Andreioif  for   the  prosecutioD;    Moggnd^, 
Franhan,  Compigni,  if  D.,  for  the  prisoners.] 


(a)  By  the  stat.  7  &  8  Geo.  4,  c. 
29, 8. 10,  it  is  enacted,  <<  That  if  any 
person  shall  break. and  enter  any 
church  or  chapel,  and  steal  there- 
in any  chattel,  or,  having  stolen 
any  chattel  in  any  church  or  chapel, 
shall  break  out  of  the  same,  every 
such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  fel- 
on." 

In  the  case  of  Uex  v.  Rourke, 


Russ.  &  R.  C.  C.  R.  386,  it  was 
held,  that  to  constitute  the  crime 
of  sacrilege  it  was  not  essential 
that  the  articles  stolen  should  be 
goods  used  for  divine  service. 
That  case  was  decided  on  the  stat. 
1  Edw.  6,  c.  12,  B.  10,  (now  re- 
pealed), but  it  seems  to  be  equally 
applicable  to  the  proviaons.of  the 
stat.  7  &  8  Geo.  4,  c.  29,  s.  10. 


(Civil  Side.) 


BEFORE  MR.  JUSTICE  PARK. 


March  3r<f . 

A  party  cannot 
maintain  trover 
against  a  con- 
stable for  a 
wrongful  taking 
of  goods  under  a 

Justice's  war- 
rant, without 
joining  the  jus- 
tice as  a  defend- 

'  ant,  if  perusal 
and  copy  of  the 


Lyons  r.  Golding. 

Trover  for  pocket-handkerchiefs.     Plea— General 
It  appeared  that  the  plaintiff*  was  a  fruit  salesman, 


issue. 


and  that  the  defendant,  who  was  a  constable,  had  entered 
the  plaintiff^'s  house,  situate  at  Reading,  under  a  warrant 
to  search  for  stolen  goods,  and  had  taken  away  the  ar- 
ticles in  question;  and  that,  after  this,  the  plaintiff  was 

warrant  ha^e  been  given  under  the  stat  24  Geo.  2,  c.  44,  s.  6. 


OXFORD  CIRCUIT,  10  GEO.  IV. 

examined  before  the  mayor  of  Reading  as  to  the  way  in 
which  he  became  possessed  of  these  articles. 

For  the  defence,  a  search  warrant,  under  the  hand  and 
seal  of  the  mayor  of  Reading,  directing  the  defendant  t6 
search  the  plaintiff's  house  for  stolen  goods  was  put  in; 
and  it  was  shewn,  that,  under  this  warrant,  the  defendant 
had  taken  the  articles  in  question.  There  had  been  a  de- 
mand of  perusal  and  copy  of  the  warrant,  which  had  been 
granted  by  the  deftfdant. 

Talfourd,  for  the  defendant,  contended,  that,  as  the  de- 
fendant acted  under  the  warrant  of  a  justice  of  the  peace, 
and  had  given  perusal  and  copy  of  the  warrant  under  the 
statute  24  Geo.  2,  c.  44,  s.  6, — ^there  must  be  a  verdict 
for  the  defendant,  as  the  justice  had  not  been  joined  in  the 
action. 

Taunton  and  Curwood,  contra,  argued,  that  that  statute 
only  applied  to  cases  where  a  plaintiff  sought  to  recover 
uncertain  damages  for  a  supposed  injury,  and  not  to  cases 
where  the  party  went  merely  to  recover  back  the  exact 
amount  or  value  of  money  or  property  which  had  come  to 
the  constable's  hands;  and  they  contended,  that,  as  it  had 
been  held  that  a  party  might  recover  in  replevin  or  in  an 
action  for  money  had  and  received,  without  any  Remand 
of  perusal  and  copy  of  the  warrant;  so  he  might  likewise 
recover  in  trover,  as  in  that  form  of  action  he  would  only 
obtain  a  verdict  for  the  value  of  his  goods. 

Mr.  Justice  Park.— Trover  is  an  action  in  tort,  for  the 
recovery  of  damages ;  and  I  think  that,  to  entitle  a  plain- 
tiff to  maintain  ^ch  an  action  against  a  constable  acting 
under  a  justice's  warrant,  he  must  demand  perusal  and 
copy  of  the  warrant,  under  the  iBtat.  S4  Geo.  2,  c.44;  and 
if  perusal  and  copy  be  given,  he  cannot  recover,  unless  he 
join  the  justice  as  a  defendant. 

Verdict  for  the  defendant. 


588 


1829. 


CASES  ON  THE 
Taunion,  and  Curwood,  for  the  plaintiff. 
Talfourd,  for  the  defendant. 

[AttonueB~£.  Iroocf,  and  BUmdy  if  X] 


In  the  ensuing  Term,  Taunton^  moved  to  set  aside  the 
verdict;  but  the  Court  refused  a  rule. 


By  the  stat.  24  Geo.  2,  c.  44, 
B.  6,  it  is  enacted,  '^  that  no  action 
shall  be  brought  agunst  any  con- 
stable,  headborougfa,  or  other  offi- 
cer, or  against  any  person  or  per^ 
sons  acting  by  bis  order  and  in 
his  aid,  for  any  thing  done  in  obe- 
dience to  any  warrant  under  the 
hand  or  seal  of  any  Justice  of  the 
peace,  until  demand  hath  been 
made  or  left  at  the  usual  place  of 
his  abode*  by  the  party  or  par- 
ties intending  to  bring  such  ac- 
tion, or  by  his,  her,  or  their  at- 
torney or  agent,  in  writing,  sign- 
ed by  the  party  demanding  the 
same,  of  the  perusal  and  copy  of 
such  warrant,  and  the  same  hath 
been  refused  or  neglected  for  the 
space  of  six  days  after  such  de- 
mand ;  and  in  case  after  such  de- 
mand and  compliance  theremtlv 
by  shewing  the  said  warrant  to, 
and  permitting  a  copy  to  be  taken 
thereof  by  the  party  demanding 
the  same,  any  action  shall  be 
brought  against  such  constable, 
headborough,  or  other  officer,  or 
against  such  person  or  persons 
acting  in  his  aid  for  any  such 
cause  as  aforesaid,  without  mak- 
ing the  Justice  or  Justices  who 
signed  or  sealed  the  said  warrant 
defendant  or  defendaiils,  that  on 
producing  and  proving  such  war- 


rant at  the  trial  of  sach  action, 
the  Jury  shall  give  didr  Terfict 
for  the  defendant  or  defendants, 
notwithstanding  any  defect  of  ja- 
ris<fiction  in  such  Justice  or  Jus- 
tices ;  and  if  such  action  bebrougfat 
jointly  against  such  Justice  w  Jus- 
tices, and  also  against  such  con- 
stable, headborough  or  other  offi- 
cer, or  person  or  persons  acting 
in  his  or  their  ud,  as  afwesud, 
then,  on  proof  of  such  warrant,  the 
Jury  shall  find  for  such  constable, 
headborough,  or  other  officer,  and 
for  such  person  and  persons  so 
acting  as  aforesadd,  notwithstand- 
ing such  defect  of  jurisdiction  as 
aforesaid;  and  if  the  verdict  shall 
be  given  against  the  Justice  or 
Justices,  that  in  such  case  the 
plainti£f  or  pluntifis  shall  recover 
his,  her,  or  their  costs  against  him 
or  them,  to  be  taxed  in  such  man- 
ner by  the  proper  officer,  as  to  in- 
clude such  costs  as  such  plaint 
or  plaintiffii  are  liable  to  pay  to 
such  defendant  or  defendants  for ' 
whom  such  verdict  shall  be  found 
as  aforesud." 

In  B.  N.  P.  24,  Mr.  Justice 
BuUer  says,  'fThis  act  only  ex- 
tends to  actions  of  tort,  and  there- 
fore, where  an  action  for  money 
had  and  received  was  brought 
against  an  officer  who  had  levied 
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money,  on  a  conviction  by  a  jus- 
tice of  tbe  peace,  the  connction 
having  been  qnashed,  it  was  hold- 
eo,  that  a  demand  of  a  copy  of 
the  warrant  was  not  necessary;" 


and  in  the  case  of  Fletcher  ?.  WiL 
kins,  6  £a.  283,  it  was  determine' 
ed,  that  replevin  was  not  an  action 
within  tiie  meaning  of  tiie  stat. 
24  Geo.  2,  c.  44. 


OXFORD  ASSIZES. 

BEFORE  MR.  JUSTICE  PARR. 


Rex  9.  James  Barker.  March  6M. 

J.  HE  prisoner  was  indicted  for  having,  on  the  2nd  day  of  On  the  trial  of 
December^  18JiJ8,  committed  a  rape  upon  Mary  Anne  foVara]^*it' 
Saunders.  was  held  iat 

the  pnioner't 
eotinael  might 

Curwood,  for  the  prisoner,  wished  to  ask  the  prosecu-  cutnx  Uie*^ 
trix  whether,  since  the  time  of  the  alleged  rape,  she  had  ^Ji"tkhrvieir 
not  walked  the  High  Street  at  Oxford.  ^  comiadict 

®  her— "Were 

yoa  not  on^ 

Mr.  Justice  Park. — I  have  some  doubt  whether  this  j^  Sieged  * 
would  be  evidence.     In  actions  for  criminal  conversation,  f*°**^J'"J?."^ 

ing  in  the  High 

the  conduct  of  the  wife  before  the  alleged  adultery  is  no  street,atOifi>rd, 

doubt  highly  material,  and  is  clearly  admissible,  but  not  men?"  <* Were 

her  conduct  afterwards,  because  that  may  have  been  cans-  f^J^^'S^e 

ed  bv  the  conduct  of  the  party  himself.  ^  the  alleged 

•^  MT       ^  oftnce]  walk- 

ing in  High 

.    Curtoood.—I  submit  that  there  is  a  distinction  between  womM^^uted 

the  two  cases.     An  action  for  criminal  conversation  is  to  be  a  common 

brought  for  the  purpose  of  ascertaining  the  injury  that  Held  alio,  that 

the  husband  has  received,  but,  in  the  present  case,  the  on-  bTadduced  by 

ly  use  of  the  question  is  to  try  the  credit  of  the  woman.  ^ewlST^n^JI- 

ral  light  chanc- 

Mr.  Justice  Park. — I  have  great  doubt  whether,  since  cutrii,  and'that 

general  evidence 
might  be  given 

of  her  being  a  street  walker;  but  stmble,  that  evidence  of  ipedfic  acts  of  criminality  by  her  would 

not  be  admissible.  •  * 
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the  case  of  Rex  v.  Hodgstm  {a),  I  can  admit  yon  to  pfove 
particular  acts  of  criminality  in  the  prosecutrix,  though 
you  may  certainly  give  evidence  of  general  lightness  of 
character,  and  general  evidence  of  her  being  a  street 
walker. 


Curtvoodf  for  the  prisoner,  wished  to  put  the  following 
questions  with  a  view  to  contradict  the  prosecutrix. 
**  Were  you  not,  on  Friday  last,  walking  the  High  Street 
of  Oxford,  to  look  out  for  men  t  *'  and,  **  Were  you  not,  on 
Friday  last,  walking,  in  the  High  Street  with  a  woman  re- 
puted to  be  a  common  prostitute?  " 

Mr.  Justice  Park. — I  will  write  down  these  questions, 
and  ask  my  learned  brother  whether  he  thinks  they  can 
be  put. 


(a)  In  the  case  of  Rex  ?.  Hodg- 
son, Ru8B.  &  R.  C.  C.  R.  211, 
which  was  an  indictment  for  a 
TBpe,  the  prisoner's  counsel  put 
Uiese  questions  to  the  prosecutrix, 
— ^Whether  she  had  not  before  had 
connexion  with  other  persons? 
and  whether  she  had  not  had  con- 
nexion with  a  particular  person 
named?  Wood,  B.,  beM  that  she 
was  not  bound  to  answer  these 
questions.  The  prisoner's  counsel 
then  offered  to  call  a  witness,  to 
prove  that  the  prosecutrix  had 
been  caught  in  bed  with  a  young 
man,  about  a  year  before  this 
charge,  and  offered  to  call  the 
young  man  to  prove  that  he  hadhad 
connexion  with  her.  But  the 
learned  Baron  held  that  all  this 
was  not  admusiblci  as  it  was  evi- 
dence of  particular  bcis  not  con- 
nected with  the  present  charge. 
The  twelve  Judges  confirmed  this 
opinion  of  Wood,  B.,  as  to  all  the 


points.  In  the  .case  of  Ru  v. 
•  Clarke,  2  Stark.  N.  P.  C.  241,«it 
was  held,  that,  where  on  an  indict- 
ment for  an  assault  with  intent  to 
commit  a  rape,  the  prosecutrix  hai 
been  cross-examined  as  to  crimes 
committed  by  her  several  yean 
before  the  alleged  offence,  wit- 
nesses might  be  called  to  shew 
that  her  character  had  since  been 
good;  and  in  that  case,  Hobvyd,  J. 
observed,  "  In'  the  case  of  an  in- 
dictment for  a  n^,  evidence  that 
Uie  woman  had  a  bad  charscter 
previous  to  the  supposed  comniis- 
sion  of  the  offence^  is  admisable, 
but  the  defendant  cannot  go  into 
evidence  of  particular  facts.  Tids 
is  the  law  upon  an  indictment  for 
a  rape,  and  I  am  of  opinion  diat 
the  same  principles  apply  to  the 
case  of  an  indictment  for  an  as- 
sault with  intent  to  commit  a 
rape." 
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The  questions  were  sobmitted  to  Mr.  Justice  J.  Parke,        1829. 

wad  after  they  had  been  8o,  Mr.  Justice  Park,  said, — A%  ^ j/ 
my  learned  brother  thinks  they  are  legal  questions,  I  shall  «. 

sHow  them  to  be  put.  BAaa.a. 

The  questions  were  put,  and  both  were  answered  in  the 
negatiye. 

The  witness  called  to  contradict  the  prosecutrix  did 
not  answer. 

Verdict— Guilty  (a). 

JtuiicCf  for  the  prosecution. 

Curwood,  for  the  prisoner. 

lAUormtii^WaUh,md .] 


(«}  The  prisoner  was  left  for  that  the  impulations-made  on  the 
execution,  but  wss  afterwards  character  of  the  prosecutrix  were 
pardoned^   as  it  was  discovered     founded  in  truth. 


WORCESTER  ASSIZES. 

BEFORE  MR.  JUSTICE  PARK. 


Rex  v.  John  Hunter.  March.  \oth. 

A  BILL  of  indictment  was  presented  to  the  Grand  Jury^  if  on  an  indict- 
against  Mr.  Hunter,  charging  him  with  having  uttered  a  ikH^g  pirated 
forged  deed  of  demise.    The  forgery  imputed  was  by,  an  J»*e  Gnnd 
alteration  of  the  deed  after  it  was  executed.    In  several  of  that  the  foiiged 

instrument  can« 
not  be  produced, 
either  from  itf  being  in  the  handi  of  the  prisoner,  or  from  any  other  rafflcient  cause,  the  Grand 
Jury  may  receive  secondary  evidence  of  its  contents. 

An  indictment  for  forgery  being  presented  to  the  Grand  Jury,  a  witness  declined  to  produce 
certain  deeds  before  them:— Held,  that,  if  the  deeds  fimn  a  part  of  the  evidence  of  the  witness's 
title  to  hb  own  estate,  he  is  not  eonpellaUe  to  produce  them,  but  that,  if  they  do  not,  the  Grand 
Jnry  may  compel  their  production. 

If  the  trial  of  an  indictment  for  felony  is  postponed  at  the  instance  of  the  prisoner,  on  account 
of  the  illness  of  a  witness,  the  prisoner  is  never  required  to  pay  the  costs  of  the  prosecutor. 

WheK  the  trial  of  a  case  of  felony  is  postponed,  the  Court  will  not  make  any  order  for  the  ex- 
penses, till  after  the  trial  has  actually  taken  place. 
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1829.  the  counts  of  the  indictment,  the  deed  was  set  out  verbatiini 
and  in  others  the  deed  was  described,  and  only  that  part 
set  out  in  which  the  alleged  forgery  was  committed  (a). 

After  the  bill  was  presented  to  the  Grand  Jury,  Lord 
Viscount  Deerhurst,  and  the  rest  of  the  Grand  Jurors, 
came  into  Court;  and  Lord  Deerhurst  stated,  that  a  lady 
named  Parratt,  who  was  a  witness  on  this  indictment,  had 
refused  to  produce  certain  deeds,  which  it  was  material 
for  the  Grand  Jury  to  see;  neither  of  these  deeds  being 
the  deed  alleged  to  be  forged :  and  his  lordship  further 
stated,  that  the  Grand  Jury  wished  to  know  whether 
they  could  compel  the  production  of  these  deeds. 

Mr.  Justice  Park. — I  will  confer  with  my  learned  bro- 
ther on  this  point. 

Mr.  Justice  Park,  (havmg  conferred  with  Mr.  Justice 
J.  Parke) f  said. — My  learned  brother  and  myself  are  of 
opinion,  that,  if  these  deeds  form  a  part  of  the  evidence  of 
this  lady's  title  to  any  part  of  her  own  estate,  you  cannot 
compel  her  to  produce  them ;  but,  if  it  should  appear  that 
they  do  not  relate  to  the  title  of  any  part  of  her  estate, 
she  b  bound  to  produce  them  before  you. 

Lord  Deerhurst. — There  is  another  question  that  the 
Grand  Jury  wish  to  be  informed  upon,  which  is  this:  the 
deed  alleged  to  be  forged,  it  appears,  cannot  be  produced 
before  us,  it  being  in  the  possession  of  the  party  accused  {b) ; 
and  the  Grand  Jury  wish  to  know,  whether  they  can  re- 
turn a  true  bill  for  forgery,  without  the  instrument  alleged 
.  to  be  forged  being  produced  before  them. 


(a)  These  counts  were  in  the  (6;  Previously  to  the  commen€^ 

same  form  as  the  indictment  in  mentof  the  asases,  the  attorney 

Japhet  Crooies  case.    That  case  is  for  the  prosecution  had  given  Mr. 

reported  in  2  Str.  901,  and  the  Hunter  notice  to    produce  thii 

form  of  the  Indictment  iviU  be  deed  'before  the  Grand  Jury,  and 

found  in  Cro.  Cir.  Gomp.  235,  and  also,  in  case  a  true  bill  should  be 

2  Stark.  C.  L.  606.  found,  to  produce  it  at  the  trial. 
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Mr.  Justice  Park. — ^If  it  appears  to  you,  that  the  instru^ 
meDt  alleged  to  be  forged,  either  from  its  being  in  the 
possession  of  the  prisoner,  or  for  any  other  sufficient  cause, 
cannot  be  produced  before  you,  I  am  of  opinion,  that  you 
may  receive  secondary  evidence  of  its  contents. 

The  Grrand  Jury  retired,  and  soon  after  returned  into 
Court  with  a  true  bill  against  Mr.  Hunter,  for  forgery. 

Mr.  Hunter  having  surrendered,  his  counsel  applied  to    March  llM. 
put  off  the  trial,  on  affidavits  stating  the  absence  of  a  ma- 
terial witness.    This  application  was  not  opposed,  but — 

Campbell,  for  the  prosecution,  stated  that  several  witness- 
es in  support  of  the  charge  had  come  from  a  great 
distance;  and  asked  that  the  trial  should  be  postponed  on 
payment  of  costs  by  the  prisoner,  which  he  stated  to  be 
the  constant  practice  in  cases  of  assaults  and  other  misde- 
meanors. 

Mr.  Justice  Park — I  never  knew  an  instance  of  a  pri- 
soner charged  with  a  felony  being  put  upon  the  terms  of 
paying  costs.    It  is  never  done. 

.  Cafnpbell,  then .  applied  for  the  usual  order  for  the  pro- 
secutor's expenses,  under  the  stat.  7  Geo.  4,  c.  64,  s.  22. 

Mr.  Justice  Park. — ^When  a  trial  for  felony  is  postpon- 
ed, the  practice  is,  not  to  allow  the  prosecutor  his  expenses, 
till  the  subsequent  assize  at  which  the  trial  comes  on. 

The  trial  was  postponed  an^  Mr.  Hunter  was  admitted 
to  bail  (a). 

(a)  Mr.  Hunter  had  been  on  larged  till  the  next  assizes;  but 

bail  previous  to  the  finding  of  the  Mr.  Justice   Park  said,   that  it 

bill,  and  his  counsel  wished  to  ha?e  could  not  be  done,  as  this  would 

the  recognizances  of  his  bul  en-  l)e  to  increase  the  responnbility 
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J_^9^  CampbeB,  Ludlow,  Serjt,  Curwood,  apd  Godam,  for  the 

R«x  iwosecution, 

HuNTEB.  Taunton,  Russell,  Serjt.,  and  C.  Phillips,  for  the  pri- 


soner. 


[Attomics— JSL  W.  4-  C.  Oldaker,  and  FVecmoa.] 


ofthebRily  without  their  consent. 
All  that  the  bail  undertook  for 
was,  the  appearance  of  the  party 
at  a  given  time,  and»  if  he  appear- 
ed at  that  time,  their  responsibili- 
tf  was  at  an  end«  unless  th^diose 


to  enter  into  fresh  recogninaeei. 
The  bail  therefore  entered  into 
new  recognizances  for  the  ap- 
pearance of  their  prindpal  at  the 
ensuing  i 


STAFFORD  ASSIZES. 


BEFORE  SIR.  JUSTICE  PARK. 


March  15th. 

In  replevin,  the 
defendant  in  bis 
avowry  stated 
that  the  dlatress 
was  for  rent  ar- 
rear,  and  tlut 
the  plaintiff  held 
the  land:!  on 
certain  terms ; 
however,  on 
the  plaintiff's 
lease  being  put 
in,  it  appeared 
that  he  held  on 
other  and  differ- 
ent terms : — 
Held,  that  this 
variance  was 
not  amendable 
under  the  sut 
9  Geo.  4,  c.  15. 

Held,  also 
that  that  act 
only  applies  to 
I  where 
•  particular 


Ryder  v.  Malbon. 

KEPLEVIN.    There  were  eighteen  avowries  for  rent 
arrear.     Pleas  in  bar,  non  tenmt,  and  riens  in  arrear. 

The  plaintiflf*  held  under  a  lease,  granted  to  him  by 
William  Malbon,  to  whom  the  plaintiff  claimed  to  be  heir. 
This  lease  when  produced,  shewed  that  the  terms  of  the 
plaintiff's  holding  were  different  from  those  stated  in  any 
of  the  eighteen  avowries. 

Peaie,  Serjt.,  applied  to  the  learned  Judge  for  leave 
to  amend  the  record,  contending  that  this  was  a  variance 
caused  by  the  mis-recital  of  a  written  instrument,  and  th^e- 
fore  amendable  under  the  stat.  9  Geo.  4,  c.  IS. 

Mr.  Justice  Park.— This  is  not  a  case  contemplated  by 

wiitleiiiiwtruiicntis  profMsed  to  be  set  out  or  reeited  in  thepleading. 
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that  act.  There  is  no  recital  of  any  particular  deed,  it 
b  a  statement  of  the  tenancy,  which  is  really  the  whole 
case.  If  I  were  to  suffer  you  to  amend  your  avowries, 
they  must  be  let  in  to  plead  de  novo.  All  that  cannot  be 
done  here. 


Rtdsr 
Malbon, 


Peake^  Serjt.,  and  R.  F.  Richards,  for  the  plaintiff. 
Before  the  stat.  11  Geo.  2,  c.  19,  s.  82  (a),  we  must  have 
recited  the  lease  in  our  avowries,  and  then  any  mis-recital 
would  have  been  clearly  amendable.  Now  it  would  be  a 
.great  hardship  on  the  defendant,  if  he  is  not  allowed  to 
amend,  merely  because  he  uses  the  short  form  of  pleading 
given  by  that  statute,  instead  of  reciting  the  entire  deed 
in  his  plea. 


Mr.  Justice  Pa^k. — I  am  most  clearly  of  opinion  that 
this  case  does  not  fall  within  either  the  spirit  or  the  letter 
of  this  act  of  Parliament.    I  cannot  allow  you^  to  amend. 

Verdict  for  the  plaintiff. 

Mr.  Justice  Park. — I  am  of  opinion,  that  this  act  of 
Parliament  only  applies  to  cases  where  some  particular 
written  instrument  is  professed  to  be  set  out  or  recited  in 
the  pleading. 

Campbell,  and  J.  Jervis,  for  the  plaintiff. 

P^aA:^,  Serjt.  and  R.  V^  Richards,  for  the  defendant. 

[Attomies — Bzad,  and  JMeiJ] 


(a)  That  sect,  of  the  stat.  IL 
Geo.  2,  c.  19,  after  reciting 
that  great  difficultiea  often  arise 
minakittg  avowries  or  conusance 
upon  distresses  for  rent,  proceeds 
to  enact,  **  that  it  shall  and  may 
be  kwfdl  to  and  for  all  defendants 
'^^  replevin  to  avow  or  make  co- 
nusance generally,  that  the  plain- 
tifis  in  replevin,  or  other  tenants 
of  the  lands  and  tenements  where- 


on  such  distress  was  made^  enjoy- 
ed the  same  under  a  grant  or  de- 
mise at  such  a  certain  rent  during 
the  time  wherein  the  rent  distrain- 
ed for  incurred,  which  rent  was 
then  and  stiU  remains  due;" 
"without  further  setting  forth  the 
grant,  tenure,  demise,  or  title  of 
such  landlord  or  landlords,  lessor 
or  lessors." 
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Marchieth.  Wynne  V.  ANDERSON  and  five  Others. 

If  there  be  a  T^^SPASSj  against  the  six  defendants,  for  hreakbg 
trespan  t^ainst  ^^^  entering  the  plaintiff's  house,  and  taking  his  goods, 
an/thll"  wlSff  ^^^  converting  them  to  their  own  use.    Plea— General 

prove  a  Joint        isSUe. 

mitted  by  all,  The  evidence  on  the  part'  of  the  plaintiff  went  to  shew, 
tojr^ran^hw  that  all  the  six  defendants  assisted  in  taking  the  goods; 
b^^th^^^fS"*  *"^  *^®  plaintiff's  counsel  were  going  on  to  shew  that  two 
eipecting  to       of  the  defendants  sold  them,  a  third  receiving  the  proceeds 

connect  Uie  ^ .  i          « 

other  three  with  Of  the  Sale. 
this  alaOp  but 
fail  in  ao  doing, 

****  ^  dried"**  ^^^P^^^f  ^^'  ^^®  defendants,  objected  to  evidence  bemg 
be  acquitted  be-  given  of  any  act  respecting  the  sale  by  two  of  the  defend- 
ifopened,*u°  ants,  and  receipt  of  the  money  by  the  third,  unless  the 
2^f uTtoken  plaintiff's  counsel  would  abandon  the  case  as  to  the  other 
to  have  elected    three  who  were  proved  to  have  been  absent  at  the  time  of 

to  waive  the  .  . 

Joint  tieipass,       the  Sale, 
and  to  have 
gone  on  as 

against  those  Tounton,  contra,  stated  that  he  expected  by  other  evi- 

three  for  the  se-     ,  ,        _  .    .         ,    -      ,  .  ,      i 

cond  act  of  tres-  dcncc  to  conncct  the  three  remammg  defendants  with  the 

pass  only.  , 

IfanacUon      Sale, 
be  brought 
against  siX|  for 

a  single  act  of  The  evidence  was  received,  but  none  of  the  plaintiff's 
Se  piaindff  by  witnesses  proved  any  thing  to  connect  these  three  defend- 
his  evidence  on-  ^nts  with  the  Sale. 

ly  fix  three 
of  them,  the 

direct  the  other  CampbeU,  at  the  close  of  the  plaintiff's  case,  asked  to 
SdS^tiutST    have  them  acquitted. 

the  evidence  for 
the  defence  is 

gone  through.  Tauuton,  for  the  plaintiff. — In  cases  of  trespass,  where 

the  plaintiff  has  by  his  evidence  affected  only  some  of  the 
defendants,  the  practice  has  always  been  not  to  take  an 
acquittal  of  the  others  as  soon]  as]  the  plaintiff  has  closed 
his  case,  but  to  let  the  whole  of  the  evidence  be  gone 
through  on  both  sides,  to  see  whether  the  remaining  de- 
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fendants  are  not  affected  by  the  witnesses  for  the  defence* 

This  rule  I  have  heard  laid  down  by  Mr.  Justice  Le  Blanc       wtnnb 

in  several  cases.  «. 

Andbrson. 

Campbell,  for  the  defendants. — If  this  plaintiff  meant 
to  recover  against  all  the  six  defendants  for  the  joint  tres- 
pass, he  was  not  i^t  liberty  to  go  into  evidence  of  any  thing 
respecting  the  sale,  as  that  was  the  act  of  three  only.  By  ^ 
doing  that,  I  submit  that  he  must  be  taken  to  have  aban- 
doned the  case  as  against  the  other  three. 

Mr.  Justice  Park. — I  think  that  this  case  is  very  dis- 
tinguishable from  those  in  which  several  persons  are  charg- 
ed with  a  single  act  of  trespass,  but  in  which  the  plaintiff, 
by  his  evidence,  does  not  reach  the  whole  number  of  defend- 
ants, because  here  the  plaintiff*,  having  proved  one  joint  tres- 
pass against  all,  abandons  that,  and  goes  into  evidence  of 
a  wrongful  sale,  in  which  only  three  of  the  parties  were  in 
any  way  concerned.  Now,  I  think  that,  by  doing  so,  the 
plaintiff^  must  be  taken  to  have  elected  to  proceed  against 
those  three  only,  and  to  have  abandoned  the  other  three. 
That  being  so,  I  think  that  those  other  three  defendants 
have  a  right  to  be  acquitted  before  the  other  defendants 
go  into  their  case. 

Threeof  the  defendants  were  accordmgly  acquitted,  and 

Campbell,  addressed  the  Jury,  on  behalf  of  the  other 
three. 

Verdict  for  the  plaintiff^,  against  the  three  de- 
fendants who  were  concerned  in  the  sale  of 
the  goods. 

In  the  case  of  Banter  v.  Curtii  shall,  in  the  middle  of  the  cause, 
andOthcr8,Sitt.afterM.T.  1820,  acquit  a  particular  defendant, 
vMS.)  Abbott,  C.  J.,  obsenred,  agunst  whom  there  is  no  case- 
that  it  U  a  matter  of  discretion  made  out,  to  make  him  a  witnesi 
*vith  the  Judge,  whether  the  Jury  for  the  others. 
VOL,  III.  R  R 
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Taunton,  untt  C.  Philttpf.^t  the  plaintiff: 
Wtnih  Campbell,  and  Whatelcy,  for  the  defendants. 

Andk»som.  f  Attornics-  TTW^,  and  Faumm,^ 


SHROPSHIRE  ASSIZES. 


BBPORB  MR.  JUSTICE  PARK. 


Mmxh  2Ut.  Rsx  r.  John  Pike,  and  Mary  his  Wife. 

A  declaration,  M  JLHE  two  prisoneni  Were  indicted  ion  the  wiifol  murder 
^^r^M  of  their  niece,  Elizabeth  Pike,  a  child  aged  four  years,  by 
only  four  y«u-8   beating  on  the  head. 

old,  IS  not  ad-  ^ 

misBibie  in  evi-  Shortly  before  her  death,  the  child  made  %  statement  to 
triaiof  ^  in-  her  mother,  as  to  the  n^anner  in  which  she  had  been  treat- 
^rJ:;.**  ^  by  the  two  pruoners. 

child,  became  a 

der  yean  could  J^*  Jcrvist  foT  the  prosecution,  offered  to  give  this  de- 
d^at^»ofafo.  claration  in  evidence,  if  the  Learned  Judge  should  thii^ 
tiire  state  which   }(  admissible  as  a  declaration  in  articulo  mariU» 

is  necessary  to 
make  such  a  de- 

^^  ad-  ^^  j^^j^  PAM._We  aUow  the  dedaraiien  of  per- 

sons  ffi  articulo  mortis  to  be  given  in  evidence,  if  it  ap- 
pear that  the  pf  nson  making  such  dechuration  was  then 
under  the  deep  impression  that  he  was  soon  to  render  an 
account  to  his  Maker.  Now,  as  this  child  was  but  four 
years  old,  it  is  quite  impossible  that  she,  however  preco- 
cious her  mind,  could  have  had  that  idea  of  a  future  state 
which  is  necessary  to  make  such  a  declaration  admissible. 
In  the  deposition  of  the  mother,  to  whom  this  declaration 
was  made,  I  find  it  stated,  that  the  deceased  asked  the 
deponant  to  lie  dawn  by  her^  which  she  did,  and  tihat,  en 
the  cfaikVa  asking  her  how  feng  she  woirid  Ue  by  her,  Ae 
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deponent  replied  that  she  would  lie  by  her  till  she  got  up ; 
and  that,  upon  her  saying  this,  the  deceased  said  that  she 
should  never  get  up  any  more;  and  then  went  on  to  tell 
her  mother  of  something  that  had  happened.  Now  this, 
though  it  shews  that  the  deceased  thought  she  was  dying, 
does  not  shew  that  she  had  any  idea  ofa  future  state;  in- 
deed  I  think,  that,  from  her  age>  we  must  take  it  that  she 
could  not  possibly  have  had  any  idea  of  that  kind.  I 
thought,  firheh  I  ^ead  the  depositions,  that  this  declaration 
was  not  admissible,  arid  I  so  told  the  Grand  JUry.  Since 
that,  I  have  mentioned  the  point  to  my  learned  brother 
(Mr.  Justice  J.  Par*^),  and  also  the  ground  on  which  t 
had  formed  my  opinion,  and  he  quite  agrees  with  the  view 
I  have  taken  of  the  case. 

Verdict— Not  Guilty. 
J.  JerHif  for  thei  prosec^tidt). 
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In  the  case  of  Rtx  v.  Hucks,  1 
Stafk.  N.  f.  C.523,  Lord  Ellen- 
Iwok^  says,  tkat,  itbere  a  dedar- 
ati«n  has  been  made  Uy  a  party  in 
artietdo  martisf  the  question  whe- 
ther, wider  all  the  surrounding 
drcQmstances,  such  declaration 
is  admisdhie  in  evidence,  is  a  ques- 
tion entirely  for  the  consideration 
of  the  Court;  and  his  Lordship 
added  that  the  point  had  been 


considered  by  the  Judges  on  a 
qiiestiori  propo^e4 16  them  by  die 
Jt»dg«s  iff  frefokid,  and  that  this 
was  their  unanifknous  opinion.*  As 
to  the  cases  in  which  declarations 
inarticfdo  mortU  are  admissible, 
and  as  to  what  are  to  be  consider- 
ed as  deckrations  in  artiadb  mor- 
tis, see  1  PhiU.  Law  of  Evid.  236, 
and  85;  and  Carr.  Supp.  232. 


rr2 


,  CASES  ON  THE 
HEREFORD  ASSIZES. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


Mar.  2AtK  Rex  r.  ChARLES  AdAMS. 

^dewMWBAMl  ^^  prisoner  was  indicted  for  a  larcenyi  in  stealing  an 
prisoner  charg-  axe^  a  saw^  and  a  mattock^  the  property  of  Joseph  Powell. 
Moyvbefthiit  1*^^  prosecutoF  proved  that  he  missed  the  took  on  a 

^7ouSuinWs  ^^^^^^  ^*y>  *">^  another  witness  proved  that  he  found 
ponession  three  them  in  the  possession  of  the  prisoner  three  months  after 

months  after  the     .  .  . 

loss  of  it,  the      they  were  missed. 

Judge  wiU  di- 
rect an  acquittt], 

without  cdiing        ]\f p.  Justice  J.  Parke  directed  an  acquittal,  without 

upon  him  for  his 

defence.  Calling  on  the  prisoner  for  his  defence,  observing,  that  a 

possession  of  stolen  property  three  months  after  it  was  lost, 
was  not  such  a  recent  possession  as  to  put  the  prisoner 
upon  shewing  how  he  came  by  it,  unless  there  was  evi- 
dence of  something  more  than  the  m^re  fact  of  the  pro- 
perty  being  in  his  possession  at  that  distance  of  time  after 

the  loss  of  it. 

Verdict— Not  Guilty. 

Vide  ante,  Vol.  2,  p.  462. 


MONMOUTH  ASSIZES. 

BEFORE  MR.  JUSTICE  PARK. 


Mar.  30/A.  Rex  v.  Edward  Barnett. 

The  Court  will   J.  lIE  prisoner  had  been  committed,  on  the  coroner's  in- 
found  ^n^fi     quisition,  on  a  charge  of  murder,  and,  on  the  firdt  day  of 

priwner  to  he 

restored  to  him 

before  trial,  if  it  appear  by  the  deposition/ th^  it  is  in  no  way  material  to  the  charge  on  which  be 

Is  to  be  tried. 
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the  Assize^  Curwood,  for  the  prisoner^  stated^  that  a  sum 
of  31/.  15^.,  which  had  been  found  in  the  pocket.ofthe 
prisoner^  was  in  the  hands  of  a  constable;  and  he  stated, 
that  this  sum  of  money  was  in  no  way  material  to  the 
charge  against  the  prisoner,  nor  was  it  alleged  that  the 
money  had  been  stolen  from  any  person ;  under  these  cir- 
cumstances, he  applied  to  the  learned  Judge  to  order  that 
it  should  be  returned  to  the  prisoner  before  the  trial,  as, 
without  this  money,  he  had  n6t  the  means  of  defraying  the 
expenses  of  his  defence. 

Mr.  Justice  Park. — I  have  read  the  depositions,  and  I 
find  that  this  sum  of  money 'is  not  in  any  way  material  as 
evidence  on  the  charge  made  against  the  prisoner.  I 
shall  therefore  order  it  to  be  delivered  to  him  forthwith; 
and  the  constable  who  has  the  money  must  go  to  the  gaol 
and  deliver  the  amount  into  the  prisoner's  own  hand. 

This  was  accordingly  done. 

Russell,  Serjt.,  and  Justice,  for  the  prosecution. 
Curwood,  and  Carringionj  for  the  prisoner. 

[Attomies— T.  4-  W.  A.  W'Uiams,  and  Owen.^ 

We  are  mfbrmed  that  Barring  G.  B.,  directed  the  money  found 

ton,  die  celebrated  pickpocket,  upon  lum  to  be  forthwith  restored, 

made  a  similar  application^  at  the  as  it  did  not  appear  by  the  depo- 

Old  Bailey,  at  the  time  of  his  ar-  sitions  that  it  was  in  any  way  ma- 

raignment  on  a'  charge  of  larceny  terial  to  the  charge  on  which  he 

from  the  person;  and  that  Eyre,  was  to  take  his  trial. 


C49GS  ON  THB 


March  30^A.  H«X  V*  DaVID  BoWEN. 

Ihc  juro«"be'nof  ^^^^JUAUGHTER.    Tlie  coroiMX*s  ioquisitfoD  waa 

sef  ouri^  the  !»  t^c  followiqg  fQrin;-r-^*  Mppmouthahir^,  to  wit,  an  iw- 

w?on  "r'.lf  qMipUion  ipden»ed^  ^kwi  for  our  SoTereign  Lord  the 

quisition,  and  I^ng,  at  t^e  hwi^  <lf  J%  Gf  i  w  the  iMrish  of  l4«,  in  the 

be  not  signed  caunty  of  M.,  OQ  Mon^ayi  the  924  day  of  September,  m 

"U'tb/irTames  ^l^^  9  G^.  4,  hofw  6,  H.  P„  geinlenMui,  one  Of  the 

at  length,  the  coroners  of  our  said  Lord  the  Kingi  for  the  said  eonpty, 

mqumiion  if  o»        '  * 

bad.  If  some  on  view  of  the  body  of  David  Lewis;  then  and  there  lying 
sigli  wiihTeir  4end,  upon  the  Qivth  of  ihe-eeyerfil  pefsons  who«e  names 
m^k!'<^"gtt  to  *^^  hereunder  written  wd  aeafc  affixed,  good  and  Jawfol 
be  verified  by  an  ^ei\  of  the  Said  couhU,  dulv  choson,  and  who,  beiM  then 

attestation/  ^  f        *■  ^  -w       ^ 

^nd  there  duty  sworn  and  charged  to  Inquire  for  our  said 
tiio^d  the  Kingt  when,  how,  and  by  what  meana  the  aajd 
David  Lewip  qapw  to  hi^  death*  do,  upon  their  oath,  aay 
that  David  Bowen,  late  of  &c.,  on  ftc,  with  force  and 
arms  &c.,  in  and  upon  &c.,  did  make  an  i^sault,*'  The  in- 
quisition then  went  on  to  charge  a  death  by  beating,  and 
was  signed  with  five  names  at  lengthy  besides  that  of  the 
coroner^  and  with  five  si^n»^tures,^  aqd  two  markst  in  the 
following  form: —  ^ 

Jno.  Samuel.  The  mark  of 

Abin.  Bp$ser^  -|- 

Saml.  Deakii^  WiUia»  JamMi 

'  Edmd.  Smith.  The  mark  of 

Thorn.  Gregory.  + 

Richard  Morgan. 

• 
Busby i  for  the  prisoner. — I  submit,  that  this  inquisition 

must  be  quashed.     The  first  objection  is,  that  the  names 

of  the  jurors  do  not  appear  in  any* part  of  the  inquisition, 

they  are  not  set  forth  in  the  body  of  the  inquisitions  and 

the  signatures  are  several  of  them  abbreviated;  so  that  the 

names  of  the  jurors  nowhere  appear  at  length.     There  is 

also  another  objection,  which  is  this,  that  two  of  the  jurors 
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are  marksmen,  and  have  made  their  mark;  now  I  submit, 
tliat  these  marks  ought  to  have  bad  an  attestation. 

Mr.  Justice  Park. — I  see  the  letters  Edmd.  put  before 
one  of  the  simames.  How  can  I  say  that  that  must  mean 
Edmund?  It  may  mean  Edmead,  It  often  happens  that 
X^ersons  are  baptised  by  simames.  With  respect  to  the 
marks,  I  certainly  tUnk  that  diey  ought  to  have  been 
verified  by  an  attestation.  It  appears  to  me  that  the  in- 
quisition is  bad  upon  both  points. 

Inquisition  quashed. 

WaUon,  for  the  prosecution. 
Busby f  for  the  prisoner. 

[Attoniies--*Ga66,  and  1\  if  W.  A.  WUliam.'] 


GLOUCESTER  ASSIZES. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


Rex  v.  Thomas  Hiooins.  AprU  6/A. 

jPhE  prisoner  was  charged  with  a  larceny,  in  stealing  ifaprosecator 

two  yards  of  woollen  cloth,  the  property  of  John  Cornock.  tl^ll^wn- 

It  appeared,  that  the  prosecutor  was  at  an  inn  at  Berkeley,  ^»°^  "•«*«  *»y  • 

and  that,  having  the  piece  of  cloth  with  him,  he  left  it  on  comes  evidence 

a  chair  in  one  of  the  rooms  of  the  inn  while  he  went  out,  nJr,  L  weiiu 

and  that  on  his  return  he  missed  the  cloth-    It  was  proved,  J^""}  ^tbi? "*' 

that,  in  about  four  hours  after  the  loss  of  the  cloth,  the  evidence,  the 

prisoner  sold  it  at  a  place  eight  miles  distant  from  Berkeley,  credit  to  one 

The  statement  of  the  prisoner,  made  before  the  Magistrate,  ^^^  tDo^er. 
was  read  as  evidence  on  the  part  of  the  prosecution.     In 
this  the  prisoner  said, ''  that  the  cloth  was  honestly  bought 
and  paid  for!" 
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^29^  Mr,  Justice  J.  Parks  (injBumming  up)* — In  this  case 

the  prosecutor  has  given  evidence  of  what  the  prisoner 
said  before  the  Magistrate.  Now,  what  a  prisoner  says  is 
not  evidence^  unless  the  prosecutor  chooses  to  make  it  so, 
by  using  it  as  a  part  of  his  case  against  the  prisoner;  bow- 
ever,  if  the  prosecutor  makes,  the  prisoner's  declaration 
evidence,  it  then  becomes  evidence  for  the  prisoner,  as  well 
as  against  him ;  but  still,  like  all  evidence  given  in  any  case, 
it  b  for  you  to  say  whether  you  believe  it.  If  you  believe 
that  the  prisoner  really  bought  and  paid  for  this  cloth,  as 
he  says  he  did,  you  ought  to  acquit  him ;  but  if,  from  his 
selling  the  cloth  so  very  soon  after  it  was  lost,  and  that, 
too,  at  a  distance  of  eight  miles,  you  feel  satisfied  that  the 
statement  of  his  buying  it  is  all  false,  then  you  roust  find 
him  guilty. 

Verdict— Guilty. 

Carrington,  for  the  prosecution. 

[Attornies — Croome  4*  iSmtM.J 
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HOME  SUMMER  CIRCUIT. 

1828. 


BEFORE  LORD  TENTERDEN,  C.  J.  &  MR.  BARON  QARROW. 


KENT  ASSIZES. 


BBFORE  MR.  BARON  GARROW. 


Rex  r.  James  Scudder. 

Indictment  on  the  statute  4S  Geo.  3,  c.  58,  8.  2(a).  Onanindict- 
The  Jir^  count  of  the  indictment  charged  that  the  priso-  mrnistering  a 

drug  to  ft  wo- 
man to  procure 
abortion,  tJit  not  being  quick  with  child,  if  it  appear  that  the  woman  was  not  with  child  at  all,  the 
prisoner  must  be  acquited,  although  it  appear  that  the  prisoner  thought  that  she  was  with  child,, 
and  gave  her  the  drug  with  an  intent  to  destroy  such  child. 


(a)  The  Stat.  43  Geo.  3,  c.  58, 
18  wholly  rq[>ealed  by  the  6t«t.  9 
Geo.  4,  c.  3i ;  however,  by  sect 
10  of  the  kuter  itat.  it  is  enacted, 
"  That  if  any  person,  lyith  intent 
to  procure  the  miscarriage  of  any 
woman  not  being,  or  not  being  prov- 
ed to  hey  then  quick  with  chUd,  un- 
lawftilly  and  malicioasly  shall  ad- 
miidstertoher,  or  cause  to  be  taken, 
by  her,  any  medicine  or  other  thing, 
or  shall  use  any  instrument  or 
other  mieans  whatever  with  the  like 
intent,  every  such  offender,  and 
every  person  counselUng.  fuding, 
or  abetting  such  offender,  shall  be 
guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be 


transported  beyond  the  seas  for 
any  term  not  exceeding  fourteen 
years  nor  less  than  seven  years,  or 
to  be  imprisoned,  with  or  without 
hard  lalMwr,  in  the  common  gaol 
or  house  of  correction,  for  any 
term  not  exceeding  three  years, 
and,  if  a  male,  to  be  once,  twice, 
or  thrice  publicly  or  privately 
whipped  (if  the  Court  shall  so 
think  fit),  in  addition  to  such  im- 
prisonment.*' 

Although  this  decision  was  un- 
der the  Stat.  43  Geo.  3,  c.  58,  it  is 
equally  applicable  to  the  provi- 
sions of  the  Stat.  9  Geo.  4,  c.  31, 
s.  10,  as  the  passage  above  set 
forth  in  italics  is  verbatim  the 
same  iu  both  statutes. 


SCUDDBR. 


CASES  ON  THE 

ner  did  administer  (a)  to  one  Susan  Clouder  a  large 
quantity  of  a  certain  drug  called  oil  of  savini  with  intent 
V.  to  procure  a  miscarriage,  she,  the  said  S.  C.  at  the  time, 

&c.,  "  bemg  with  child,  hut  not  quick  with  child.**  The 
second  count  charged  that  it  was  adnnnistered  to  her, 
"  she,  the  said  S*  C,  at  the  tune,  &c.,  not  bemg  quick 
with  child."  There  were  two  other  counts  stating  it  to 
be  "  a  certain  mixture  to  the  jurors  aforesaid  unknown,** 
instead  of  stating  it  to  be  oil  of  savin  (A). 

It  appeared  in  evidence  (c)  that  the  prisoner,  who  had 
had  connexion  with  Susan  Clouder,  had  given  her  a  bottle 
containing  some  Uquid,  which  she  drank,  and  that,  upon 
her  asking  the  prisoner  why  he  had  given  it,  he  said,  "  to 
kill  the  little  one.**  She  however  admitted,  on  cross-ex- 
amination, that  she  had  never  been  with  child  at  all. 

Steer 9  for  the  prisoner,  submitted,  that,  on  this  evidence, 
the  prisoner  was  entitled  to  be  acquitted,  as  no  miscarriage 
could  possibly  have  been  produced. 

J.  'Espinasse,  contra,  relied  on  the  case  of  Rex  v.  PAtf* 
Ups  (d),  and  contended,  that  the  offence  was  complete  if 

(a)  Ib  the  csie  of  Res  v.  Csd-  held,  thai  on  an  in^fitment  for 
rmm,  Carr.  Snpp.  387,  whidiwav      this  offence,  ihe  d^ng  dechntioii 


so  indictment  for  adaunutering  of  the  woman  to  wfasoi  tks  dn^ 

poiaon  to  E.D.,  with  intent  to  wassdministereduiiotadniiHible 

nmrder  her,  the  proof  was,  that  in  evidenee. 

the  prisoner  gavelier  abit  of  cake  {d)  3  Gamp.  76.    In  thai  caw, 

winch  contained  arsenic  and  suU  where  the  imfictment  wns  similar 

phateof  copper.    She  put  tUa  in-  to  that  in  the  present  caae^  X«»- 


10  her  month  and  spit  it  out,  but  rvacer  J.,  said,  "  It  ia  i 

did  not  swallow  any  part.  This  was  al  whether  the  ahmb  wns  aafm  or 

held  to  be  not  suffidenti  andtba  not,  or  whetlMr  or  not  it  was  eap- 

twelve  Judges  dedded  that  it  was  aUe  of  proeuring  ahordeo,  or 

not  an  adnunisterii^^  unleu  the  even  whether  the  wonmn  was  ae- 

p6isonwM  taken  into  the  stomach,  tnallywidi  cfaildi  if  the] 


(b)  The  form  of  the  indictment  believed  at  Ae  time  thaS  it  wobM 

wiU  be  fonnd  in  Arch.  C.  L.  235.  procure  abortion,  and  administff- 

(OIntfaecaaeof  jRejrv.Ha/dk.  edit  with  thai  intent,  thecveia 

inton,  2  B.  &  €.  606,  n.,  it  was  within  the  statute." 
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the  drag  were  given  with  an  inietU  to  procure  abortion; 
and  tliat  here  the  intention  was  evident^  as  the  prisoner 
said  that  he  had  given  it  *'  to  kill  the  little  one." 

Gakjuow,  B.,  expressed  a  doubt  as  to  the  authority  of 

the  case  cited,  and  having  conferred  with  Lord  Tenterden, 

C.  J.,  hia  Lorddbip  left  the  case  to  the  Jury,  who  found 

the  prisoner 

Guilty. 

Gabrow^  B.,  then  reserved  the  case  for  the  considera- 
tion of  the  twelve  Judges;  who  held  the  conviction  wrong, 
and  decided^  that,  to  eonstitute  this  offi^ncei  it  was  necea- 
sary  that  the  woman  should  he  with  child. 


CASES 


AT 


NISI    PRIUS. 


COURT  OF  KING'S  BENCH. 

TMrd  Sitting  at  Westnniuter,  m  Easter  Term 

1829. 

BEFOBB  LOBD  TENTBBDBN,  C.  J. 


JUay  39A.  Bar  WISE  «.  RVSSBLL. 

If,  in  an  teikm  X  HE  plaintiff  declared  against  the  defendant  as  adminu- 
'JLtJTt.rM,   tratrix  rfeionwuon  of  Waiiam  Weston,  deceased.    The 

againit  a  furety,  ' 

noQpayment  by  declaration  was  upon  a  bond  entered  into  by  one  William 

the  priodpali  , 

after  a  notice  in  Strickland^  and  the  said  William  Weston^  whereby  they 
S^^cIiSSK  became  bound  in  the  sum  of  2000/.,  the  said  W.  S.  to  the 
beaYenredtniAi  fuH  extent  of  that  sum,  the  said  W.  W.  to  the  extent  of, 

declaratwn^  and 

the  defendant  but  not  exceeding,  600/L  The  declaration  then  stated  the 
by  de&uit,u1ls  Condition,  which  (after  reciting  that  W.  S.  was  indebted 
^Te°^S^S  ^  Weston  Barwise,  deceased,  and  the  said  pkintiff,  for 
the  notice,  be-    monev  lent,  &c.)  was,  that,  if  the  said  W.  S.  should,  with- 

came  the  allega**  .     ,  . 

dons  of  the  de-  in  three  calendar  months  after  he  should  be  required  m 
^n  blue!  "if  writing  so  to  do,  pay  the  said  sum  of  600/,,  then  the  bond 
the  breach  be      should  be  void.     There  was  a  proviso  that  the  said  W. 

assigned  under  ^ 

the  statute  on  W.  should  not  be  liable  to  pay  in  his  life-time,  nor  his 
judgments  '  executors  till  six  months  after  his  death ;  and  also  that  he 
wlu  be'oSier-*  should  not  be  liable  to  pay  any  interest.  The  declaration 
wise.  then  averred,  that  notice  in  writing  was  given  to  the  icid 

William  Strickland^  but  that  he  did  not,  within  three  calen- 
dar months  ajter  he  was  required  so  to  do,  pay  the  said 


EASTER  TERM,  10  GEO,  IV. 

nrm  ofGOOL ;  and  that  six  months  had  elapsed  since  the 
death  of  the  said  W.  W. ,  whereby  an  action  had  accrued,  &c. 

The  defendant  suffered  judgment  by  default,  and  the 
cause  came  before  Lord  TenterdeNi  C.  J.  upon  a  writ  of 
enquiry. 

The  bond  was  produced  in  Court  and  read.  The 
cause  was  not  defended^  and  his  Lordship,  after  some 
consideration,  was  of  opinion  that  the  evidence  given 
was  all  that  was  required.  His  Lordship  observed,  that, 
if  it  had  been  a  case  in  which  breaches  had  been  suggest- 
ed under  the  statute  upon  the  record  tifter  judgment,  he 
should  have  thought  it  necessary  to  prove  the  notice  to 
Strickland;  but,  as  the  breach  was  assigned  in  the  declara- 
tion, the  averments  of  which  the  defendant  had  not  put  in 
issue,  it  was  unnecessary  to  enter  into  such  proof. 

The  damages  were  accordingly  assessed  at  600/. 

T.  Peake,  for  the  plabtiff. 

[Attornies-*  7.  Wanjf  and  Penon,'}  • 
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1829. 

Barwisb 
Russell. 


In  the  case  tof  Hodgkinton  v. 
Mandeuy  2  Gamp.  121,  there  was 
a  Boggestion  of  the«condition  of  a 
bond  entered  on  the  roU  after 
judgment  on  demurrer,  and  it 
was  snocessfully  contended  by  the 
defendant's  counsel  that  it  was 
necessary,  in  addition  to  the  pro- 
duction of  the  bond,  to  shew  that 
it  was  the  same  bond  as  that  upon 


which  the  jtfdgment  was  obtuned, 
because  the  defendant,  upon  that 
state  of  the  record,  had  had  no  op- 
portunity of  controverting  the 
facts  stated  in  the  suggestion.  It 
was  admitted,  that  it  would  have 
been  otherwise  if  the  condition  of 
the  bond  had  been  set  out  in  the 
declaration. 
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Sittings  at  Westmimter,  qfUr  Easter  Term,  1829. 

BBFORE  LORD  TENTERDBN^  C  J. 

June-Zrd.  Dws,  on  tht  d^mtte  of  HiwHta^  ••  Dtbali» 

If,  In  an  eject-  EiJECTMENT,  to  tecotet  part  of  &  hoiise,  sittntte  in 
"roTlld*\hrt  the  *«  P«wh  of  St.  Luke,  M iddl^^ei.  The  lessor  of  *< 
^uStiff  1**  pfcinCMr  Mttght  to  recover  a  room,  trhich  tras  a  part 
xheioeusmquo  of  the  Boot  poMic-faouser  in  Grub  aMeU  rf  ^<* 
held  peaceable  l^e  defendant  had  obtained  possession.  On  <he  part  of 
!S^!ye«:  the  lessoT  of  the  plaintiff,  a  release,  datetf,  the  Ifthday 
ewewde^if  ^^  Novembe^  1818,  warf  pot  fai.  By  this,  lord  Rcay 
uue  as  against  and  Others  jomed  in  contejfng  the  Boot  puMfo-hottte,  to 
came  In  the  the  Icssor  of  the  plaintiff,  and  a  witness  was  called,  who 
Wy  ta^w"^"  stated,  that  he  had  been  a  tenant  of  tbe  lessor  of  the  plain- 
™!iu«  <>f  tiff;  and  that,  in  the  year  1826^^  the  lessor'  of  the  phiintiff 
let  the  Boot  public-house  to  him,  and  that  he  received  the 
key  of  this  room,  which  had  a  separate  outer-dfoot;  and 
he  further  stated,  that  he  held  peaceable  possession  of 
this  room  witb  the  rest  of  the  predttieai.  till  sbne  day  ia 
the  month  of  November,  1827,  when  the  ddbDidanf  and  a 
immber  of  other  persons,  came  at  about  three  o*cfock  in 
the  morning,  and  broke  into  it»  taking  forcible  pos 


ChUiff,  for  the  defendant,  objected  Ihtft  thia  waa  n6 
evidence  of  a  possession  under  the  deed  of  conveyance,  as 
that  was  dated  in  the  year  1818,  and  this  tenant  did  not 
come  in  till  1826. 

Lord  Tenterden,  C.  J.— Suppose  there  had  been  no 
deed  at  all  put  ui.  We  find  that,  in  18S6,  a  tepant  of  the 
lessor  of  the  plainti^,  had  the  key  delivered  to  him,  when 
he  went  in,  and  that  he  had  peaceable  possession  of  this 
room,  till  the  defendant  came  in  November,  1827.     That 
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is  sufficient  proof  of  tide  as  against  a  man  who  comes  and 
takes  forcible  possession  at  three  o'clock  in  the  morning. 
The  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. 

Gmney,  and  Busbjf^  for  the  lessor  of  the  pUntiff. 
Chittyt  for  the  defendant. 

[Attonues — H.  Eughet^  and  Bkhardum,'] 


Felton  r.  GiiBAVBs,  and  Another.  June  6ih^ 

Case  for  the  infringement  of  a  patent,  for  "  a  machme  A  patent  was 

tor  an  expeditions  and  correct  mode  of  ginng  a  fine  edge  ^ne  to  sharpen 

to  knives,  raaors,  scissors,  and  other  cutting  instruments/'  ^^^'JlnTkuhe 

Plea — Greneral  issue.  Thepatent  and  specification  were  put  spedacation, 

in,  and  the  latter  described  a  machine  for  sharpening  cut-  ed  to  be  done, 

ting  instruments,  by  passing  their  edges  backward  and  for-  edgw^Mifk?**" 

ward  in  an  angle  formed  by  the  intersection  of  two  cnr-  "^^^  f°d  for- 

cnlar  files.     The    specification   also   stated  that  other  gie  formed 

materials  besides  steel  might  be  employed,  according  to  J^on  of  two 

the  deKccy  of  the  edge  reqnired.  t:^\^T^. 

One  of  the  machines  was  produced;  it  contained  two  dficationit  was 

steel  rollers  about  four  inches  long,  formed  with  bosses  other  materials 

and  recesses;  the  bosses  or  eleyated  parts  of  one  roller,  IJ^^uI^'^Uie 

passing  into  the  recesses  of  the  other,  and  by  those  means  deUcacy  of  the 

forming  an  acute  angle  between  them.    The  bosses  of  proved  that,  for 

ioth  rollers  were  files,  and  the  recesses  smooth.  ought'io  be'oDe 

This  machme  was  proved  to.be  useftd  in  the  sharpening  ^'^)2)|i^^^^'' 

of  knives,  but  it  appeared  that  if  both  rollers  were  files,  it  (»ce,  but  that 

would  not  do  for  scissors,  and  that  for  scissors,  one  of  the  stones  might 

rollers  should  be  quite  smooth;  however,  the  witnesses  ^d'"SI^J" 

stated,  that  if  Turkey  stones  were  used  for  both  the  roll-  jpeciicatioD  was 

'  ^  bad,  as  it  nei- 

ther directed  the 
nuchmes  kft  adiaon  to  be  made  with  Turkey  stones  nor  to  be  made  with  one  circuhr  file  and  a 
smooth  yurfroe. 
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era,  instead  of  steel,  it  would  be  possible  to  sharpen  scis- 
sors with  a  machine  so  constructed. 

J.  WilUamSf  for  the  defendant. — According  to  this  spe- 
cification,  both  rollers  should  be  of  equal  roughness,  but, 
as  it  appears  that  one  class  of  the  instruments,  namely  the 
scissors,  require  that  the  two  rollers  should  be  different, 
which  is  a  thing  not  stated  in  the  specification,  I  have  to 
submit  that  the  specification  is  not  good. 

Lord  Tenterden,  C.  J. — I  am  of  opinion,  that  this 
objection  must  prevail.  The  specification  describes  both 
the  rollers  as  files,  and,  on  reading  it  with  attention,  I  can- 
not find  that  the  scissor  sharpener  is  described  as  having 
the  two  rollers  different.  It  appears  to  me,  therefore,  that 
the  specification  is  insufficient,  as  it  no  where  states  that 
the  rollers  for  scissors  must  be  one  rough,  and  the  other 
not  With  respect  to  constructing  the  rollers  with  Turkey 
stone,  I  cannot  find  that  it  is  anywhere  stated  in  the  spe- 
cification, that  Turkey  stones  used  on  both  sides,  will  do 
for  scissors.     The  plaintiff  must  be  called. 

Nonsuit 

Sir  J.  Scarlett,  A.  6.,  Brwtgham,  and  Rotch,  for  the 
plaintiff. 

J.  Williams,  and  MUner,  for  the  defendants. 

[Attomies— P.  Jeyet,  and  Rodgers,^ 

See  the  cases  of  Lewit  v.  Davii,     ante,  Vol.  1,  p.  658,  and  Vol.  2, 
ante.  p.  502.  ^  Crouley  v.  BeveH^,     Add.  p.  vi. 
ante,  p.  513,  and  Blaxam  v.  Elue, 
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Doe  on  the  demise  of  Wheeldon  v.  Paul.  •'«"«  ®'*- 

bJECTMENT  for  a  house^  in  the  parish  of  St.  George^  in  ejectme  nt  to 
Hanoyer  Square.  This  ejectment  was  brought  upon  a  p^J^^foJ"*** 
clause  of  re-entry,  contained  in  a  lease,  by  which  it  was  Don-p«y»ent  of  ^ 

rentf  under  the 

provided,  that,  if  the  rent,  which  amounted  to  75/.  per  dn^  utnai  proviio 

mm,  payable  quarterly,  should  be  in  arrear  for  twenty-one  i^n- w^cnt"* 

days,  the  lessor  should  have  a  right  to  reenter.  S'^'^uT-"' 

To  dispense  with  proof  of  the  execution  of  the  lease  by  p«ared  that  the 

,,.,..  It    1      ',  ,    rent  wta  paya- 

the  subscnbing  witness,  a  person  was  called,  who  proved  bie  quarterly, 
his  hand-writing,  and  stated  that  the  subscribing  witness  matd^of  more 
went  abroad  about  two  years  before,  but  that  he  did  not  *''*'*  °"®  *****'" 

^  ter'i  rent  was 

know  what  had  become  of  him  since.     The  lease  purport-  made  on  the 
ed  to  be  signed  by  the  mark  of  the  defendant.  -  In  addi-  o'dockz^Heid 
tion  to  this  proof,  another  witness  was  called,  who  stated,  ^'  T^?  *^"^ 

*  •  '    quarter  t  rem 

that  the  defendant  had  spoken  of  having  sixteen  years  to  *^*^^^  ^*^® 

-   ,  1111  been  demanded, 

come  of  the  term  granted  by  the  lease.  and  that  at  sun- 

set. 

A  lease  pur- 

Lord  Tenterden,  C.  J.,  held,  that,  on  this  evidence,  ported  to  have 

'  '  '    been  signed  by. 

the  leMor  of  the  plaintiff  was  entitled  to  have  the  lease  the  mark  of  the 

.  party ;  a  person 

read.  proved  the 

band- writing  of 
the  subscribing 

The  plaintiff's  attorney  proved,  that,  on  the  2dth  of  witness,  and 
March  (the  quarter  day),  he  accompanied  the  lessor  of  g^ne  abroad, 
the  plaintiff  to  the  premises,  when  the  lessor  of  the  plain-  JJ^  proved 
tiff  asked  for  the  rent,  but  was  not  paid ;  and  he  further  that  the  defend- 

'  ,•  r        >  ^         V>t  had  spoken 

Stated,  that  they  went  again  on  the  15th  of  April  (which  of  the  term  that 
was  the  last  of  the  twenty-one  days  given  by  the  lease  for  the  leaser-^' 
payment  after  the  rent  became  due),  and  that  they  again  "j^^Juffl^e]^^^ 
demanded  the  rent  of  the  defendant,  who  did  not  pay  them.  *  proof  of  the  ex- 
In  his  cross-examination  he  said,  that  the  sum  demanded  uase  by  the  de- 
was  193/.  10*.,  and  that  the  demand  on  the  15th  of  April  ^'''*^"'- 
was  made  at  about  one  o'clock  in  the  day. 

Sieer,  for  the  defendant.— I  submit  that  the  demand 
proved  is  not  sufficient  to  support  the  plaintiff's  case.    At 

VOL.  Ill*  s  s 
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common  law  a  tenant  who  has  to  pay  rent,  has  till  sunset 
of  the  day  on  which  it  is  demandable;  and  unless  the  de- 
mand be  made  at  the  last  hour  of  the  day,  it  is  insufficient. 

Lord  Tentbrden^C.  J.  (stopping  ^le^r  for  the  defi^dant) 
— ^There  are  two  objections  in  this  case — First,  that  the 
plaintiff  has  demanded  a  larger  sum  than  he  ought  if  the 
non-payment  was  to  work  a  forfeiture.  The  rent  is  75/.  a 
year,  payable  quarterly;  and  the  demand  should  have  been 
of  a  quarterns  rent  only:  whereas  the  lessor  of  the  plain- 
tiff demanded  193/.  10«.  Secondly,  the  demand  ought  to 
have  been  made  at  the  last  hour  of  the  day,  at  sunset;  for 
the  tenant  has  tiU  then  to  make  payment;  and  the  demand, 
to  work  a  forfeiture,  should  be  made  at  the  time  when  the 
tenant  is  bound  to  pay.  I  speak  with  perhaps  more  con- 
fidence on  this  subject,  because  I  remember  that  very  early 
in  my  professional  life,  I  had  occasion  to  consider  this 
question,  and  I  wrote  a  much  more  elaborate  opioion  than 
I  should  think  of  delivering  now,  and  it  so  happened  that 
that  opinion  came  before  a  gentleman  very  emuient  at  the 
bar  (Mr.  Erskine),  who  was  pleased  to  compliment  me  upon 
it.  I  mention  this  circumstance,  to  shew  in  what  manner 
this  subject  has  been  impressed  on  my  mind. 

Nonsuit 

Denrnan,  and  FoUett,  for  the  lessor  of  the  plaintiff. 
Steer,  for  the  defendant. 

[Attornies — Hurley,  and  Burgen.'] 


In  the  ensuing  Term,  Denrnan  moved  to  set  aside  the 
nonsuit;  but  the  Court  refused  a  rule. 

The  anthorities  on  this  subject  will  be  found  collected  in  1  Wms.  S«md. 
287^  n.  16. 
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Adjourned  Sittings  in  London,  (tfter  'Easter  Term, 

1829. 

The  Right  Honourable  Sir  L.  Shadwell,  Knight,  r.     June  iiM. 
Hutchinson. 

x}XR  first  count  of  the  declaration  stated,  that  the  plain-  The  custom  of 
tiff,  on  the  22nd  day  of  November,  1822,  demised  a  cer-  Jito^raman  ^ 
tsun  messuage  and  premises  in  the  parish  of  Saint  Alphage,  ^^^^^  '">' 
London,  to  one  John  Daniel  Gower,  for  a  certain  term  dent  founda- 
of  yean  not  yet  expired,  the  reversion  thereof,  after  the  he  may  darken 
expiradon  of  the  said  term,  belonging  to  the  said  plaintiff.  ?"hto  Aereb' " 
It  then  went  on  to  aver,  that,  also,  before  and  at  the  time  must  be  con6a- 
&c.,  there  was  and  now  is,  and  of  right  ought  to  be,  in  the  where  au  the 
said  messuage,  a  certain  ancient  window,  through  which  the  buUdTng^beiong 
light  and  air  for  and  during  all  that  time  ought  to  have  en-  ^  ^^  P^^y* 

1        N  ,      .It    ^    .   1  1  1  and  will  not  jus- 

tered  and  come,  and  still  of  right  ought  to  enter  and  come,  tify  him  in 
from  a  certain  open  and  uncovered  place  or  space  situate  ^{^clton^by  ' 
and  being  in  London  aforesaid,  and  next  and  adjoining  to  "Xof  hu "o 
the  said  messuage,  into  a  certain  room  or  apartment  in  and  » to  daricenthe 
parcel  of  the  said  messuage,  for  the  convenient  and  whole-  will  bdon^ng 
some  use,  occupation,  and  enjoyment  thereof;  yet  the  de-  *•*>*"»««*»«»«••• 
fendant,  well  knowing  the  premises,  but  contriving,  &c«,  to 
injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  his  re- 
versionary estate,  &c.,  during  the  continuance  of  the  said 
term,  and  whilst  the  said  plaintiff  was  interested,  &c.,  to 
wit,  on  the  1st  of  January,  1824,  and  on  divers  other  days 
and  tunes  between  that  day  and  the  exhibiting  of  the  bill, 
&c.,  wrongfully  and  unjustly,  without  the  leave  or  licence, 
and  against  the  will,  of  the  said  plaintiff,  put,  fixed,  and 
placed,  and  caused,  &c.,  to  be  put,  &c.,  close  and  next  ad- 
joining to  the  said  messuage,  a  certain  roof  or  cover  above 
ond  over  the  said  open  and  uncovered  place  or  space,  and 
higher  up  than  the  said  window,  and  thereby  roofed  in 
«»d  covered  over  the  said  place  or  space  higher  up  than 
the  said  window,  and  wrongfully,  &c.,  kept  the  said  roof 
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or  cover  so  put^  &c.,  and  the  said  place  or  space  so  roofed, 

SuADWBLL  ^^**  ^^^  *  ^?"S  space  of  time,  &c.  By  means  thereof  the 
V.  said  room  or  apartment,  &c.,  was,  and  still  is,  greatly 

darkened,  &c.,  and  thereby  the  said  room  hath  been  ren- 
dered close,  uncomfortable,  unwholesome,  and  unfit  for 
habitation,  &c.  The  concluding  averment  stated,  that  the 
plaintiiF,  by  means  of  the  said  several  premises,  was  great- 
ly  injured,  prejudiced,  and  aggrieved  in.  his  reversionary 
estate,  &c. 

There  were  other  counts,  stating  the  complaint  in  a  dif- 
ferent manner,  and  one  which  charged  the  defendant  with 
having  cut,  broken,  and  made  divers  large  holes  and  aper- 
tures in  one  of  the  walls,  and  put  pieces  of  timoer  and 
wood  in  them,  whereby  the  house  was  damaged  and  the 
plaintiff  injured  in  his  reversionary  interest  (a). 

Plea — The  general  issue. 

The  plaintiff  sued  as  a  trustee. — To  prove  the  antiquity 
of  the  window,  a  witness  was  called  who  was  sixty-seven 
years  of  age,  and  he  proved  that  he  served  his  apprentice- 
ship in  the  house  in  question;  that  the  window  was  very 
high  up  in  the  wall  of  the  room,  and  had  a  table  under  it, 
at  which  they  worked,  and  that  the  window  then  had  the 
appearance  of  being  very  old*  The  obstruction  was  oc- 
casioned by  a  skylight  roof  in  a  yard  between  the  house 
in  question  and  that  occupied  by  the  defendant*  There 
had  been  a  similar  skylight  before,  but  it  was  then  so 
placed  in  a  slanting  position  as  to  be  below  the  window 
in  question,  and  therefore  not  to  darken  it.  The  skylight 
complained  of  rested  on  two  side  partitions  crossing  the 
yard,  one  of  which  had  been  raised  so  as  to  bring  the  sky- 
light across  the  window  in  quection,  and  to  obstruct  about 
half  of  it.  The  plaintiff's  witnesses  said,  that  the  support 
of  the  former  skylight  was  by  a  partition  of  wood,  and  that 
the  brick  wall  was  a  new  erection.    They,  however,  ad- 

(a)  It  was  stated  to  be  a  matter  turn  which  the  cause  took,  the 
of  dispute,  whether  the  holdfasts  consideration  of  that  question  be- 
in  the  wall  of  the  plaintiff's  house  came  unnecessary, 
were  ancient  or  not;  but,  from  the 


EASTEk  TERM.  10  GEO.  IV. 

mittedy  on  their  cross-examinatioiiy  that  the  obstruction 
might'easily  be  removed  in  the  course  of  two  or  three  days. 

/.  Williams  and  Cunvood^  for  the  defendant,  first  con- 
tended, that  the  injury  was  not  such  as  to  entitle  the  re- 
yersioner  to  maintain  an  action.  ^ 
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Lord  Tenterden,  C.  J.—- 1  have  no  doubt  that  this  is 
a  case  in  which  the  reversioner  may  maintain  an  action,  be- 
cause it  is  an  injury  to  the  right  that  he  complains  of;  and 
the  efiect  of  letting  the  obstruction  stand  might  be,  that, 
from  the  death  of  witnesses,  evidence  of  its  erection  might 
be  lost,  and  so  the  injury  would  become  permanent  (a). 

</.  fFilUams  then  opened,  that  he  should  be  able  to 
prove,  that,  in  the  yard  in  question,  there  was  originally  a 
brick  wall,  having  every  appearance  of  being  ancient,  up- 
on which  the  original  skylight  rested,  and  that  the  defend- 
ant had  only  raised  that  wall,  and  consequently  the  skylight, 
as  he  might  legally  do  within  the  city,  according  to  the 
custom  of  London,  which  allows  a  man  to  build  to  any 
height  upon  ancient  foundations,  even  though  he  should 


(a)  In  the  case  of  Jesser  ▼.  Gif* 
ford,  4  Burr.  2141,  which  was  an 
action  for  erecting  a  wall,  where- 
by the  pluntifiPs  lights  were  ob- 
stracted,  the  plaintiff,  in  one  of 
the  counts,  declared  as  the  rever- 
sioner, and  a  verdict  was  found 
for  the  plaintiff,  with  general 
damages. 

Mr.  Seijeant  Burlund  moved  in 
arrest  of  judgment,  on  the  ground, 
that  the  action  would  not  lie  by 
a  revernoner,  being  only  an  injury 
to  the  person  in  postession.  He  ob- 
tuned  a  rule  to  shew  cause,  but, 
when  it  came  on  to  be  argued, 
Mr.  Justice  Aston  mentioned  a 
case  of  Tomlinson  v.  Brown,  decid- 
ed in  Easter  Term,  1755.    Therc^ 


in  a  similar  action,  it  had  be^n 
argued  for  the  defendant,  that  a 
temporary  nuisance  could  not  be 
an  injury  to  the  inheritance,  as  it 
might  be  abated  before  the  estate 
came  into  possession,  and  that  a 
contrary  construction  would  ren- 
der the  party  liable  to  a  double  ac- 
tion. On  the  other  hand,  it  was 
contended,  that  th^  obstruction 
would  lessen  the  value  of  the  re- 
version on  a  sale.  The  Court 
were  of  opinion  that  an  action 
might  be  maintained  both  by  the 
reversioner  and  the  tenant;  and 
upon  the  authority  of  this,  the  rule 
of  Mr.  Serjeant  Burland  was  di- 
rected to  be  discharged. 
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darken  his  neighbour's  lights  thereby*  He  referred  to 
Bohun's  Privilegia  Londini,  p.  54,  title,  *^  Concerning 
building  on  old  foundations,  and  stopping  of  lights,  in  the 
city  of  London  (a)," 


(a)  It  is  there  sud :  **  It  is  war- 
rantable, by  the  custom  of  London, 
to  rebuild  any  house  upon  the 
old  foundation  where  the  andent 
house  stood,  in  haght  at  the 
pleasure  of  the  party,  although, 
by  rebuilding,  the  lights  of  Ins 
neighbour  be  stepped  up,  unless 
there  be  some  writings  to  the 
contrary."  The  case  of  Regmmid 
Hughes  is  mentioned  as  deciding 
the  following  points,  «ur.  **  That 
the  custom  of  London  vnH  not  en< 
able  a  man  to  erect  a  new  bouse 
upon  a  void  space  of  ground, 
whereby  the  ancient  lights  of  an 
old  house  are  stopt  up ;"  and  also, 
"  that,  if  the  ne^v  boose  be  only 
erected  on  the  ancient  foundation, 
without  any  enlargement,  dther, 
in  longitude  or  latitude,  howsoever 
it  be  made  so  high  that  it  stoppeCh 
up  the  lights  of  the  old  house,  yet 
he  is  not  subject  unto  any  action, 
because  the  law  authorizes  a  man 
to  build  as  high  as  he  may  upon 
an  ancient  foundation."  The  au- 
thor adds,  **  and  agreeing  to  tins 
seemetii  4  Ed.  3, 150,  to  be,  where 
an  assize  of  nuisance  was  brought 
for  erecting  a  house  so  high  that 
the  light  of  the  plaintiff,  in  the 
next  adjoining  house,  was  disturb- 
ed by  it."  Upon  thb  particular 
custom  see  also  the  case  of  P/vm- 
mer  y.  Beit/Aom,  I  Burr.  248, 
where  the  two  following  customs 
were  pleaded  :~JVrs/,  ••Tlial,  if 
any  person  has  a  messuage  or 
house  in  the  city  of  London  ad- 
joining or  contiguous  to  another 
messuage  or  house,  or  to  the  an- 


cient ^tmc/a/ioru  ofonty  in  tliesaid 
city,  which  former  house  has  an- 
cient  lights  or  windows  fronting  op- 
podte  to  or  over  such  other  ad- 
joining or  contiguous  messuage  or 
house,  or  9XkMnXfoundationofone; 
such  iHher  person,  owner  of  the 
latitr  wtesMuage  or  homey  or  ancKHt 
fmmdation  of  one,  may  well  and 
lawfully  exalt  such  his  messua^ 
or  house,  or  rebuild,  upon  the 
ancient  foundations  of  such  his 
accent  or  contiguous  messuage 
or  house,  any  new  messuage  or 
housff  to  amy  heighth  that  he  shell 
please,  against  and  opposite  lotkt 
said  ancient  lights  and  windows  of 
such  first  mentioned  neighboaring 
messuage  or  house,  to  which  his 
messuage  or  house  or  ancient  fouo- 
dations  of  a  messuage  or  home, 
are  so  contiguous  or  adjoinini^, 
and  thereby  darken  and  obscure 
such  andent  lights  and  window? 
of  such  first  mentioned  neighbour- 
ing house,  baring  such  ancieat 
lights  and  window8,unlesstheRliM 
been  some  writing,  instrument,  or 
record  of  an  agreement  or  rcstri^ 
tion  to  the  contrary."  The  sccatd 
custom  pleaded  was  amilar  to  the 
first,  substituting  the  wbrds  mc- 
tion  or  hmilding  for  the  wwds  no- 
suage  or  house.  On  these  pleas 
issue  was  joined,  and  writs  of  rer- 
tiorari  were  directed  to  the  Mayor 
and  Aldermen  to  certify  wbetfarr 
there  were  sudi  customs  oraot: 
and  Sir  WiOiam  Morton,  Koi^^t, 
Recorder  of  London,  certified,  ert 
tenus,  by  command  of  the  Lofd 
Mayor  and  Aldermen,  tlMl  tbere 


HUTCHINSOIf 
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Lord  Temtsrden,  C.  J. — Suppose  you  prove  your  case  i839- 
as  you  have  stated  it,  I  do  not  think  that  it  will  be  any  Shadwbll 
answer  to  this  action.  I  am  of  opinion  that  the  custom 
must  be  confined  to  building  on  ancient  foundations,  where 
all  the  four  walls  belong  to  the  party.  In  this  case  you 
come  close  to  the  plaintiff's  house  and  raise  the  skylight 
against  it,  which  I  think  you  are  not  entitled  to  do.  I 
give  no  decided  opinion  as  to  the  legality  of  the  custom, 
but  I  should  think,  that,  in  order  to  support  it,  the  walls 
which  are  raised-  must  be  very  old,  at  least  as  old  as  the 
.lights  which  they  obstruct.  However,  I  wish  not  to  be 
considered  as  deciding  that  question  now.  The  verdict 
must  be  for  the  plaintiff. 

Verdict  for  the  plaintiff. — Dami^es,  l$*  (a). 

Taunton  and  Coleridge^  for  the  plaintiff. 
tf.  WiUiams  and  Curwood,  for  the  defendant. 
[Attomiea—XoAe  4*  Co.,  and  Eicke,"] 

was  BQch  a  custom  as  that  alleged  alleged."  And  in  Appleton  v. 
in  the  first  plea,  but  not  such  a  Stoughton,  Cro.  Car.  516,  the  de- 
custom  as  that  alleged  in  the  se-  fendaut  pleaded  a  custom  of  Lon- 
cond.  .The  Reporter  adds  in  a  don,  relating  to  the  trade  of  a 
note,  that ''  a  consultation  was  had  "point  maker,  upon  which  the  plain* 
in  thelcity,  concerning  the  sort  of  tiff  took  issue,  and  a  writ  was 
gown  which  it  was  proper  for  the  awarded  to  the  Mayor  and  Alder- 
Recorder  to  put  on,  to  make  this  men  to  certify  by  the  mouth  of 
are  temu  return ;  in  which  consul-  their  Recorder,  (ore  tenus),  wbe- 
tation  it  was  determined,  that  it  ther  there  was  such  a  custom,  and 
ought  to  be  the  purple  cloth  robe,  therecorder  certified  that  there  was 
faced  with  black  yeWet,  and  not  not.  And  after  this  certificate  it 
his  scarlet  gown,  his  black  silk  was  moved,  that  this  was  a  mis- 
one,  nor  the  common  bar  gown.''  trial.  But,  after  long  deliberation, 
(«)  As  to  the  customs  of  London  it  was  resolved  by  the  Court,  that 
generally—In  IRolle's  Rep.  p.  106,  the  trial  was  good.  The  manner 
it  is  said :  "  If  judgment  be  given  of  obtaining  such  a  certificate  of  a 
in  London,  and  it  comes  into  B.  custom  of  London  Is  set  forth  in 
R.,  we  ought  to  take  notice  of  the  the  case  of  Plunmer  y.  BetUham,  I 
custom  of  London  without  being  Burr.  248. 
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The  statute  8 
Ann.  c.  9,  t.  39, 
making  void  in- 
dentures of  ap- 
prenticeship, in 
which  the  full 
sum  and  sums  of 
money  received, 
given,  paid,  se- 
cured, or  con- 
tracted for,  are 
not  truly  insert- 
ed, does  not  ap- 
ply to  cases 
where  the  sum 
actually  paid  is 
inserted  in  the 
indenture, 
though  it  is  a 
less  sum  than 
that  which  was 
originally 
agreed  for,  and 
the  reduction 
was  made  to 
diminijkh  the 
amount  of 
stamp-duty. 


CASES  AT  NISI  PRIUS* 

Kino  r.  Low. 

C/OVENANT,  on  an  indenture  of  apprenticeship,  for 
not  instructing,  &c.,  by  the  apprentice  against  the  master. 
Pleas— JVb«  est/actum ,  and  several  special  pleas :  upon  which 
the  issues  in  substance  were,  Firsi,  whether  the  apprentice 
voluntarily  absented  himself,  and  became  bound  to  another 
person ; — Secondly,  whether  he  was  dismissed  because  he 
was  incapable  from  ill  health  of  attending  to  the  business; 
— and  thirdly,  whether,  supposing  he  had  absented  him- 
>8elf,  he  had  afterwards  tendered  himself  to  serve,  and  was 
refused. 

From  the  evidence,  it  appeared,  that  the  plaintiff,  whose 
father  was  a  waterman,  was  bound  apprentice  to  the  defend- 
ant in  April,  18S6,  to  learn  the  business  of  a  book-binder, 
and  continued  with  him  till  October,  1827,  when  the  busi- 
ness was  parted  with  to  a  Mr.  Williams;  the  apprentices, 
three  in  number,  of  whom  the  plaintiff  was  the  youngest, 
continuing  in  it.  The  plaintifi'  had  been  employed  chiefly 
in  out-door  work  before  Mr.  Williams  took  the  business; 
and  on  being  put  to  the  in-door  work,  which  was  beav^y, 
he  became  ill,  and  went  home  ill  twice  between  the  1st  of 
October,  1827,  and  the  beginning  of  May,  1828.  It  ap- 
peared that  the  work  began  about  seven  in  the  morning, 
and  that  the  plaintiff  used  to  become  fatigued  and  unable 
to  proceed  with  his  business  about  four  in  the  afternoon. 
Mr.  Williams  sent  him  to  his  father  one  Sunday  mornhig, 
he  having  then  been  ill  for  several  days  and  done  no  work, 
and  sent  a  note  with  him,  stating,  that  his  business  would 
not  permit  him  to  continue  to  keep  him.  In  consequence 
of  this,  the  father  called  upon  Mr.  Williams,  who,  in  con- 
versation, told  him  that  he  had  only  business  enough  for 
two  apprentices,  and  also,  that  the  plaintiff's  state  of 
health  was  such  as  to  render  him  unfit  for  the  business  of 
a  book-binder.  On  the  12th  of  June,  1828,  the  plaintiff 
was  bound  to  a  waterman,  who  was  a  proprietor  of  one  of 
the  Gravesend  sailing  boats.     The  father  obtained  the 
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indenture  from  Mr.  Williams,  saying,  that  it  was  the  only 
eridence  of  his  having  paid  the  premium.  He  afterwards 
went  to  the  defendant's  son,  who  managed  the  defendant's 
affairs,  and  he  told  him  that  he  had  settled  his  father's 
debts  by  paying  7«.  in  the  pound.  The  plaintiff's  father 
said  he  thought  he  was  entitled  to  the  same.  The  defend- 
ant's son  said  he  could  not  see  that,  but  gave  no  reason. 
The  plaintiff's  father  then  made  inquiries  as  to  the  truth 
of  the  statement,  and  found  that  i(  was  correct.  It  ap- 
peared further,  that  SOL  was  the  premium  agreed  for,  but 
that  19/.  19^.  only  was  paid,  and  the  stamp  on  the  inden- 
ture was  for  the  sum  paid. 

Scarlett f  A.  6.,  for  the  defendant,  first  submitted, 
that  the  indenture  was  void  under  the  statute  8  Ann.  c.  9, 
8.  39,  which  enacts,  that  all  indentures  of  apprenticeship, 
&c.  **  wherein  shall  not  be  truly  inserted  and  written  the 
full  sum  and  sums  of  money  received,  or  in  anymsCf  direct- 
ly  or  indirectly i  given,  paid,  secured,  or  contracted/or,  with 
or  relating  to"  any  apprentice,  &c.,  "  shall  be  void,  and 
not  available  in  any  Court  or  place,  or  to  any  purpbse 
whatsoever,  any  charter,  law,  or  custom  to  the  contrary 
notwithstanding." 

Lord  Tenterden,  C.  J.,  was  of  opinion,  that,  as  the 
sum  mentioned  in  the  indenture  was  the  sum  actually  paid, 
it  was  sufficient  (a). 

Scarlettf  A.  G.,  then  addressed  the  Jury,  and  contend- 
ed,—i^tr^,  that  the  plaintiff  was  not  entitied  to  a  verdict, 
as  there  was  no  proof  of  any  tender  of  his  services; — ^and 
Secondly,  that,  if  he  was  entitled  to  a  verdict,  yet  it  was  a 
case  for  nominal  damages  only,  as  the  business  of  a  water- 
man wi|s  better  suited  to  his  health  than  that  of  a  book- 
binder; and  it  would  be  unfair  to  give  back,  in  the  shape 
of  damages,  any  portion  of  the  premium,  as  the  plaintifl* 

(a)  This  accords  with  the  opin-  case  of  Shepherd  v.  Hall,  3  Camp, 
ion  of  Lord  Ellenhwough,  in  the      180. 
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had  been  supported  for  two  years;  and  the  principle  upon 
which  premiums  are  given,  is,  that  the  master  may  have 
some  recompence  for  the  eaiiy  part  of  the  time  during 
which  the  apprentice  is  of  littk  use  in  the  business. 

HuicMnsonf .  for  the  plaintiff,  in  reply,  contended,  that 
there  was  a  sufficient  tender  of  service,  and  that  the  state 
of  health  was  produced  by  the  sudden  change  frpm  die 
out-door  work  to  the  confinement  of  the  in-door  business. 
He  alao  submitted,  that  the  plaintiff  was  entitled  to 
damages,  inasmuch  as  the  business  of  a  book-binder  was 
more  profitable  than  that  of  a  waterman. 

Lord  Temterdbn,  C.  J.  (in  summing  up),  said : — ^The 
only  question  of  fact  is,  whether  there  was  a  sufficient  offer 
on  the  part  of  the  plaintiff  to  return  to  the  service*  It  is 
quite  clear  that  there  was  no  voluntfffy  absenting.  The 
letter  of  Mr.  Williams,  written  at  .the  time  when  there  was 
no  contrqversy,  seems  tome  better  evidence  than  the  parol 
testimony  of  what  occurred  afterwards.  But  the  state- 
ments of  Williams  altogether  differ  very  little  from  his  evi- 
dence, for  he  says,  that  he  had  not  employment  for  more 
than  two  apprentices,  although  he  mentioned,  in  addition, 
the  state  of  the  pldintiff^s  health.  The  state  of  health 
would  naturally  be  a  reason  for  selecting  the  plaintiff  as 
the  one  to  be  sent  back  under  such  circuitnstances*  If  you 
take  a  young  lad  who  has  been  used  to  out-door  work,.and 
keep  him  in  a  confined  room  for  several  days  together,  it 
will  have  the  effect  of  injuring  his  health.  The  plaintiff 
should  have  been  accustomed  by  degrees  to  the  in-door 
business.  Then  was  there  a  sufficient  offer  to  return?  It 
was  not  necessary  to  make  a  tender  to  the  defendant,  be- 
cause his  afiairs  were  managed  by  his  son,  and  his  business 
had  been  parted  with  to  Williams.  The  question  is,  i^e- 
ther  the  plaintifi^s  father,  when  he  made  all  the  inquiries 
into  the  state  of  the  defendant's  affairs,  did  not  intend  to  say 
that  his  son  was  willing  to  return.   Then,  as  to  the  damagesj 
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you  find  thai  for  some  time  past  the  pkintiff  has  been  in 
an  employment  better  suited  to  his  health.  But  the  father 
says  it  is  a  worse  business.  You  will  give  such  moderate 
damages  as  you  think  right,  under  the  cireumstances. 

Verdict  for  the  plaintiff. — Damages,  19/.  19^., 
being  the  amount  of  the  premium. 

Hutchinson  and  Chiiiy^  for  the  plaintiff. 
Scarlett,  A.  G.,  and  Payne,  for  the  defendant. 
[Attonues— r.  Broume,  and  Fc^fne  4r  LeachmanJ] 


COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  at  Westminster,  after  Easter 
Term,,  IS29. 

BBFORE  LORD  CHIEF  JUSTICE  TINDAL. 

Kemble  v.  Farren.  j„„^  13^yi^ 

Assumpsit  for  the  breach  of  an  agreement,  dated  the  where  it  ap- 
6th  of  June,  1827,  stated  to  be  made  betwfeen  the  plamtiff,  ^^^f  f»  ;»>« 

'  '  ^  r  J    record,  that  an 

Mr.  Charles  Kemble,  on  behalf  of  himself  and  the  other  agreement  sued 

proprietors  of  Covent  Garden  Theatre^  of  the  one  part,  the^^iainUfff  on 

and  the  defendant  of  the  other  part.     The  principal  ques-  ^if^and^^Ie"' 

tion  in  the  cause  was,  whether  there  had  been  a  change  in  oiherproprieiow 

-  -   ,        .  .        .«.      «       1    r     1     of  a  theatre,  evi- 

the  management  of  the  theatre  so  as  to  justify  the  defend-  dence  of  the  de- 
ant  in  withdrawing  from  it,  under  a  particular  clause  in  oftnch  other^^ 
the  agreement.  The  proprietors,  in  addition  to  the  plain-  heid"a?"i^bie 
tiff,  were  Mr.  Willett  and  Captain  Forbes.     It  appeared  on  the  part  of 

,  .  «<■«  .111  .the  defendant. 

that  certam  papers  bad  been  signed  by  the  proprietors, 
giving  particular  powers  to  Mr.  Fawcett,  as  stage  manager. 
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CampbeUf  for  the  defendant,  on  his  cross-examination 
of  Mr.  Robertson,  the  treasurer  of  the  theatre,  who  stat- 
ed that  he  had  seen  such  papers,  asked,  if  Mr.  Wiliett 
had  not  told  him  that  the  papers  were  delivered  to  Mr. 
Fawcett. 

Wilde,  Serjt.,  objected  to  evidence  of  any  thing  said  by 
Wiliett,  who  was  not  the  plaintiff  in  the  cause. 

Campbell. — It  appears  that  Mr.  Wiliett  is  a  proprietor, 
and  Mr.  Kemble  makes  the  agreement  on  behalf  of  him- 
self and  the  other  proprietors.  This  makes  Mr.  Wiliett 
a  co-principal.  The  action  is  brought  for  his  benefit, 
and  he  will  be  entitled  to  a  portion  of  the  damages.  Even 
if  Mr.  Kemble  were  only  agent,  the  evidence  would  be  ad- 
missible, on  the  same  principle  as,  in  an  action  by  a  broker 
on  a  policy  of  insurance,  the  declarations  of  the  principal 
*  are  received. 

TiNDAL,  C.  J. — I  think  that,  as  it  appears  on  the  record 
that  the  agreement  was  made  by  the  plaintiff  on  behalf  of 
himself  and  the  other  proprietors,  and  it  is  proved  that 
Mr.  Wiliett  is  one  of  the  proprietors,  the  better  way  will 
be  to  receive  the  evidence. 

Verdict  for  the  plaintiff.— Damages,  750A  (a). 

WiUe,  Serjt.,  and  Coleridge,  for  the  plaintiff. 
Campbell,  Thomson,  and  Hill,  for  the  defendant. 
[Attomies— LoimMojii  4*  Co.,  and  EeynoUr  4r  Co.] 


(a)TheplunUff80ught  to  recover  cided  by  Lord  n^n/onrf,  then  L. 

the^um^  of  1,000^  as  liquidated  C.  J.  Bett.    TMal,  C.  J^  acted 

damages,  under  a  parUcular  clause  in  the  same  manner  as  Best,  C  J ., 

in    the   agreement ;   and   Wilde,  .had  done,  leaving  it  to  the  Jury 

Serjt.,  on  his  behalf,  referred  to  to  find  the  actual  damage,  and 

Crisdee  v.  BoUon,  ante,  p.  240,  de-  reserving  the  construcdoa  of  the 
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agreement  to  be  decided  on  mo-  cause,  with  respect  to  a  change  in 

tion  to  the  Court,  if  •  the  verdict  the  management  and  control  of  the 

should  be  for  a  sum  less  than  the  theatre,  a  bill  of  exceptions  was 

1,000/.    And  B  rule  niii  has  unce  tendered  by  the  defendant's  coun- 

been  obtained  by  (Fi^,Serjt.  sel^  which  is  now  pending. 
As  to  the  other  question  in  the 


Gould  v.  Hulme.  ^^^  13M. 

£jB£L.     The  Jir^  coqnt  of  the  declaration  stated,  that  The  office  copy 
the  plaintiff,  before^  &c.,  was  lawfully  possessed  of  a  cer-  peti?iop,'aUMt-* 
tain  messuage,  with  the  appurtenances,  called  or  known  by  ^f  the  LwoWmI 
the  name  of  the  Camden  Arms  Tavern,  and  of  certain  Debtow  Court, 
goods  and  chattels  therein,  and  had  then  and  there  just  dence  to  prove 
before  &c.,  sold  and  disposed  of  his  interest  of  and  in  the  Siiuhf^tftion 
same  to  the  defendant,  &c.    That  the  said  plaintiff,  just  be-  *^i»cribed  by 

•  .     the  loioWent 

fore  &c.,  was  an  insolvent  debtor,  in  actual  custody  in  pri-  was  duly  filed. 
son,  and  had  duly  applied  Jy  petition  to  the  Court  establish-  tcnVy  w'^pl?'' 
ed  for  the  relief  of  insolvent  debtors  in  England  for  his  dis-  p°^"K  creditor, 

^  ^  to  the  chief 

charge  from  such  custody ;  which  petition,  subscribed  by  commiisioner 
the  said  plaintiff  as  such  prisoner,  had  been  duly  filed  in  prcTious  to  the 
the  said  Court,  &c.,  and  a  certain  day  appointed  for  the  |lSIdl"ent°I^, 
bearing  thereof.     It  then  averred,  in  substance,  that  one  isnotapnnieg- 

ed  comiDunica- 

Henry  Revell  Reynolds,  Esq.  was  chief  commissioner  of  the  tion. 
said  Court,  and  that  the  defendant,  to  prejudice  him  against 
the  plaintiff,  composed  and  published  of  and  concerning 
the  said  sale  of  the  said  Tavern,  a  certain  Ubel,  in  the  form 
of  a  letter  addressed  to  the  said  chief  commissioner.  There 
were  other  counts,  and  the  defendant  pleaded — ^Not  guilty. 
The  libel,  after  making  some  observations  on  the  mode  in 
which  the  plaintiff  had  stated  his  debts,  &c.  in  the  schedule, 
proceeded  as  follows: — ''  The  reason  why  he  was  not  op- 
posed by  more  of  his  creditors  was,  that  they  thought  there 
was  nothing,  and  they  knew^  Gould  being  such  a  bad  prin- 
^  dple  fellow,  he  was  up  to  all  manner  of  tricks,  and  that  they 
should  lose  their  time  and  expense  to  no  purpose;  but  I  trust 
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you  can  see  through  his  hypocmy,  and  will  punish  him  ac* 
cordingly.  He,Gould,  obtained 51001, from  meforgood^toiU 
of  the  Camden  Arms f  and440L  appraisement,  making  a 
sum  of  940/.,  last  June,  under  the  most  fraudulent  repre- 
sentations, for  this  house,  that  was  not  doing  any  business 
at  all,  and  was  worth  nothing,  for  which  he  and  four  others 
now  stand  indicted  for  the  conspiracy,  and  will  be  tried 
the  Sittings  after  this  Term.  He  has  ruined  my  prospects 
in  life,  through  his  base  and  fraudulent  representations.  I 
trust  you  will  excuse  me  in  thus  addressing  you,  and  I  beg 
to  remain,  ftc.**  There  was  a  postscript,  stating  that  be 
had  been  told  that  the  plaintiff  intended  to  offer  his  cre- 
ditors 1^.  6d.  or  2s.  in  the  pound,  and  keep  400/.  or  500L 
to  set  himself  up  again  in  business. 

To  prove  the  allegation  which  stated  the  filing  of  the 
petition — 

WUdCf  Serjt.  for  the  plaintiff,  put  in  an  ofiice  copy,  ap- 
pearing on  the  face  of  it  to  be  attested  by  the  officer  of 
the  Court,  which  he  submitted  was  sufficient  evidence  un- 
der the  act  of  Paiiiament  (a). 

Hutchinson,  for  the  defendant,  contended,  that  copies 
were  only  made  evidence  for  particular  purposes,  of  which 
the  present  was  not  one,  and  that,  as  the  averment  in  the 
declaration  was,  that  the  petition  was  subscribed  by  the 
plaintiff,  the  original  ought  to  be  produced,  that  the  fact 
of  his  having  signed  it  might  be  shewn. 

.  Wilde,  Serjt. — The  object  of  the  Legislature,  in  mak- 
ing copies  evidence,  is,  to  diminish  expense,  and  the  office 
copy  in  this  case- is  quite  sufficient.  The  act  requires  that 
the  petition  should  be  signed,  and  without  it  tbe  Court 
would  not  have  jurisdiction.    But  it  appears  that  there 

(o)  1  Geo.  4,  c.  119. 
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has  been  an  order  of  adjudication,  and  it  is  to  be  presum- 
ed that  the  Court  would  not  have  proceeded  to  adjudicate,       Gould 
unless  it  possessed  the  proper  authority  to  do  so.-.  «. 

HULME. 

TiNDAL,  C.  J. — By  one  section  of  the  act,  the  petition 
is  directed  to  be  subscribed  by  the  prisoner,  and  filed  in  . 
the  Court  (a),  and  by  another  section  it  is  provided,  that 
a  copy  certified  by  the  oiSScer,  or  his  deputy,  to  be  a  true 
copy,  shall  at  all  times  be  admitted  as  legal  evidence  in  all 
Courts  whatever  (i).  I  think  we  must  presume  that  what 
is  required  by  the  act  to  be  done  has  been  regularly  done, 
and  that  this  petition  was  subscribed  by  the  plaintiff. 

Hutchinson  afterwards  contended,  that  the  plaintifi^ 
must  be  nonsuited,  because  he  had  not  given  any  proof  of 
the  material  allegation,  that  he  was  possessed  of  the  Cam? 
den  Arms  Tavern. 

Wilde,  Serjt.,  and  Curwood,  referred  to  the  libel  itself, 
as  stating  the  fact,  and  submitted  that  it  was  not  necessary 
to  prove  it  by  evidence  aUunde. 

TiNDAL,  C.  J.,  was  of  opinion,  that  the  words  of  the 
libel  suflSciently  admitted  the  fact,  and  that  the  case  must 
therefore  proceed. 

HtUehinion,  then  addressed  the  Jury,  and  argued  that, 
under  the  circumstances,  the  letter  was  a  privileged  com- 
munication. He  referred  to  Maedougal  v.  Claridge  (c), 
Dunman  v.  Bigg  (d),  and  Fairman  v.  If>e$  (e),  from  which 
he  contended  it  appeared,  that,  if  a  person  had  an  idea 
that  he  was  acting  bond  fide  in  advancing  his  own  cause, 
having  an  actual  interest  in  the  subject-matter  of  the  Ubel, 
he  was  not  answerable  in  an  action,  although  he  might  have 
been  intemperate  in  the  expressions  he  used. 


(a)  1.4. 

(d)\  Camp.  269,  n. 

(6)s.46. 

(e)lD.&R.362. 

(c)  1  Camp.  267. 

IIULMB. 


CASES  AT  NISI  PRIUS. 

TiKDAL,  C.  J.9  in  his  summing  up,  inter  alia,  said,  that, 
^j^^^       although  statements  made  in  regular  proceedings  at  law, 
V.  might  be  privileged  if  bond  Jide^  notwithstanding  they 

were  untrue,  yet,  in  his  opinion,  such  an  irregular  and  im- 
proper proceeding  as  this,  of  addressing  the  Judge,  could 
not  be  considered  as  at  all  coming  within  the  line  of  privi- 
leged communications.  His  Lordship  left  the  case  to  the 
Jury,  who  found  a  .  • 

Verdict  for  the  plaintiff. — ^Damages,  \s. 

Wilde,  Serjt.,  and  Cunvoody  for  the  plaintiff. 
Hutchinson,  for  the  defendant. 

lAttoimei^Goddurd,  and  WiglyJ] 


PROMOTIONS. 

In*  the  Vacation  after  Easter  Term,  the  Right  Honour- 
able Sir  William  Draper  Best,  Knt.  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas,  was  created  a  peer,  by  the 
title  of  Baron  Wynford,  of  Wynford  Eagle,  in  the  county 
of  Dorset,  and  resigned  his  offic6  of  Lord  Chief  Justice, 
on  Friday,  the  6th  of  June. 

Sir  Nicolas  Conyngkam  lindal,  ELnt.,  his  Majesty's 
Solicitor  General,  was  appointed  Lord  Chief  Justice  of 
the  Common  Pleas,  vice  Lord  Wynford,  resigned* 

Sir  James  Scarlett,  Knt.,  one  of  his  Majesty^s  counsel, 
was  re-appointed  Attorney-General,  vice  Sir  Charks 
Wetherell,  Knt.,  resigned ;  and  Edward  Burtenshaw  Sug- 
den,  Esq.,  one  of  his  Majesty's  counsel,  was  appointed  So- 
licitor-General, vice  Sir  Nicolas  Conyngham  Tindal, 
Knt. 
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BEFORE    MR.    BARON  HULLOCK,    MR.   JUSTICE    LITTLEDALE| 
AND    MR.    SERJEANT  ARABIN. 


Rex  v.  Edwin  Martin  Van  Butchell.  June  17M. 

Manslaughter.     The  indictment  charged   the  ifapenonftond 

^^  ^  and  honest- 

death  to  be  by  the  thrusting  of  a  "  round  piece  of  ivory  ly  exercising  his 

into  and  up  the  fundament  and  against  the  rectum**  of  the  apadent,  pei^*^ 

deceased,  William  Archer,  thereby  making  "  one  perfor-  ^™^^|f*^ 

atioD,  laceration,  and  wound,  of  the  length  ftc,  in  and  (?u*^  the  p«. 

Arough  the  said  rectum  of  the  said  William  Archer.**  is  not  guUty  of 

mansUnighter, 
and  it  makes  no 

AdolphuSy  for  the  prosecution,  stated  that  the  deceased  difference  whe- 
had  laboured  under  a  disease  of  the  rectum,  respecting  i)e  a  regular  sur- 
which  he  went  to  Mr.  Van  Butchell,  on  the  10th  May,  Xtii«°he^hL' 
1829;  when  Mr.  Van  Butchell  passed  an  instrument  (a)  in-  ***^^.»  ^^^ 

,  ,  ,  ,  medical  edoca- 

to  his  body,  giving  him  some  pain ;  and  that  on  the  deceased  caUon  or  nou  ^_. 
returning  home  he  took  to  his  bed,  from  which  he  never  dedaraUon^*a 
rose,  having  died  on  the   17th  of  May.     He  then  read  fj^JJI^bie^*'^" 
an  extract  from  Blacks  tone's  Commentaries  (b),  and  an  ex-  the  trial  of  an 

indictment  for 

tract  from  Hale's  P.  C.  (e),  and  was  proceeding  to  state  mansUnghter, 

it  must  have 
been  made  by 

him  under  an  impression  of  almost  immediate  dissolution,  and  it  is  not  enough  that  the  deceased 

shonld  have  thought  that  he  should  ultimately  never  recover. 

Before  a  declaration  of  a  deceased  person  is  received  as  a  declaration  in  artieulo  mortis,  the  Judge 

will  hear  all  that  the  deceased  said  respecting  the  danger  in  which  he  considered  himself  to  be,  and 

it  will,  upon  this,  be  for  his  Lordship  to  decide  whether  the  deceased  then  had  that  impression  on 

bis  mind  wUch  would  render  bis  declaration  admissible. 

{a)  A  rectum  bougie.  been  to  a  civil  action  for  neglect 

{b)  Black.  Comm.  Book  4,  c.  or  ignorance;  but  it  hath  been 

14 — **  If  a  physician  or  surgeon  holden  that,  if  it  be  not  a  regular 

gives  his  patient  a  potion  or  plais-  physician  or  surgeon,  who  admia- 

ter  to  cure  him,  wluch,  contrary  isters  the  medicine,  or  performi  ^ 

to  expectation,  kills  him,  this  Is  the  operation,  it  b  manslaughter, 

neither  murder  nor  manslaughter,  at  the  least;    yet  Sir  Matthew 

but  misAlventure,  and  he  shall  Hale  very  justly  questions  the  law 

not  be  punished  criminally,  how-  of  this  determination." 

ever  liable  he  might  formerly  have  (c)  I  H.  P.  C.429.    If  a  phy- 
VOL.  111.                               TT 
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that  Lord  Coke  bad  said,  that,  if  one  who  is  not  a  regular 
surgeon,  take  upon  him  to  cure  a  man,  and  the  patient  die, 
this  is  felony  (a). 

HuLLocK,  B. — It  is  so  said,  in  Lord  Coke's  Institutes,  un- 
doubtedly, but  there  has  never  been  any  decision  of  the  kind. 


Adolphus. — The  gentleman  now  standing  at  the  bar  is, 
as  I  happen  to  know,  the  son  of  a  person  of  great  ezperi*. 
ence,  and  he  has  himself  had  much  practice,  for  a  great 
many  years,  which  I  think  you  should  take  as  raising  a 
presumption  that  he  has  had  a  regular  education;  indeed, 
I  have  been  told  that  Mr.  Van  Butchell  is  a  regularly 
educated  surgeon.  Whether  he  is  a  member  of  the  Col- 
lege of  Surgeons,  I  know  not;  and  I  believe  you  will  be 
told  by  the  Court  that  that  is  not  essential;  and  I  think  you 
will  also  be  told,  that  we  must  not  scrutinize  too  nicely  as 


Bician  gives  a  person  a  potion 
without  any  intent  of  doing  him 
any  bodily  hurt,  but  with  an  in- 
tent to  cure  or  prevent  a  difiease, 
and,  contrary  to  the  expectation 
of  the  physician,  it  kills  him,  this 
is  no  homicide ;  and  the  like  of  a 
chinirgeon.  3  E.  3,  Coron.  163. 
And  I  hold  their  opinion  to  be  er- 
roneous that  think;  if  he  be  no  li- 
censed chirurgeon  or  physician 
that  occasioncth  thb  mischance, 
that  then  it  is  felony,  for  phydc 
and  salves  were  before  licensed 
physicians  and  chirurgeons,  and 
therefore  if  they  be  not  licensed,  ac- 
cording to  the  statute  of  the  3  H. 
8,  c.  11,  or  14  H.8,  c.  5,  they  are 
subject  to  the  penaldes  in  the  sta- 
tutes; but  God  forbid  that  any 
mischance  of  this  kind  should 
make  any  person  not  licensed 
giulty  of  murder  or  manslaugh- 
ter. 

(a)  4  Inst.  251.      Lord  Cohe 
there  says,  "  If  one  that  is  of  the 


mystery  of  a  physician  take  a 
man  in  cure,  and  giveth  him  audi 
physic  as  within  tluree  days  be  At 
thereof,  without  any  felonious  in- 
tent, and  against  his  will,  it  is  no 
homicide;  but  Britton  saith,  that 
if  one  tliat  is  not  of  the  mystery 
of  a  physician  or  chirurgeon  take 
upon  him  the  cure  of  a  man,  and 
he  dieth  of  the  potion  or  medicine,- 
this  is,  (saith  he),  covert  felony." 
The  passage  in  Britton,  is  in  cap. 
6,  and  it  b  in  the  following  wonk : 
"Et  pur  ceo  que  ceste  fdonie 
[homicide]  purra  estre  faite  per 
colour  de  jugement  per  faux 
physiciens  and  per  maweya  suni- 
giens  et  per  poyM>a  etin  monltx 
dcs  manieres.  Volons  nous  que 
trestons  ceux  soiet  endites  per 
qui  tidz  covertes  felonies  ont  este 
futes  et  ceux  ausi  qui  finuemeat 
pur  lower  ou  en  autre  manere 
out  ascun  home  dampne  on  f»c 
dumpuer  a  la  mort  per  faux  scr 
mcutz." 
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to  how  the  operation  was  performed,  if  it  was  not  perform-         1829. 
ed  with  such  gross  ignorance  as  to  shew  a  wanton  care- 
lessness of  human  life. 

On  the  part  of  the  prosecution,  it  was  proposed  to  give 
in  evidence  a  declaration  of  the  deceased,  in  ariiculo  mor- 
tis.  To  prove  this,  Mr.  Lloyd,  a  surgeon,  was  called,  and 
he  stated  that  he  saw  the  deceased  on  the  evening  of  the 
10th  of  May,  and  that  the  deceased  appeared  to  think 
that  he  should  never  recover. 

HuLLOCK,  B. — 1  must  hear  all  that  the  deceased  said; 
and  I  must  judge  from  what  he  said,  whether  he  had  that 
impression  on  his  mind,  which  will  make  his  declarations 
admissible  in  evidence. 

Mr.  Lloyd. — ^The  deceased  said,  '  I  feel  that  I  have  had 
such  an  injury  in  the  bowel,  that  I  think  that  I  shall  never 
recover/  On  his  saying  this,  I  endeavoured  to  encourage 
him,  aa  his  symptoms  were  not  then  such  as  to  lead  me  to 
consider  him  in  danger  of  dying;  but  his  expression  was, 
that  he  felt  satisfied  that  he  should  never  recover. 

HuLLocK,  B. — ^Tbe  principle  on  which  declarations  in 
ariiculo  mortis  are  admitted  in  evidence,  is,  that  they  are 
made  under  an  impression  of  almost  immediate  dissolu- 
tion {a).  A  man  may  receive  an  injury  from  which  he  may 
think  that  he  shall  ultimately ''  never  recover,"  but  still  that 
would  not  be  sufiicient  to  dispense  with  an  oath.  I  must 
reject  the  evidence. 

It  was  then  proved  by  Mr.  Lloyd,  that  he  opened  the  body 
of  the  deceased,  and  that  he  found  a  portion  of  the  ileum 
adherent  to  the  rectum,  and  that  on  separating  this  adhe- 
sion, he  discovered  a  small  hole  perforated  through  the 
rectum.  Mr.  Lloyd  was  cross-examined,  with  a  view  of 
shewing  that  these  appearances  might  have  been  the 
result  of  natural  causes ;  and  he  stated,^  that  operations 

{a)  See  the  case  of  Rtx  v.  PihCf  ante,  p.  598,  and  the  aathoritiea  there 
referred  to. 
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would  sometimes  fail,  notwithstanding  that  they  might  be 
most  skilfully  performed;  and  he  added  that  he  himself 
had  operated  in  extracting  an  encysted  tumour  from  the 
breast  of  a  woman,  at  a  time  when  she  was  pregnant,  and 
who  soon  afterwards  died ;  and  that  he  and  many  other  sur- 
geons thought  that  correct  practice,  though  he  admitted 
that  the  propriety  of  the  operation  was  doubted  by  others. 

HuLLOCK,  B.,  inquired  o{  Adolphus,  if  he  thought  he 
could  carry  the  case  farther. 

Adolphus  replied,  that  he  did  not  think  he  could* 

» 

HuLLocK,  B. — I  am  free  to  confess  that  this  does  not 
even  approach  to  a  case  of  manslaughter.  It  would  be 
dreadful,  if,  every  time  an  operation  was  performed,  an  in- 
dividual was  liable  to  have  his  practice  questioned. 

Brodrickf  for  the  defence. — I  am  prepared  to  shew  that 
Mr.  Van  Butchell  has  had  a  regular  medical  education. 

HuLLOCK,  B. — I  do  not  think  that  that  is  at  all  material 
to  the  case. 

Brodrick, — I  can  call  a  great  number  of  patients  whose 
cases  have  been  most  successfully  treated  by  Mr.  Van 
Butchell. 

HuLLocK,  B.  (in  summing  up). — This  is  an  indictment 
ibr  manslaughter,  and  I  am  really  afraid  to  let  the  case 
go  on,  lest  an  idea  should  be  entertained  that  a  mans 
practice  may  be  questioned  whenever  an  operation  fails. 
In  this  case  there  is  no  evidence  of  the  mode  in  which 
this  operation  was  performed;  and,  even  assuming  for  the 
moment  that  it  caused,  the  death  of  the  deceased,  I  am  not 
aware  of  any  law  which  says  that  this  party  can  be  found 
guilty  of  manslaughter.  It  is  my  opinion,  that  it  makes  no 
difference  whether  the  party  be  a  regular  or  an  irregular 
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snrgeon,  indeed,  in  remote  parts  of  the  country ,  many  per- 
sons would  be'  left  to  die  if  irregular  surgeons  were  not  al- 
lowed to  practise.  There  is  no  doubt  that  diere  may  be 
cases  mhete  bbth  regular  and  irregular  surgeons  might  be 
liable  to  an  indictment,  as  there  might  be  cases  where, 
from  the  manner  of  the  operation,  even  malice  might  be 
inferred.  All  that  the  law  books  have  said  has  been  read 
to  you,  but  they  do  not  state  any  decisions,  and  their 
silence  in  that  respect  goes  to  shew  what  the  uniform 
opinion  of  lawyers  has  been  upon  this  subject.  As  to 
what  is  said  by  Lord  Cpke^  he  merely  details  an  authority, 
a  very  old  one,  without  expressing  either  approbiition  01^ 
disapprobation  (a);  however,  we  find  that  Lord  Hale  has 
laid  down  what  is  the  law  on  this  subject.  That  is  copied 
by  Mr.  Justice  JKcuskstone,  and  no  book  in  the  law  goes 


{a)  AU  that  is  stated  by  Lord 
Coke,  on  this  point,  is  set  forth, 
ante,  p.  630,  n.  (a) .  However,  in  the 
same  p^e  of  the  4th  Inst.  Lord 
Coke  says,  "Of  the  College  of 
Pbysidans,  and  of  their  jurisdic- 
tion and  authority,  sufficient  hath 
been  said  in  the  8th  book  of  Re- 
ports, in  Dr.  Bonham'B  case^where- 
unto  we  refer  the  studious  reader. 
Hereunto  we  will  add  for  the  safe- 
ty of  physicians,  especially  of  the 
King's  physicians,  a  record,  wor- 
thy of  observation,  Rot  Pat.  32 
Hen.  6,  m.  17*— *  By  what  war- 
rant physic  is  to  be  given  to  the 
King.'  Rex  adversa  valetudine 
laborans  de  assensu  concilii  sui 
assignavit  Johannem  Arundel,  Jo- 
hannem  Saceby,  et  W.  Hatcliffe, 
medicos;  Robcrtum  Warren,  et 
Johannem  Marshall,  chirurgos; 
ad  libere  ministranduro  et  exe- 
quendum  in  et  circa  personam 
suam;  imprimis,  viz.  quod  licite 
valeant  moderare  lubi  diastam  suam 
et  quod  possint  ministrare  potiones, 
syrnpos,    confeotioncs,    laxitivas 


medicinas,  clysterta,  suppoaitoria, 
caput  purges,  gargarismata  leal- 
nen,  eplthimota,  fomentationes, 
embrocationes,  capitis  rasuram, 
uDCtionesy  emplastra,  cerera  ven- 
tos.  com  scarificatione  vel  sine, 
emorodorum  provocationes,  &c. 
Dantes  singulis  in  mandatis  quod 
in  executione  prsemissorum  sint 
intendentes  &c."  Upon  this  Lord 
Coke  says,  "  Four  things  are 
to,  be  observed.  First,  that  no 
physic  ought  to  be  given  to  the 
King,  without  good  ivamlnt.  Se- 
cond, that  this  warrant  ought  to 
be  made  by  the  advice  of  his  coun- 
dl.  Third,  they  ought  to  min- 
ister no  other  physic  than  that 
which  is  set  down  in  writing. 
Fourth,  that  they  may  use  the 
aid  of  those  chirurgeons  named 
in  the  warrant,  but  of  no  apothe- 
cary; but  to  prepare  and.  do  all 
things  themselves.  And  the  rea- 
son of  all  this  is  the  precious  re- 
gard had  of  the  health  and  safety 
of  the  King,  which  is  the  head  of 
the  common  wealth.'* 
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1829.^  any  further.  It  may  be  that  a  person  not  legally  qualified 
to  practise  as  a  surgeon  may  be  liable  to  penalties  (a);  but 
surely  he  cannot  be  liable  to  an  indictment  for  felony.  It 
is  quite  clear,  you  may  recover  damages  against  a  medical 
man  for  a  want  of  skill;  but,  as  my  Lord  Hale  says,  '^  God 
forbid  that  any  mischance  of  this  kind  should  make  a  per- 
son guilty  of  murder  or  manslaughter.**  Such  is  the 
opinion  of  one  of  the  greatest  Judges  that  ever  adorned 
the  bench  of  this  country ;  and  his  proposition  amounts 
to  this,  that  if  a  person,  bond  fide  and  honestly  exercising 
his  best  skill  to  cure  a  patient^  performs  an  operation 
which  causes  the  patient's  death,  he  is  not  guilty  of  man- 
slaughter. In  the  present  case,  no  evidence  has  been  given 
respecting  the  operation  itself.  It  might  have  been  per- 
formed with  the  most  proper  instrument  and  in  the  moat 
proper  manner,  and  yet  might  have  failed.  Mr.  Lloyd 
has  himself  told  us  that  he  performed  an  operation,  the 
propriety  of  which  seems  to  have  been  a  sort  of  vexata 
qtuBstia  among  the  medical  profession ;  but  still  it  would 
be  most  dangerous  for  it  to  get  abroad,  that,  if  an  opera- 
tion performed  either  by  a  licensed  or  an  unlicensed  sur- 
geon should  fail,  that  surgeon  would  be  liable  to  be  pro- 
secuted for  manslaughter.  I  think  that,  in  point  of  law, 
this  prosecution  cannot  be  sustained;  and  I  feel  bound  to 
say,  that  no  imputation  whatever  ought  to  be  cast  upon  the 
gentleman  who  is  now  at  the  bar,  in  consequence  of  any 
thing  that  has  occurred. 

Verdict — Not  guilty. 

AdolphuM,  for  the  prosecution. 

Brodrick  and  Carringtont  for  the  defence. 

[Attomies — Harper,  and  Flower.'^ 

(«)  The  statutes  by  which  these  them  (the  stst.  34  Hen .  8,  c.  8)  has 

penalties  are  imposed,  which  are  apreamble  prefixed  to  it,  which  is 

all  of  the  rei|B^  of  King  Henry  the  any  tlung  but  complimentary  to 

eighth,  are  collected  in  Com.  Dig.  the  medical  profession, 
tit.  Physician,  (D),  and  one  of 
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Rsx  V.  John  Williamson,  O.  B.  1807}  cor.  Lord  Ellbmbobouob. 

1  HE  prisoner  was  indicted  for  the  murder  of  Ann  Delacroix,  at  the  A  penon  la  th« 
parish  of  St.  James>  Westminster;  he  was  also  charged  with  man-  habit  of  acting  at 
slaughter  by  the  coroner's  inquisition.  tore  away  part 

The  prisoner  was  about  seventy-five  years  of  age.  He  was  not  a  re-  ^f  ^he  prolapted 
gularly  educated  accoucheur,  but  was  a  person  who  had  been  in  the  hiTpadenu*^  ° 
habit  of  acting  as  a  man-midwife  among  the  lower  classes^bf  people.      tuppoting  it  to 

From  the  evidence  of  Elizabeth  Garret,  the  nurse  whowwted  on  Mrs.  ^J,^*^'  bV*** 

Delacroix,  it  appeared  that  Mrs  D.  had  been  deliver^  by  the  prisoner  meana  of  which 

of  a  male  child,  on  Friday,  the  17th  day  of  September,  and  that,  on  the  !^*i}IS5*°|hir*" 

Sunday  following,  an  unusual  appearance  took  place,  which  the  medical  this  person  was 

witnesses  stated  to  be  a  jtrolaptus  uteri.    This  the  prisoner  mistook  for  a  " °^,i"***i^**'t 

remaining  part  of  the  placenta,  which  had  not  been  brought  away  at  the  ter,  unless  he 

time  of  the  delivery;  he  attempted  to  bring  away  the  prolapsed  uterus  by  ^f'  J^^^-  ®' 

force,  and  in  so  doing  he  lacerated  the  uterus,  and  tore  asunder  the  me-  conduct,  arising 

senterie  artery.    This  caused  the  death  of  the  patient,  and  it  appeared  *^'*'*'  ^™  '**• 

ffroasest  isnor— 
from  the  testimony  of  a  number  of  medical  witnesses  that  there  must  ance  or  the  most 

have  been  great  want  of  anatomical  knowledge  in  the  prisoner.  wlminalinattco- 

The  prisoner,  in  his  defence,  said,  that  he  had  acted  according  to  the 

best  of  his  judgment. 

Fourteen  women  were  called  as  witnesses  for  the  defence,  all  of 

whom  had  been  delivered  by  the  prisoner  at  diflferent  times;  but  six 

only  were  examined,  and  they  spoke  to  the  kindness  and  attention  that 

the  prisoner  had  displayed,  and  also  to  his  skill,  so  far  as  they  were  able 

to  judge. 

Lord  Ellbnborough,  C.  J.  (in  summing  up).— There  has  not  beeu 
a  particle  of  eridence  adduced  which  goes  to  convict  the  prisoner  of 
the  crime  uf  murder;  but  still  it  is  for  you  to  consider  whether  the  evi- 
dence goes  so  far  as  to  make  out  a  case  of  manslaughter.  To  sub- 
stantiate that  charge,  the  prisoner  must  have  been  guilty  of  criminal 
misconduct,  arising  either  from  the  grossest  ignorance  or  the  most  cri- 
minal inattention.  One  or  other  of  these  is  necessary  to  make  him 
guilty  of  that  criminal  negligence  ani  misconduct,  which  is  essential  to 
make  out  a  case  of  manslaughter.  It  does  not  appear  that  in  this  case 
there  was  any  want  of  attention  on  his  part;  and,  from  the  eridence  of 
the  witnesses  on  his  behalf,  it  appears  that  he  had  delivered  many 
women  at  different  times,  and  from  this  he  must  have  had  some  degree 
of  skill.  It  would  seem,  that,  baring  placed  himself  in  a  dangerous 
situation,  he  became  shocked  and  confounded.  I  think  that  he  could 
not  possibly  have  committed  such  mistakes  in  the  exerdse  of  his  un«> 
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clouded  faculties;  and  I  own,  that  it  appears  to  me,  that  if  you  find  the 
prisoner  guilty  of  manslaughter,  it  will  tend  to  encompass  a  most  im- 
portant and  anxious  profession  with  such  dangers  as  would  deter  rs- 
WiLLiABSSON.  fleeting  men  from  entering  into  It. 

Verdic^-*Not  guilty  (a). 

(a)  The  rqrart  of  tlut  rase  was  revised  by  one  of  tfae  learosd  counsel  engaged 
in  it. 
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PRINCIPAL   MATTERS. 


ABATEMENT. 
See  P&AOTICB9  5. 

ABORTION. 
On  an  indictment  for  administering 
a  drug  to  a  woman  to  procure  abor- 
tion, she  not  being  quick  with  child, 
if  it  appear  that  the  woman  was  not 
with  child  at  all,  the  prisoner  must  be 
acquitted,  although  it  appear  that  the 
prisoner  thought  that  she  was  with 
child,  and  gave  her  the  drug  with  an 
intent  to  destroy  such  child.  Rex  v. 
Scudder,  Page  605 

ACCEPTANCE. 
See  Bill  of  Exchanob,  £L 

ACCOUNT  STATED. 
SeeAoKE^MnvT,  4. — Bankrupt,  J. — 
Legacy,  1. 
A  yerbal  agreement  was  made 
for  the  purchase  of  some  turnips 
growing  in  a  field.  After  the  pur- 
chaser had  removed  the  prindpal  part, 
the  seller  said  to  him,  "  You  owe  me 
31. ;"  to  which  he  replied,  "  I  will  send 
it  before  I  draw  any  more  turnips." 
He  afterwards  drew  all  the  turnips, 
but  did  not  send  the  3/. :  Held,  that 
it  was  recoverable  on  the  account 
sUted.     Pinchon  v.  CkilcM,        236 

TOL.  III. 


ADMINISTRATOR. 

See  AOREESMBNT,  2. 

ADMISSION. 

1 .  An  admission  made  by  a  party 
before  an  arbitrator,  may  be  used  as 
evidence  on  the  trial  of  another  cause, 
and  is  not  to  be  considered  as  an  ad- 
mission made  with  a  view  to  a  com* 
promise.    Doe  dem.  Lloyd  v.  Evans^ 

219 

2.  The  mere  circumstance  of  a  wit- 
ness being  too  ill  to  attend  the  trial, 
is  no  sufficient  ground  for  reading 
his  depositi6n  taken  in  Chancery.  Itid. 

AGENT. 

1.  An  agent  authorized  to  sell 
goods  has  (in  the  absence  of  advice  to 
the  contrary)  an  implied  authority  to 
receive  the  proceeds  of  such  sale. 
Capel  V.  Thornton,  352 

2.  In  an  action  against  a  body  cor- 
porate, for  negligently  pulling  down 
a  house  which  belonged  to  them, 
whereby  the  plaintifTs  house  was  in- 
jured— a  letter  written  to  the  plaintiff 
respecting  the  pulling  down  of  the 
house  by  the  defendant's  surveyor, 
who  had  the  management  of  all  their 
buildings,  is  to  be  presumed  to  have 
u  w 
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been  written  by  bim  in  that  capacity, 
and  18  therefore  evidence  against 
them.  Peyton  v.  The  Oovernors  of 
St.  Thomas's  Hospital^  363 

3.  If  the  attorney  of  a  creditor 
write  to  J.  asking  payment  of  a  debt 
due  from  5.,  and  A,  answer  the  letter 
and  pay  200/.  of  the  debt;  and  after- 
wards the  attorney  again  write  to  A.^ 
asking  payment  of  the  residue  of  the 
debt,  and  A.  send  a  letter  promising 

^  payment,  this  last  letter  is  evidence 
m  an  action  against  B*  Roberts  v. 
GresUy,  380 

4.  If  a  person,  on  being  applied  to 
on  a  particular  subject,  writes  in  an- 
swer, mentioning  another  person,  and 

'  saying  on  one  occasion,  '*  He  is  in 
possession  of  my  sentiments,'*  and  on 
another,  '^  I  have  written  to  him,  and 
I  refer  you  to  him  thereon:"  such 
letters  are  sufficient  to  constitute  the 
party  referred  to  agent  in  the  buai* 
ness;  and  what  he  said  at  a  meeting 
on  the  subject  may  be  given  in  evi- 
dence against  the  prindpal.  tiood^ 
assignee  of  Green^  v.  Reeve^         5Z% 

AGREEMENT. 

Declaaation,  1.— Stamp,  2,  3,  4. 

1 .  Knet  rent  is  a  sum  to  be  paid 
to  the  landlord  clear  of  all  deductions; 
and  if  one  agree  to  take  a  lease  at  a 
net  rent,  he  cannot  object  that  the 
lease  contains  a  covenant  for  him  to 
pay  the  land  and  sewers  taxes. 

What  are  usual  covenants  is  a  ques- 
tion of  fact  for  the  Jury,  and  not  a 
question  of  construction  for  the  Court. 
Bennet  v.  fVofnack,  96 

2.  A  document  by  which  A.  agrees 
to  grant,  and  B.  to  take  a  lease  of 
certain  premises  for  a  certain  term,  at 

*  a  certain  yearly  rent,  is  to  be  con- 
sidered merely  as  an  agreement,  not 
requiring  a  lease  stamp,  although  no 
lease  be  prepared,  and  B.  occupies 
during  the  whole  of  the  terra  under 
such  document,  and  pays  the  rent  spe- 
cified in  it. 


An  administrator  cum  testamemio 
annexo  cannot  declare  before  adminis- 
tration is  granted.  Phillips  v.  Hartley^ 

121 

3.  Where  a  party  occupies  under 
an  agreement  for  a  lease  during  the 
whole  of  tlie  term  for  which  the  lease 
was  to  be  granted,  a  notice  to  quit  is  not 
necessary  at  the  end  of  such  term,  as 
the  agreement  is  evidence  of  the  ex- 
firatton  of  the  tenancy,  as  well  as  of 
the  other  terms  of  the  holding.  Doe 
dem.  Tilt  v.  Straiton,  164 

4.  A.  agreed  with  B.  by  parol^ 
that,  if  B.  would  take  of  him  a 
lease  for  twenty-one  years,  of  certain 
premises,  he  would  give  20/.  towards 
putting  them  into  repair.  B.  accepted 
the  lease,  and  A,  refused  to  pay  the 
money: — HeU^  in  an  action  for  it, 
that  an  admission  by  A.  that  the  mo- 
ney was  due,  entided  B.  to  recover 
upon  the  account  stated.  Seagoe  ▼. 
Dean.  170 

5.  If  the  party*  employed  by  the 
consignee  of  a  ship's  cargo  to  sell  it, 
undertake  that  he  will  "  pay  freight 
and  primage,  and  demumage.  if  any 
be  duCy*  and  in  every  respect  put  him- 
self in  the  place  of  the  charterer,  he 
will  be  liable  to  pay  damages  for  any 
delay  in  discharging  the  cargo  beyond 
the  number  of  days  allowed  for  de- 
murrage in  the  charter-party.  Ben- 
son V.  HippiuSf  186 

6.  An  agreement  contained  by  it- 
self less  than  1080  words,  but  tliere 
was  in  it  a  stipulation,  that  a  clause  in 
a  previous  agreement,  which  was  duly 
stamped,  should  be  taken  as  part  of 
the  new  agreement: — Held,  that,  al- 
thoagh  with  the  clause  r^erred  to, 
there  would  be  more  than  1 080  words, 
a  1/,  stamp  was  proper,  as  that  clause 
ought  not  to  be  reckoned.  Attmood 
V.  Small,  208 

7.  An  agreement  by  which  A.  B, 
agrees  **  to  remain  mth"  C»,  D.  for 
two  years  from  the  date  of  it,  "  for 
the  purpose  of  learning^  a  particular 

I  business,  will  not  support  a  dedara- 
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tion  stating  the  consideration  to  be, 
that  C.  D.  would  "  receivtr  A.  B. 
tjtfa  Aw  service" — Semble,  also,  that 
toch  an  agreement  is  not  available,  on 
the  grounds  of  there  being  no  mutu- 
ality, and  no  consideration  appearing 
on  the  face  of  it.    Lees  v,  WhUcamb, 

269 

8.  An  instrument  by  which  A. 
agrees  to  let,  and  B.  to  take,  certain 
premises,  on  the.  terms  that  A.  shall 
pay  certain  specified  rents,  varying  in 
amount,  at  the  end  of  every  three 
years,  up  to  a  specified  date,  and 
which  provides,  that,  from  and  after 
that  date,  "  he  shall  pay  the  clear  an- 
nual rent  of  91.  till  the  end  of  the 
lease^**  but  does  not  mention  any  time 
at  which  the  lease  is.  to  terminate,  is 
good  only  for  the  time  previous  to  the 
date  at  which  the  9/.  is  to  commence. 
Gwynne  v.  Mainstone,  502 

9.  If  one  undertake  to  furnish  a 
new  liiatory  of  a  country*  this  ia  not 
performed  by  his  furnishing  a  book 
which  is  a  translation  of  an  entire 
previously  existing  history,  with  his 
own  continuations  and  some  additions. 
Paton  V.  Duncany  336 

10.  If  ^.  agrees  to  make  an  article 
of  certain  materials  for  a  stipulated 
price,  but  puts  in  materials  of  a  better 
kind,  he  is  not  at  liberty  on  that  ac- 
count to  charge  more  than  the  stipu- 
lated price,  nor  can  he  require  the 
article  to  be  returned,  because  the 
buyer  will  not  pay  an  increased  price 
on  account  of  the  better  materials. 
Wilmot  V.  Smith,  453 

ALEHOUSE. 
1.  A  brewer  who  supplies  beer  to 
a  public  house,  cannot  charge  any 
person  as  a  primary  debtor  but 
the  person  licensed  to  keep  the 
house:  and  if  beer  be  so  supplied 
on  the  credit  of  a  person  not  li- 
censed, the  bre.wer  cannot  recover 
against  such  person,  on  the  ground 
that  it  is  a  fraud  on  the  Excise. 
Meux  Sf  Others  v.  Humphries,      79 

vv2 


2.  A  publican  cannot  recover  for 
beer  furnished  to  third  persons  by  the 
order  of  an  individual  who  has  pre- 
viously become  intoxicated  by  drink- 
ing in  his  house.     Brandon  v.  Old, 

440 

ALLEGATION.     , 
See  Murder,  3. 

ALTERATION. 
See  Bill,  13. 

AMENDMENT. 

See  Malicious  Arrbst,  1. — 

Variance,  4. 

ANCIENT  LIGHTS. 
The  custom  of  London,  which  al- 
lows a  man  to  build  to  any  height 
upon  ancient  foundations,  although  he 
may  darken  his  neighbour's  lights 
thereby,  must  be  confined  to  cases 
where  all  the  four  walls  of  the  build- 
ing belong  to  the  party,  and  will  not 
justify  him  in  raising  an  obstruction 
by  means  of  three  walls  of  his,  so  as 
to  darken  the  lights  in  a  fourth  wall 
belonging  to  his  neiglibour.  Sir  L. 
Shadwell  v.  Hutchinson,  615 

ANIMAL  VICIOUS,  KEEPING. 
See  Kbbpino  a  Vicious  Animal,  1* 

ANIMUS  FURANDL 
See  Robbery,  2. 

ANNUITY. 
If,  in  an  action  of  covenant  for  ar- 
rears of  an  annuity,  the  defendant 
plead  a  release,  lost  by  time  and  acci- 
dent, and,  to  induce  the  Jury  to  pre- 
sume a  release,  shew  that  the  annuity 
was  not  paid  for  seventeen  years,  and 
that  the  plaintiff  borrowed  money  of 
the  grantor  of  the  annuity,  and  regu* 
larly  paid  him  interest,  without  setting 
off  the  annuity — the  Jury  ought  not 
to  find  for  the  defendant,  unless  they 
are  satisfied  that  there  is  fair  ground 
for  supposing,  that,  at  some  particular 
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period  during  the  seventeen  years,  tLe 
plaintiff  ac(tta//y  executed  a  release  of 
the  annuity ;  and,  to  rebut  the  pre- 
sumption of  such  a  release,  the  Jury 
may  look  at  the  situation  of  the  par* 
ties,  and  take  into  their  consideration 
the  circumstances  of  the  plain.tiff  being 
a  near  relative  of  the  grantor  of  the 
annuity  having  large  expectations 
from  him,  and  of  the  grantor  being  a 
very  old  man,  peremptory  with  his 
relatives,  and  very  attentive  to  his 
pecuniary  concerns.  Bigg  v.  Roberts 
and  another,  Executors  of /{ttm/e2/,  43 

APOTHECARY. 

See  Surgeon. 

1.  If,  in  an  action  for  an  apothe- 
cary's bill,  it  appear  that  the  plaintiff, 
on  and  prior  to  the  1st  of  August, 
1815,  was  a  curer  of  certain  local 
complaints,  but  did  not  keep  any  shop 
or  make  up  the  prescriptions  of  phy- 
sicians, he  will  not  be  entitled  to  re- 
cover the  amount  of  his  bill.  Thomp- 
son V.  LewiSf  483 

2.  An  apothecary  may  «/*«•  charge 
for  attendance,  or  for  the  medicine  he 
sends,,  but  not  for  both.  Torvne  v. 
Lady  Gresley^  "581 

APPREHENSION. 
iS'ee  Larceny,  1. 

APPRENTICE. 

1.  If  a  lad  goes  on  liking  with  a 
view  to  his  being  bound  an  apprentice, 
his  intended  master  cannot  charge  for 
his  board  and  lodging  for  the  first 

^  month,  nor  perhaps  for  so  long  time 
as  he  conducts  himself  properly.  But 
if  he  stays  for  many  months,  behaving 
ill,  after  complaints  to  his  father  of  his 
misconduct;  it  will  be  for  the  Jury  to 
say  whether  there  was  any  contract, 
either  express  or  implied,  that  his  fa- 
ther should  pay  for  his  board  and 
lodging.     Earraitv.  Burghart,    381 

2.  The  staying  out  by  an  appren- 
tice on  a  Sunday  evening,  beyond  the 
time  sikwed  him,  is  not  such  an  un- 


ARREST. 

hiwful  absenting  of  himself  as  will 
enable  his  master  to  maintain  an  ac- 
tion of  covenant  against  a  person  who 
became  bound  for  the  due  perform- 
ance-of  the  indenture*      Wrighi  v. 

3.  If  an  apprentice  absent  Inmselt 
from  his  master's  service,  and  the 
master  uke  him  back,  and  an  action 
of  covenant  be  brought  for  his  thus 
absenting  himself,  this  condonanon 
must  be  pleaded  specially.         IbUL 

4.  The  Stat.  8  Ann.  c.  9,  s.  39, 
making  void  indentures  of  apprentice- 
ship, in  which  the  full  sum  and  sums 
of  money  received,  given,  paid,  se- 
cured, or  contracted  for,  are  not  truly 
inserted,  does  not  apply  to  cases 
where  the  sum  actually  paid  is  insert- 
ed in  the  indenture,  though  it  is  a  less 
sum  than  that  which  was  originally 
agreed  for,  and  the  reduction  was 
made  to  diminish  the  amount  of  stamp- 
duty.     King  V.  LoWf  620 

ARBITRATION. 

See  Perjury,  1. 
1 .  A  dispute  between  A.  B.,  a  mar- 
ried woman,  and  C.  D.,  was  referred 
to  arbitration.  After  the  reference 
had  proceeded  for  some  time,  an  ad- 
ditional matter  was  submitted  by  the 
attornies  for  the  parties.  C.  D.'s 
attorney  signed  the  submission  in  his 
presence..  A.  B.*s  attornies* signed  in 
the  presence  of  C.  D.'s  attorney,  but 
without  any  authority  from  their  client. 
The  award  was  afterwards  set  aside; 
and  C.  D.'s  attorney  sued  him  for  the 
expenses  of  the  arbitration: — HeU^ 
that  he  had  not  been  guilty  of  such 
negligence  in  not  requiring  to  see  the 
authority  of  A.  B.'s  attorney,  as  could 
prevent  his"  recovering  the  amount 
of  his  bill.  Edwards,  Gent,,  One  &c. 
V.  Cooper^  277 

ARREST. 
See  Attornst,  2.— Larcbht,  1.— 
Murder,  1,  2. 
1.  A  sheriflTs  officer  having  a  war- 
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rant  from  tbe  sheriff  to  arrest  a  party 

for  debt,  went  to  the  party  and  read 

his  warrant  to  him,  and  then,  having 

taken  a  fee,  proceeded  to  the  party's 

'  attorney,   to  let  him  know  it,  for  bail 

to  be  put  in.     After  this,  the  officer 

returned  that  he  had  taken  the  party: 

Sembht  that  this  is  no  arrest.    George 

V.  Rad/ord,  464 

ASSAULT. 

See  Search-warrant,  I. 

1 .  A  person  who  has  preferred  an 
indictment  for  an  assault,  from  which 
he  did  not  suffer  any  personal  injury, 
and  has  succeeded  in  it,  and  received 
from  the  Treasury  a  portion  of  the 
fine  imposed  upon  the  defendant,  is 
not  entitled,  in  an  action  against  the 
same  defendant,  to  recover  more  than 
nominal  damages.  And  it  is  the  duty 
of  an  attorney  when  applied  to  to 
bring  such  an  action,  to  dissuade  the 
party  from  persevering  in  his  inten- 
tion.    Jacks  V.  Bell,  316 

2.  Riding  after  a  person  and  oblig- 
ing him  to  run  away  into  a  garden  to 
avoid  being  beaten,  is  an  assault. 
Mortin  v.  Shoppee,  S73 

ASSUMPSIT. 

tS^ee  Alehousb,  1 . — Bankrupt,  1. — 

Conveyancer,  1. 

1.  If  a  party  say  to  his  creditor 
that  he  will  pay  him  so  much,  and 
put  his  hand  in  his  pocket  to  take  out 
the  money,  but,  before  he  can  get  his 
money  out,  the  creditor  leaves  the 
room,  and  the  money  is  inconsequence 
not  produced  till  he  is  is  gone — this 
is  no  tender.  A  plea  of  tender  is  in 
practice  very  seldom  successful,  and 
the  Lord  Chief  Justice  observed,  that 
he  was  on  that  account  always  sorry 
to  see  such  a  plea  on  the  record. 
Leatherdale  v.  Sweepsione,  d42 

2.  In  an  action  for  money  had  and 
received,  the  defendant,  as  an  answer 
to  the  action,  put  in '  one  part  of  a 
deed  of  covenant,  executed  by  the 
plaintiffs,  whereby  the  defendant  co- 


venanted to  pay  over  all  monies  re- 
ceived by  him  on  account  of  the 
plaintiffs;  notice  having  been  given 
to  the  plaintiffs  to  produce  the  coun- 
terpart of  this  deed: — Held,  that  the 
defendant's  having  possession  of  the 
plaintifis'  part  of  the  deed,  was  pre- 
sumptive evidence  that  he  had  exe- 
cuted the  counterpart,  and  that  this 
was  equally  a  ground  of  nonsuit  whe- 
ther the  counterpart  had  been  lost  or 
not.    East  India  Company  v.  Lewis, 

S58 
ATTACHMENT. 
Semble,  that  the  attaching  by  pro- 
cess from  the  Sheriff's  Court  in  Lon- 
don, of  property  in  the  hands  of  the 
garnishee,  is  not  such  a  conversion  os 
will  enable  the  owner  to  maintain 
trover.     Mallalieu  v.  Laugher,   551 

ATTORNEY. 

See  Arbitration,  1. — Assault,  1. — 
Tender,  1. — Witness,  7. 

1 .  The  rule,  that  all  papers  relating 
to  the  cause  must  be  taken  to  be  put 
into  the'hand^  of  the  attorney,  must 
be  confined  to  theattornies  of  persons 
residing  abroad,  while  the  cause  is 
going  on  in  England,  and  does  not 
apply  to  cases  where  the  party  is  resi- 
dent in  England ;  and  in  no  case  does 
it  extend  to  any  but  such  papers  as 
might  be  reasonably  expected  to  be 
put  into  tbe  hands  of  the  attorney  for 
the  purposes  of  the  cause.  Fice  v. 
Dow.  Vise.  Anson,  19 

2.  A.  placed  money  in  the  hands 
of  his  attorney  to  invest  for  him, 
giving  the  attorney  an  unlimited  dis- 
cretion to  do  what  was  best;  the  at- 
torney advanced  the  money  to  B.  on 
mortgage,  but,  discovering  that  the 
security  was  bad,  the  attorney  sued 
out  a  bailable  writ  in  A.'s  name  against 
the  borrower  for  the  amount,  without 
A.'s  knowledge:  Held,  that  B.  could 
maintain  no  action  against  the  attor- 
ney for  arresting  him  without  the 
authority  of  A.,  if  the  attorney  acted 
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BANKRUPT. 


bonajlde^  and  A.  afterwards  approved 
of  what  he  had  done.  Anderson  v. 
Watson,  214 

3.'  If  an  attorney  undertake  to  con- 
duct a  cauae  for  the  costs  out  of 
pocket,  it  being  represented  to  him 
by  his  client,  that  such  client  took  a 
certain  interest  under  a  deed — the 
attorney  cannot  charge  more  than  the 
costs  out  of  pocket,  though  it  should 
turn  out  that  the  cause  was  lost  be* 
cause  his  client  did  not  take  the  inter* 
est  under  the  deed  which  he  stated 
that  he  took,  it  being  the  duty  of  the 
attorney  to  see  the  deed  before  he 
brought  the  action. 

If  an  attorney  does  business  for  a 
client  of  a  nature  to  make  his  bill  tax- 
able, and  other  business  clearly  not 
so,  he  is  bound  to  put  the  whole  into 
one  bill,  which  bill  is  taxable ;  and  he 
cannot  bring  an  action  in  the  first 
instance,  and  recover  for  the  non- 
taxable business,  but  roust  deliver  his 
whole  bill  a  month,  &c.  under  the 
statute.  ThfpaitesY.Mackerson^  d41 

4.  Though  it  is  not  absolutely  ne- 
cessary, yet,  in  correct  practice,  an 
attorney  ought,  before  he  commences 
an  action,  to  take  a  written  direction 
from  his  client  for  so  doing.  Owen 
V.  Ord,  S49 

AUCTION. 

See  Vendor  and  Vendeb,  1 . 

If  an  auctioneer  signs  a  contract 
for  the  sale  of  a  house  in  his  own 
name,  and  receives  the  deposit  (his 
principal  being  present),  and,  after  the 
purchaser  has  left  the  room,  pays  over 
the  deposit  to  such  principal — ^the 
purchaser  may,  notwithstanding  this, 
maintain  an  action  against  the  auc- 
tioneer, to  recover  back  his  deposit, 
if  a  good  title  cannot  be  made.  Gray 
V.  Gutteridge,  40 

AUTHORITY  (to  distrain). 
See  Replevin,  1. 


BAIL  BOND. 

See  Variance,  2. 

BAIL. 

1.  Bail  to  the  sherifT  have  no  right 
to  take  their  principal  into  custody, 
nor  have  bail  in  the  Palace  Court. 
With  respect  to  bail  above,  it  is  other- 
wise.    Rex  V.  Hughes^  S7S. 

2.  If,  at  a  trial,  it  be  discovered  that 
a  witness  for  the  defence  is  one  of  the 
bail,  and  therefore  incompetent,  the 
Judge  at  the  trial  will,  on  the  defend- 
ant's depositing  a  sufficient  sum  with 
the  associate,  make  an  order  for  strik- 
ing the  witness's  name  out  of  the 
bail-piece,  so  as  to  render  him  a  com- 
petent witness.  Bailey  t.  Hole^    560 

The  amount  to  be  deposited  must 
be  the  sum  sworn  to,  and  a  further 
sum  for  costo.  Ibid, 

BANKRUPT. 

See  Bill  OF  Exchange,  14. — 
Plbadino,  6,  7. 

1.  Under  the  Slst  sect,  of  the  bank- 
rupt act,  6  Geo.  4,  c.  16,  a  bondjide 
payment  made  by  a  bankrupt  more 
than  two  months  before  the  issuing 
of  the  commission,  the  receiver  having 
no  notice  of  an  act  of  bankruptcy,  is 
protected,  and  the  fact  of  his  know- 
ing the  bankrupt  to  be  in  difficulties 
makes  no  difierence.  An  admission 
by  a  party  in  his  examination  before 
Commissioners  of  bankrupt,  that  he 
has  received  a  sum  of  money  belong- 
ing to  the  bankrupt  after  an  act  of 
bankruptcy,  is  not  evidence  of  an  ac- 
count stated  with  the  assignees;  and 
the  most  that  an  examination  before 
the  Commissioners  does,,  is  to  make 
out  a  primd  facie  case  for  the  assig- 
nees, that  the  party  has  so  much  of 
the  bankrupt's  money  in  his  hands,  .so 
as  to  call  on  him  for  an  explanation; 
but,  if  there  he  no  count  for  money 
had  and  received  to  the  use  of  the 
assignees,  they  must  be  nonsuited. 
Whether  the  act  of  bankruptcy,  by 


BANKRUPT. 
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lying  ia  prison  21  days  relates  to  the 
first  of  the  21  days,  or  only  to  the 
last  oft  heml^Qu43ere.  Tucker  and 
another.  Assignees  of  tf  iceman  ▼•  Bar^ 
nm^  Gent.,  One,  &c.  85 

2.  A.  being  a  trader,  before  any  act 
of  bankruptcy,  directed  his  broker, 
who  had  authority  to  distrain  for 
rents  due  to  him,  to  pay  a  certain  sum 
to  B.  in  satisfaction  of  a  debt,  and 
the  broker,  bondfide^  agreed  with  B. 
to  pay  him  as  soon  aa  he  received  the 
rents,  and  after  this  A.  became  bank- 
rupt:— Held^  that  the  assignees  of /f. 
could  not  recover  this  sum  from  the 
broker,  though  he  did  not  in  fact  pay 
it  over  to  B.  till  after  the  commission 
issued.  Bedford  and  others,  Assignees 
of  Cohen,  a  bankrupt,  v.  Perkins,    90 

3.  If  a  person  who  has  numerous 
dealings  with  a  bankrupt,  on  being 
examined  before  the  Commissioners, 
does  not  bring  his  books  with  him, 
but,  while  under  examination,  con* 
sents  that  the  accountant  to  the  com- 
mission   shall  make  extracts   from 
them:    these    extracts    cannot    be 
used  as  evidence  against  him,  without 
also  reading  his  examination.     If  one 
buys  goods  of  a  bankrupt  under  such 
circumstances  as  will  entitle  his  as- 
signees to  maintain  trover  for  them, 
such  buying  is  in  itself  a  conversion, 
and  the  assignees  need  not  adduce 
evidence  of  a  demand  and  refusal. 
Upon  the  question,  under  the  stat. 
46  Geo.  St  c.  Id5,  (repealed  from  the 
IstSept.  ISiS,  by  the  stat.  6  Geo. 
4,  c.  16),  whether  a  party  dealing 
with  a  trader  knew  him  to  be  insol- 
vent :     the    Jury    may   infer    such 
knowledge  from  the  fact  of  the  party 
buying  goods  of  the  trader  to  a  great 
extent  for  a  period  of  near  two  years, 
at  prices  more  than  thirty  per  cent, 
under  prime  cost.     Yates  and  ano- 
ther, AjBsignees  of  Marshall,  a  bank- 
rupt, V.  Carnsew,  99 

4.  A  carriage  finished  and  paid  for 
before  the  bankruptcy  of  tlie  maker, 
but  suffered  to  remab  on  his  pre- 


mises at  the  request  of  the  owner,  on 
account  of  his  being  abroad,  cannot 
be  taken  by  the  assignees,  as  in  the 
order  or  disposition  of  the  bankrupt, 
although  such  bankrupt  put  it  in  his 
front  shop,  and  actually  sell  it  to  ano- 
ther. In  such  case,  an  actual  delivery 
of  the  carriage  at  the  house  of  the 
person  for  whom  it  was  made  b  not 
necessary  to  constitutehim  tlie  owner. 
Bartram  v.  Payne,  1 75 

5.  SembU,  that,  under  the  provision 
of  the  new  bankrupt  act,  6  Geo.  4,  c. 
16,  s.  59,.a  bankrupt  in  custody,  by 
insisting  on  his  discharge,  previous  to 
proof  of  a  debt,  does  not  estop  him- 
self from  disputing  the  validity  of  the 
commission  against  him.  MoU  v. 
MiUs,  197 

6.  If  a  person,  who  is  in  fact  as- 
signee of  a  bankrupt,  be  sued  in  tro- 
ver, and  it  appear  that  he  claims  the 
goods  as  property  belonging  to  the 
bankrupt;  in  making  out  this  de- 
fence, he  need  not  give  evidence  of 
the  trading,  &c.,  unless  there  has  been 
notice  of  disputing  the  commission, 
although  he  be  not,  in  point  of  form, 
sued  as  assignee. 

If  an  inn-keeper  borrow  a  chaise 
from  a  coach-maker  while  he  has  a 
new  chaise  making,  and  use  it  in  the 
course  of  his  trade,  but  does  not  have 
his  name  painted  upon  it,  under  the 
stat.  4  Geo.  4,  c.  62,  s.  11,  this  is 
not  such  a  reputed  ownership  of  the 
borrowed  chaise,  as  will  entitle  the 
assignees  of  the  inn-keeper  to  detain 
it  from  the  coach-maker.  Newport 
v.  Hollmgs,  S23 

7.  A  commission  of  bankrupt  can- 
not be  supported  against  a  person 
under  age.     0*Brien  v.  Cwrrie,    2S9 

8.  To  prove  an  act  of  bankruptcy, 
in  a  trader  who  is  a  member  of  par- 
liament, by  his  not  paying  or  securing 
to  a  creditor  a  debt  of  100/.  after  the 
suing  out  of  a  writ  of  summons,  &c«, 
it  is  not  absolutely  necessary  to  call 
the  creditor.  If  a  writ  ofjf.fa,  be 
sued  out  against  one  of  several  part- 
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ners,  for  a  debt  due  from  him  alone, 
there  is  great  doubt  ag  to  what  inter- 
est in  the  partnership  property  can  be 
sold  by  the  sherifiT.    Burton  v.  Greeny 

d06 

9.  In  an  action  by  the  assignee  of 
a  bankrupt,  a  plea  was  delivered  to 
the  plaintiff's  attorney  by  a  clerk  of 
the  defendant's  attorney,  who,  through 
mistake,  omitted  to  deliver  with  it  a 
notice  to  dispute  the  bankruptcy.  A 
few  hours  after,  as  soon  as  the  omis- 
sion was  discovered,  the  plea  was 
fetched  away  on  the  pretence  that 
there  was  some  error  in  it;  and,  in 
the  course  of  the  same  day,  a  fresh 
plea  was  delivered,  accompanied  by 
a  notice : — It  was  held,  at  Nisi  PritUf 
that,  although  the  term  for  pleading 
had  not  expired,  the  notice  was  not 
au£Scient  under  the  90th  section  of 
the  6  Geo.  4,  c.  16 ;  but  the  Court  of 
Common  Pleas,' under  the  circum- 
stances, granted  a  new  trial,  on  pay- 
ment by  the  defendant's  attorney  of 
the  costs,  as  between  attorney  and 
client.  Lawrence^  assignee  of  Tolsan^ 
V.  Crowder,  229 

10.  The  correctness  of  the  bond 
given  to  the  Lord  Chancellor  under 
the  1 3th  section  of  the  Bankrupt  Act, 
cannot  be  disputed  at  Nisi  Prtus^  in 
an  action  to  try  the  validity  of  the 
commission,  in  the  case  in  which  it 
was  given.  Nor  can  it  be  considered 
there,  whether  the  defendant's  attor- 
ney has  agreed  to  accept  a  notice  to 
dispute,  which  had  been  delivered 
after  the  time  mentioned  in  the  act 
of  Parliament.  Folksv.Seudder,  232 

11.  If  assignees  of  a  bankrupt, 
-suing  for  a  debt  due  before  the  bank- 
ruptcy, receive  notice  of  disputing 
the. trading,  &c.  the  Judge  will  only 
grant  them  a  certi6eate  for  the  costs 
of  producing  the  depositions,  and  not 
for  the  costs  of  the  attorney's  attend- 
ance, or  of  witnesses  to  prove 'the 
bankruptcy.  Ralpho  v.  Dawes^    362 

12.  The  making  of  bricks  for  sale, 
from  clay  taken  from  a  man's  own 


land,  does  not  constitute  him  a  trader, 
within  the  meaning  of  the  bankrupt 
laws ;  nor  will  it  be  a  trading,  if  such 
person  buy  chalk  for  the  purpose  of 
burning  with  the  clay,  to  improve  the 
bricks,  and  afterwards  sell  a  portion 
of  the  chalk,  when  converted  into 
lime.     Paul  v.  Dowling^  500 

13.  In  trespass  for  taking  goods, 
the  defendant  pleaded  (without  the 
general  issue)  a  justification  under 
the  warrant  of  commissioners  of  bank- 
rupt, and  averred,  that  the  plaintiff 
«  had  become  bankrupt  within  the 
true  intent  ^and  meaning  of  the  stat. 
6  Geo.  4,  c.  16.**  Replication,  deny- 
ing that  the  plaintiff  became  bank- 
rupt:— Heldf  that  on  these  pleadings 
the  defendant  had  the  right  to  begin. 

If  a  plea  contain  distinct  allegations 
of  a  trading  and  petitioning  cr^itor's 
debt,  and  then  go  on  to  sute,  that  the 
plaintiff  "became  bankrupt,'*  and  in 
tiie  replication  the  plaintiff  protest  the 
trading  and  petitioning  creditor's  debt, 
and  deny  that  the  plaintiff  **  became 
bankrupt,"  this  merely  puts  in  issue 
the  act  of  bankruptcy,  and  the  words 
'<  became  bankrupt,"  coupled  with  the 
other  two  allegations,  will  be  held  to 
extend  to  the  act  of  bankruptcy  only. 
Cotton  V.  Jamesy  505 

BENEFIT  SOCIETIES. 

On  an  indictment  against  the 
stewards,  &c,  of  a  benefit  society,  for 
disobeying  an  order  of  two  justices, 
commanding  tliem  to  re-admit  A.  B. 
to  be  a  member  of  that  society,  it  is 
no  defence,  that  A.  B.  was  a  person, 
who,  by  the  rules  of  the  society,  was 
ineligible  to  be  a  member  of  it,  as 
that  was  matter  of  defence  before  the 
justices ;  and  if  it  be  proved  that  the 
order  was  served  on  one  of  the  de- 
fendants, and  that  the  others,  when 
A.  B.  applied  to  be  re-admitted,  aaid, 
that  they  woidd  not  admit  him,  and 
did  not  care  for  the  justices*  order ; 
that  is  presumptive  evidence  of  aser- 
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vice  of  the  order  upon  them.    Bex  v. 
Gilkes  and  others,  •  b2 

BILL  OF  EXCHANGE. 

S^e  Etioence,  5. — Promissory  Note. 

1.  In  an  action  on  a  bill  of  ex- 
change, if  a  person  called  to  prove 
the  consideration  say  that  the  bill  was 
accepted  for  value  received,  but  re- 
fuse to  say  of  what .  that  value  con- 
sisted, on  the  ground  that  it  might 
render  him  liable  to  a  qui  tarn  action, 
he  cannot  be  compelled  to  answer; 
but,  if  he  persist  in  refusing,  it  will 
stand  upon  the  evidence  that  there 
was  no  consideration.  Dandridgey. 
Corden^  1 1 

2.  If  a  declaration  on  a  bill  of  ex- 
change— indorsee  against  acceptor — 
state  that  it  was  indorsed  to  theplain- 
tifi8,asthe  surviving  assignees  of  A.  B. 
after  his  bankruptcy — the  plaintiffs 
must  prove  that  the  bill  was  indorsed 
to  them  after  the  bankruptcy,  and  in 
their  capacity  of  surviving  assignees. 
BemascoM  and  others,  Assignees  of 
Chambers  and  others,  v.  The  Duke  of 
^rgyle^  .   .     ^^ 

3.  In  an  action  on  a  note,  if  it  ap- 
pear on  the  inspection  of  the  note, 
that  it  has  been  altered,  it  lies  on  the 
plaintiff  to  shew  that  the  alteration 
took  place  under  such  circumstances 
as  will  entitle  him  to  recover. 

Whether  a  conversation  between 
the  defendant  and  one  of  the  wit- 
nes9es  is  sufficient  to  entitle  the  plain- 
tiff to  recover  on  the  account  stated, 
is  a  question  for  the  Court,  and  not 
for  the  Jury.  Bishop  v.  Chambre,  55 

4.  If  a  bill  drawn  by  a  banker  in 
the  country  on  a  banker  in  town,  in 
favor  of  A.,  payable  after  sight,  be 
indorsed  by  A.  to  the  defendants,  who 
indorse  to  the  plaintiffs  seven  days 
after  the  date  of  the  bill,  and  the 
plaintiff  delay  presenting  it  for  ac- 
ceptance/or /(wr  days,  it  will  be  left 
to  the  Jury  to  say  whether  the  plain- 
tiffs have  been  guilty  of  unreasonable 


delay;  and  in  consideHng  this,  the 
Jury  may  infer,  from  the  defendant 
himself  having  kept  the  bill  so  long 
unaccepted,  that  it  is  not  the  course 
of  business  to  present  such  bills  for 
acceptance  immediately  after  the  party 
receives  them.  Shule  and  others  v. 
Robins  and  others,  80 

5.  A  bill,  which  has  been  paid  by 
the  drawer,  in  default  of  payment  by 
the  acceptor,  may  afterwards  be  re- 
issued by  the  drawer,  and  the  acceptor 
will  be  still  liable  to  pay  it. 

In  such  case,  if  an  action  be  brought 
against  the  acceptor  by  the  indorsee 
of  the  drawer,  the  acceptor  cannot 
inquire  into  the  state  of  the  accounts 
between  the  indorsee  and  drawer,  nor 
will  the  state  of  such  accounts  furnish 
him  with  any  defence.  Hubbard  v. 
Jackson,  184 

6'.  If,  in  an  action  on  a  bill  of  exchange 
given  for  goods  sold,  it  be  proved  that 
the  bill  was  fetched  i^way  by  the  plain* 
tiff's  servant,  from  the  house  of  a 
third  person,  after  the  commencement 
of  the  action,  and  only  a  short  time 
before  the  trial,  such  evidence  will  not 
make  it  necessary  for  the  plaintiff  to 
prove  that  he,  at  the  time  of  action 
brought,  was  the  holder  of  the  bill, 
and  entitled  to  sue  upon  it.  Burdon 
V.  Halton,  174 

7.  In  an  action  by  the  first  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, the  declaration  of  the  drawer 
made  before  indorsement,  shewing 
that  the  acceptor  received  no  value 
for  his  acceptance,  cannot  be  admitted 
in  evidence,  if  the  drawer  be  living  at 
the  time  of  the  trial ;  because  in  such 
case  he  might  be  called  as  a  witness. 
Hedger  v.  Norton,  1 79 

8.  If  several  persons,  not  partners 
in  business,  separately  indorse,  for 
the  accommodation  of  the  drawer,  a 
bill  of  exchange,  which  has  been  pre* 
viously  indorsed  by  another  person, 
and,  on  the  bill  being  dishonoured,  pay 
the  party  who  has  discounted  it,  in 
equal  proportions,  they  may  strike  out 
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their  own  indorsements,  and  bring  a 
joint  action  against  such  previous  in- 
dorser,  to  recover  the  amount  of  the 
bill.     Low  V.  CopeHake,  SOO 

9.  It  is  not  necessary  in*  an  action 
against  the  drawer  of  a  bill  of  ex- 
change, payable  after  date,  to  aver 
acceptance  or  notice  of  refusal  to  ac- 

^cept,  but  proof  of  presentment  for 
payment  is  sufficient.  If  a  bill  is 
accepted  payable  at  a  particular  place, 
and  the  acceptor  dies  before  it  be- 
comes due,  it  is  sufficient,  in  an  action 
against  the  drawer,  to  prove  present- 
ment at  the  specified  place,  and  it  is 
not  necessary  to  shew  presentment  at 
the  house  of  the  deceased's  represen- 
tative.    PkilpoU  V.  Bryant,         ^44 

10.  If  a  letter,  giving  notice  of  the 
dishonour  of  a  bUI,  is  put  into  the 
two-penny  post-office,  in  time  to  be 
delivered  on  the  proper  day,  in  the 
ordinary  course  of  business,,  but,  from 
some  delay  in  the  office,  does  not 
reach  its  destination  till  afterwards, 
such  delay  in  the  office  will  not  pre- 
judice the  party  by  whom  the  notice 
was  given. 

If  there  are  several  indorsers  of  a 
bill,  and  the  last  indorsee  and  holder 
resorts  in  the  first  instance  to  the  first 
of  such  indorsers,  he  is  not  entitled  to 
as  many  days  as  there  are  indorsers  to 
give  notice  of  dishonour  in,  but  must 
give  it  within  the  same  time  as  he 
would  have  been  obliged  to  do  it  in, 
if  he  had  resorted  at  first  to  his  own 
immediate  indorscr.  Dobree  v.  Eait- 
wood,  250 

11 .  A  trader  in  London  took  a  bill  of 
exchange  in  part  payment  for  goods, 
of  a  person  representing  himself  to  be 
a  tradesman  from  the  country,  and  to 
have  been  recommended  by  a  cus- 
tomer, and  sent  the  goods,  in  conse- 
quence of  an  order  from  the  buyer, 
to  a  public-house,  which  was  not  a 
booking-office,  without  making  any 
inquiriesezceptas  to  the  respectability 
of  the  acceptor.  The  bill  turned  out 
to  have  been  stolen,  and,  in  an  action 


by  the  trader  against  the  acceptor, 
the  defendant  had  a  verdict,  on  the 
ground  that  the  plaintiff  had  taken 
the  bill  out  of  the  ordinary  course  of 
trade,  and  under  circumstances  which 
ought  to  have  excited  his  suspicion. 
Slater  and  others  v.  West,  825 

12.  If  a  defendant  has  entered  into 
a  deed  of  composition  with  his  credi- 
tors, containing  the  usual  clause  of 
release,  and  the  plaintiff  has  executed 
the  deed  as  a  creditor  for  a  certain 
sum,  that  is  a  good  defence  to  an  ac- 
tion by  the  plaintiff  as  indorsee  of  a 
bill  to  a  larger  amount,  of  which  the 
defendant  was  indorser,  and  which 
then  lay  dishonoured,  in  the  plaintiff's 
hands.  But  it  is  no  defence  as  to  two 
similar  bills,  also  of  larger  amount, 
which  the  plaintiff  had  paid  away,  and 
which  were  then  in  the  handa  of  third 
parties. 

If,  after  a  bill  is  dishonoured,  the 
indorser  offer  to  pay  the  holder  so 
much  in  the  pound,  on  the  amount: 
Semhle,  that  this  dispenses  with  proof 
of  the  notice  of  dishonour.  Margei- 
son  V.  AUken,  838 

1 8.  One  having  made  and  signed  a 
promissory  note,  handed  it  to  a  third 
|)erson,  the  payee  being  present ;  but 
before  it  was  given  to  the  payee  it 
was  altered,  by  the  consent  of  all  par- 
ties!— Held,  that  this  giving  it  to  the 
third  person  was  not  an  issuing  of  it, 
and  that  it  did  not  required  a  new  stamp. 
Sherrington  v.  Jerrmn,  874 

1 4.  A  bill  given  to  a  creditor  to  in- 
duee  him  to  sign  a  bankrupt's  certifi- 
cate is  void,  in  whosever  hands  it  may 
be,  and  whatever^  the  consideration 
given  by  the  holder ;  but  a  bill  given 
to  a  creditor  to  keep  him  from  taiang 
steps  to  oppose  the  certificate,  would 
be  good  in  the  hands  of  a  holder  for 
valuewithout notice.    Bireh v. Jerris, 
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BOND. 
See  Bankrupt,  10. — Pleadino,  8. 

1.  In  an  action  of  debt,  on  a  bond 
to  secure  the  re-payment  of  money 
with  interest,  the  plaintiff  can  only 
recover  to  the  amount  of  the  penalty, 
with  \$.  for  the  detention  of  the  debt. 
Hellen  v.  Ardley,  1% 

2.  If  in  an  action  on  a  bond  given  by 
the  sureties  of  a  collector  of  taxes, 
there  be  breaches  assigned,  that  the 
collector  did  not  pay  over  money  re- 
ceived, and  that  he  did  not  duly  de- 
mand and  enforce  payment  of  the 
taxes,  it  is  not  necessary,  on  the  part 
of  the  plaintiff,  to  prove  exacdy  what 
money  he  received ;  for  if  it  be  proved 
that  he  was  to  collect  a  certain  sum, 
and  that  he  paid  over  a  smaller  sum, 
and  did  not  take  proper  steps  to  exo- 
neraU  Himself  from  the  residue,  the 
plaintiff  will  be  entided  to  recover. 
Omitting  a  word  where  the  context 
supplies  it,  or  inserting  a  wrong  word* 
where  the  context  corrects  the  mis- 
take, is  no  variance.  Therefore,  if,  on 
oyer  of  a  bond,  the  obligees  are  de- 
scribed to  be  Commissioners' acting 
under  an  act  of  Parliament  for  the 
regulation  of  the  duties  on  assessed 
taxes,  and  in  the  bond  the  duties  are 
stated  to  be  duties  of  assessed  taxes, 
this  is  no  variance.  Loveland  v. 
Knighi,  106 

BROKER. 
See  Landlord  and  Tenant,  1 . 

Whether,  in  an  action  against  a 
broker  by  his  principal  for  charging 
an  increased  price  in  addition  to  his 
commission,  it  is  competent  to  the 
broker  to  shew  that  in  some  of  the 
transactions  h6  acted  as  a  principal,  it 
being  contrary  to  the  duty  and  oath 
of  a  broker  so  to  act — QiUere. 

To  prove  the  averment  of  actual 
payment  by  the  principal  of  the  over- 
charges, it  is  sufficient  to  shew  a  run- 
ning unsettled  account  between  the 
parties,  by  which  it  appears,  that,  as 


far  as  the  particular  transactions  in 
question  are  concerned,  the  principal 
has  paid  more  than  the  amount  of  the 
over-charges,  though,  on  the  whole 
account,  continuing  to  a  period  long 
subsequent,  the  balance  is  in  favor  of 
the  broker  to  more  than  their  amount 
abo.     Proctor  v.  Brain^  536 

BULL-BAITING. 

See  Cruelty  to  Cattle,  1. 

BURGLARY. 
1.  On  an  indictment  for  burglary, 
by  breaking  into  a  house,  in  the  night- 
time, and  stealing  to  the  value  ol  51. 
or  more,  the  prisoner  may  be  convict- 
ed of  burglary,  or  of  house-breaking 
under  the  stat.  7  &  8  Geo.  4,  c.  29, 
s.  12,  or  of  stealing  in  a  dwelling 
house  to  the  value  of  5/.  Rex  v. 
Compton^  418 

CAUTION,  WANT  OF  DUE. 

SeeBiLi^  11. 

CHURCH. 

See  Sacrilege. 

C0ACH-PR0PRIET6RS,  LIABI- 
LITY OF. 
1.  A  parcel  containing  two  hun- 
dred sovereigns,  inclosed  in  six  pounds 
of  tea,  was  sent  by  coach,  and  paid 
for  as  of  ordinary  value,  both  the 
party  sending  and  the  owner  of  the 
parcel  being  aware  of  a  notice  by  the 
coach  proprietors,  limiting  their  re- 
sponsibility to  5/.;  the  parcel  was 
stolen  by  one  of  Uie  porters  of 'the 
coach,  while  it  was  standing  in  the 
street  at  a  manufacturing  town  in  the 
course  of  its  journey: — In  an  action 
to  recover  the  value  from  the  coach- 
proprietors,  the  defendants  had  a  ver- 
dict, on  the  ground,  that  the  loss  was 
occasioned  by  the  improper  mode  in 
which  the  parcel  had  been  committed 
to  their  care.  Bradley  v.  fVaterkause 
andBriggif  318 
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CONVERSION. 


COIN. 
1.  In  an  indictment  for  putting  off 
counterfeit  money  at  a  lower  rate 
than  its  denomination  imported,  it 
was  alleged  that  the  prisoner  put  off  a 
counterfeit  sovereign  and  three  coun- 
terfeit shillings,  *'  for  the  sum  of  five 
shillings."  The  proof  was,  that  the 
prisoner  said  he  would  let  the  witness 
have  a  bad  sovereign  at  4#.,  and  three 
bad  shillings  at  Is,;  and  the  witness 
paid  for  them  with  two  good  half- 
crowns: — Heldf  that  this  proof  sup- 
ported the  allegation.  Rex  v.  Hedges, 

410 

COLONIES. 

Semhle,  that  the  governor  of  a 
British  colony  has  the  ecclesiastical 
power  of  an  ordinary,  without  that 
authority  being  expressly  named  in 
his  commission. 

If  a  governor  of  a  colony  has  the 
authority  of  the  ordinary,  he  has  no 
power  to  commit  a  churchwarden 
who  refuses  to  account,  he  ought  to 
proceed  upon  a  citation,  and  must 
excommunicate.    Basham  v.  Lumley^ 

489 

COl&PENSATION. 
See  Conditions  of  Sale,  1. 

COMPETENCY. 

See  Witness,  I,  8,  8. 

CONCUBINAGE. 

See  Witness,  7. 

CONDITIONS  OF  SALE. 
1.  On  a  sale  of  a  reversionary  in- 
terest, with  the  usual  condition,  that 
no  error  of  description,  &c.,  should 
vitiate  the  sale,  but  a  compensation 
be  allowed,  the  reversion  was  describ- 
ed as  absolute,  on  the  death  of  a  person 
aged  sixty-six.  In  fact,  the  person 
vas  only  sixty-four,  and  the  reversion 
was  not  absolute,  as  the  properly 
would  be  divided  if  he  left  more  chil- 


dren than  one: — Held^  that  this  sale 
was  void,  and  that  the  ofier  of  a  com- 
pensation would  not  support  it:  but 
if  it  had  been  a  mere  difference  of  the 
age,  semhle^  that  it  would  have  been 
otherwise.   Sherwood  v,  Robms^  339 

CONFESSION. 
If  a  prosecutor  gives  in  evidence,  a 
declaration  made  by  a  prisoner,  it  be- 
comes evidence  for  the  prisoner,  as 
well  as  against  him;  but,  like  all 
other  evidence,  the  Jury  may  give  cre- 
dit to  one  part  of  it,  and  not  to  ano- 
ther.   Rex  V.  Htggins,  608 

CONSTABLE. 
iS'^e  Trover,  I. 

CONTRIBUTION. 
A.  &  B.  were  sureties  for  C,  a 
collector  of  taxes,  who  became  a  de- 
faulter. The  obligees  sued  A.,  and 
recovered : — Held,  that,  in  an  action 
for  contribution,  brought  by  A.  a- 
gainst  B,,  A,  could  only  recover  half 
the  amount  of  the  verdict  against  him, 
and  that  he  could  not  recover  from 

B.  either  the  half  of  the  taxed  costs 
of  the  obligees,  or  the  half  of  his  own 
costs  of  defendiog  the  action-  brought 
by  the  obligees. 

Held,' ^90^  that  if  J.,  after  the 
verdict  in  the  action  against  him  cm 
the  bond,  obtain  a  sum  of  money  fi:om 

C,  he  must  take  that  in  reduction  of 
the  amount  of  the  verdict,  and  cannot 
apply  it  either  to  pay  his  own  costs, 
or  the  taxed  costs  of  the  obligees. 
Knight  V.  Hughes,  467 

CONVERSION. 
If  A.  send  goods  to  B.  to  pack, 
and  B.  does  not  forward  them  to  C, 
when  so  desired,  but  refuses  to  part 
with  them,  and  tells  C.  that  he  will 
not  give  them  up  unless  C  will  gua- 
ranty a  debt  due  to  him: — ^This  is 
evidence  of  a  conversion  by  B.  Sharp 
V.  Pratt,  34 


CROSS-EXAMINATION. 


DAMAGES,  LIQUIDATED.  6i9 


CONVEYANCER. 

If  a  certificated  conveyancer  in- 
duce a  creditor  of  a  bankrupt  to  em- 
plby  him  in  investigating  a  bankrupt's 
affairs,  by  representing  himself  to  be 
an  attorney  and  solicitor,  he  is  not 
entitled  to  recover  any  thing  for  his 
trouble :  and  even  if  he  paid  fees  to 
counsel  in  the  course  of  the  investiga- 
tion, he  cannot  recover  them  of  his 
employer  as  money  paid,  laid  out, 
and  expended.  Crammondv.  Crouch^ 

77 

CORONER'S  INQUISITION. 

1  •  If  the  names  of  the  Jurors  be  not 
set  out  in  the  caption  of  a  coroner's 
inquisition,  and  the  inquisition  be  not 
signed  by  the  jurors,  with  their  names 
at  length — ^the  inquisition  is  bad.  Rex 
▼.  Bowen,  602 

2.  If  some  of  the  jurors  sign  with 
tlieir  marks,  such  marks  ought  to  be 
verified  by  an  attestation.         Ibid, 

COSTS. 
See  Bakkrupt,  11. 

COSTS,  BILL  OF. 

See  Promissory  Note,  3. 

COVENANT. 

See  A'oREBMENT,  1. — Annuity,  1. 

CROSS-EXAMINATION. 

1.  If  the  plaintiff*s  counsel  call 
''  Captain  jS*.,"  and  Captain ^fu^ A  ^'.an- 
swer,  and  is  sworn,  and  the  plaintiff's 
counsel,  after  asking  him  a  few  ques- 
tions, ascertain  that  it  was  Captain 
Francis  S.  whom  they  meant  to  exa- 
mine, this  does  not  give  the  other 
side  a  right  to  cross-esuimine  Captain 
Hugh  iS*.,  as  he  was  only  examined  by 
mistake.     Clifford  y.  Hunter,         16 

2.  On  the  trial  of  an  indictment 
for  a  rape,  it  was  held  that  tlie  pri- 
soner's counsel  might  ask  the  prose- 
cutrix the  following  questions,  with  a 


view  to  contradict  her.     "  Were  yoti 

not  on (a  day  since  the  time  of  the 

alleged  offence,)  walking  in  the  High 
Street,  at  O.,  to  look  out  for  men?" 

"  Were  you  not  on (since  the  time 

of  the  alleged  ofifence,)  walking  ih  H. 
Street,  with  a  woman  reputed  to  be  a 
common  prostitute  ?" 

Held  also,  that  evidence  might  be 
adduced  by  the  prisoner,  to  shew  the 
general  light  character  of  the  prose- 
cutrix, and  that  general  evidence 
might  be  given  of  her  being  a  street 
walker;  but  semble  that  evidence  of 
specific  acts  of  criminality  by  her, 
would  not  be  admissible.  Rex  v. 
Barker,  589 

CRUELTY  TO  CATTLE. 
Bull-baiting  is  not  punishable 
under  the  stat.  d  Geo.  4,  c;  71,  for 
preventing  cruelty  to  cattle,  as  bulls 
are  not  included  in  that  statute^  If  a 
writ  of  habeas  corpus  be  granted,  on 
the  ground  that  the  party  ha^  been 
illegfldly  committed  by  a  magbtrate, 
the  Judge  will  not  make  it  a  part  of 
the  rule  for  is9uing  the  writ,  thieit  the 
party  shall  not  bring  an  action  against 
the  magistrate.  Ex  parie  Hill,    ftfiS 

cuxhaven; 

See  Insurance,  1. 

DAMAGES,  LIQUIDATED. 

In  an  agreement  for  the  sale  of 
a  public-house,  it  was  stipulated,  that 
the  seller  should  not  be  concerned  in 
carrying  on  the  business  of  a  publican, 
within  a  mile  from  the  house  he  had 
parted  with,  "  under  the  pena/ sum  of 
500/.  the  same  to  be  recoverable  as 
and  for  liquidated  damages.**  Not- 
withstanding this,  he  opened  a  public- 
house,  about  three  quarters  of  a  mile 
off.  No  evidence  of  actual  damage 
was  given  by  the  plaintiff,  but  for  the 
defendant  some  witnesses  stated  that 
the  plaintiff  had  spoken  of  the  injury 
as  not  considerable.     It  was  held  at 
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Nisi  Prkts,  that  the  whole  sum  waa 
recoTcrable  as  stipulated  damages, 
but  left  to  the  Jury  to  state  what  was 
the  actual  damage.  The  Jury  found 
for  the  whole  suro»  and  the  Court  of 
Common  Pleas  refused  to  grant  a  new 
trial.     Crisdee  v.  Bolton^  240 

DECLARATIONS. 

See  EyidbncBi  4,  8. 

DECLARATIONS  IN  ARTI- 

CULO  MORTIS. 

See  DriKO  Declarations. 

DEMURRAGE. 

See  AOREBMENT,  5. 

DEMURRER,  TO  AN  INDICT- 
MENT. 
See  Practice,  4. 

DEPOSIT. 
See  Auction,  1. 
I.  The  Lord  Chief  Justice  will  not 
try  an  action  for  money  had  and  re- 
ceived, to  recover  back  a  de{)osit  paid 
to  abide  the  event  of  a  wrestling 
match,  which  did  not  take  place. 
Kennedy  v.  Otui^  376 

DEPOSITIONS. 

See  Admission,  1. 
1.  A  witness  examined  on  the  trial 
of  an  issue  out  of  Chancery,  died ; 
anew  trial  was  granted,  and  on  the 
new  'trial  parol  evidence  was  allowed 
to  be  given  of  what  this  witness  had 
deposed  on  the  former  trial,  notwith- 
standing there  was  the  usual  order  for 
reading  the  depositions  in  equity  of 
such  witnesses  as  had  died  since  the 
first  trial.  Tod  v.  Earl  of  WincheU 
sea^  387 

DETINUE. 

1 .  If  a  person  who  writes  an  answer 
to  a  demand  made  upon  another  per- 
son of  certain  things,  says,  that  he 
has  got  them,  and  thereby   induces 


the  claimant  to  bring  an  action  against 
him,  he  is  liable  to  such  claimant,  in 
detinue,  although  it  does  not  appear 
that  he  had  the  general  controlling 
power  over  the  things.  Hail  ei 
Ux.y.WhUe,  136 

DILAPIDATIONS. 
See  Landlord  and  Tenant,  2. 

DISCHARGE  OF  JURY. 

See  LEGiriMACT,  2. 

DISCONTINUANCE. 
See  Fleadino,  1. 

DISTRESS. 

Sec  Joint-Tenant,  1. 

DOCK-COMPANY, 

A  Dock-Company  having  a  swing 
bridge  on  a  public  highway,  are  bound, 
in  the  passing  of  vessels,  to  use  all 
reasonable  means  (both  as  to  the 
number  of  men  employed  and  the 
number  of  ships  passed  at  a  time)  to 
prevent  unnecessary  delay;  and  if 
they  do  not  do  all  which  can  be  ex- 
pected of  reasonable  men,  and  any  one 
is  obstructed  in  consequence,  such 
obstruction  will  make  them  liable  in 
damages  for  the  injury  sustained. 
Wiggins  V.  Boddington^  544 

DWELLING-HOUSE. 
See  BuROLART,  1. — Pleading,  2. 

DYING  DECLARATIONS. 

A  declaration  in  articulo  moriiSf 
made  by  a  child  only  four  years  old, 
is  not  admissible  in  evidence,  on  the 
trial  of  an  indictment  for  the  murder 
of  such  child;  because  a  child  of  such 
tender  years  could  not  have  had  that 
idea  of  a  future  state  which  is  neces- 
sary to  make  such  a  declaration  ad- 
missible.    Rex  V.  Pikef  598 

?.  To  render  the  declaration  of  a 
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deceased  person  admissible  on  the 
trial  of  an  indictment  for  manslaugh- 
ter, it  must  have  been  made  by  him 
under  an  impression  of  almost  imme^ 
diate  dissolution ;  and  it  is  not  enough 
that  the  deceased  should  have  thought 
that  he  should  ultimately  never  reco« 
ver.     Rex  v.  Van  Butehell^  629 

3.  Before  a  declaration' of  a  de- 
ceased person  is  received  as  a  declara- 
tion tfi  artiado  fnorUs^  the  Judge  will 
hear  all  that  the  deceased  said  re- 
specting the  danger  in  which  he  con- 
sidered himself  to  be ;.  and  it  will, 
upon  thisy  be  for  his  Lordship  to  de« 
cide,  whether  the  deceased  then  had 
that  impression  on.  his  mind,  which 
would  render  his  declarations  admis- 
sible. Ilnd. 

EJECTMENT. 

See  Landlord  and  Tenant,  6. 

1 .  If  in  an  ejectment  a  landlord  and 
tenant  defend  by  different  attornies, 
and  have  different  counsel,  but  it  ap- 
pear that  the  tenant  claims  no  title 
but  what  he  derives  from  the  landlord, 
the  Judge  at  the  trial  will  only  allow 
one  counsel  to  address  the  Jury  for 
the  defence,  but  the  party's  counsel' 
who  does  not  address  the  Jury  will  be 
at  liberty  to  cross-examine,  and  also 
to  call  witnesses.  Doe  d.  Hogg  v. 
Tindale^  565 

ft.  If  in  an  ejectment  it  be  proved 
that  the  lessor  of  the  plaintiff  let 
the  locus  in  quo  to  a  tenant  who 
held  peaceable  possession  for  about  a 
year,  this  is  sufficient  evidence  of 
title,  as  against  a  party  who  came  in 
the  night,  and  forcibly  turned  such 
tenant  out  of  possession.  Doe  d. 
Hughes  V.  Dyballf  610 

ELECTION. 
1 .  A  mercer  furnished  ribands  to 
a  person  who  was  a  candidate  for  the 
representation  of  a  city  in  Parliament; 
the  ribands  were  partly  used  as  pre- 
sents  for  Toters;  the  mercer  was  him- 


self a  voter,  and  received  orders  for 
some  of  the  ribands,  from  the  candi- 
date himself,  in  his  committee- room, 
but  was  not  told  for  what  purpose 
they  were  wanted :  Held,  that  he  was 
entitled  to  recover  the  price,  of  the 
ribands  from  the  candidate,  notwith- 
standing the  provisions  of  the  stat. 
7  8c  S  fV.  3,  c  4.  Richardson  v. 
Webster,  128 

2.  At  a  general  election,  A,  was, 
after  a  contest,  returned  to  serve  in 
Parliament;  ^.  died  before  the  next 
meeting  of  Parliament:  Held  that, 
immediately  on  his  death,  the  repre- 
sentation of  that  place  "  became  va- 
cant," within  the  meaning  of  the 
treating  act,  7  &  8  fV.  8,  c.  4;  and 
that  if  ^.,  who  was  neither  a  candi- 
date nor  the  agent  of  a  candidate, 
canvassed  for  C.,  and  ordered  beer 
for  the  voters,  after  such  vacancy,  this 
was  within  die  act,  even  though  it 
was  not  proved  that  C  either  knew 
of  the  canvass  or  of  the  treating:  and 
it  was  therefore  held,  that  an  inn- 
keeper could  not  recover  against  B. 
for  beer  supplied  to  those  voters  by 
his  order. 

The  treating  act  extends  to  an  un- 
successful candidate  who  didnot  come 
to  the  poll.     Ward  v.  Nanney,    899 

EMBEZZLEMENT, 

1 .  If  a  prisoner,  indicted  for  em- 
bezzlement, does  not  know  the  spe- 
cific acts  of  embezzlement  intended 
to  be  charged  against  him,  he  should 
apply  to  the  prosecutor  for  a  {larti- 
cular  of  the  charges;  and  if  it  be  re- 
fused, the  Judge  will,  on  motion, 
supported  by  proper  affidavits,  grant 
an  order  for  such  particular  to  be 
given,  and  postpone  the  trial,  if  neces- 
sary. 

Such  particular  ought,  at  least,  to 
state  the  names  of  the  persons  from 
whom  the  money  is  alleged  to  have 
been  received. 

It  was  the  duty  of  a  clerk  to  receive 
monies  daily  at  N.,  to  enter  all  such 
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monies  so  received  in  a  book,  and  to 
remit  the  amount  weekly  to  L.  His 
entries  were  all  correct,  and  admitted 
the  receipt  of  all  the  monies;  but  he 
did  not  remit  them  to  L.,  as  was  his 
duty:  Held^  no  embezzlement.  Rex 
V.  Hodgson,  422 

ESCAPE. 

1.  The  clerk  of  the  bails  of  the 
Mayor's  Court  of  London,  in  pursu- 
ance of-a  pracdce  in  that  Court,  re- 
fused to  accept  bail  for  a  defendant, 
who  was  sued  jointly  with  another 
person,  unless  it  was  also  given  for 
such  other  person:  Held,  that  this 
refusal  was  no  answer  to  an  action 
against  a  Seijeant-at-mace  from  whose 
custody  that  defendant,  for  whom  bail 
was  offered,  had  escaped.  De  Vaux 
V.  Smell,  182 

3.  In  an  action  against  the  marshal 
for  an  escape,  the  allegation  in  the 
record  in  the  origi  f^l  action  is  primd 
facie  evidence  thSl  the  party  was 
committed  to  his  custody.  Pheney  v. 
Jonex,  333 

EVIDENCE. 

See  Admission. — Agent. — Assump- 
sit, 2. — Bankrupt,  1,  3. — Bene- 
fit Societies. — Bill  of  Ex- 
change, 1. — Broker,  1. — Con- 
fession. —  Conversion,       I .  — 

CrOSS-EzAMINATION.— DETINtB,  1 

— DtingDeclarations. — Escape, 
2.— Forgery. — Insurance,  4. — 
Libel,  6.— Patent,  1. — Perju- 
ry, 2,  3. — Promise  of  Marriage, 
1. — ^Trespass,  4.  5. — Witness. 

1.  The  plaintiff  wrote  a  letter  to 
the  defendant,  which  the  defendant 
did  not  answer.  At  the  trial,  the 
plaintiff's  counsel  called  for  it  under 
a  notice  to  produce,  and  wished  to 
give  evidence  of  its  contents : — Held, 
that  such  evidence  was  not  admissible : 
but  that  if,  by  the  letter,  the  plaintiff 
demanded  a  certain  sum,  so  much 
only  of  the  copy  of  it  might  be  read 


as  stated  the  sum  demanded.  Fairlie 
V.  Denian  and  another,  Gents.,  two, 
&c.,  .  103 

2.  In  an  action  against  attomies  for 
negligence  in  not  making  a  motion  to 
set  aside  proceedings  for  irregularity, 
if  the  declaration  aver,  as  the  oonse- 
qnence  of  the  n^lect,  a  judgment  by 
default  and  further  proceedings,  and 
final  judgment  and  execntion,  an 
examined  copy  of -the  record  must  be 
^▼en  in  evidence*  to  prove  both  the 
judffments;  and  it  is  not  enough  to 
produce  entries  in  the  Prothonotary's 
book,  and  the  inquisition,  with  die 
Prothonotary's  allocatur. 

SemhU,  that,  in  such  a  case,  die 
judgments  are  of  the  gist  of  the  ac- 
tion, and  not  merely  special  danoage. 

Semble,  also,  that  a  writ  intended 
for  the  father,  served  upon  the  son, 
who  answers  to  the  name  of  the  father, 
that  being  his  own  name  also,  is  suffi- 
ciently served  if  it  come  to  the  hands 
of  the  father  before  its  return.  Gode- 
froy  Y.Jay,  19.3 

3.  In  an  action  by  the  indorsee  of 
a  bill  of  exchange,  accepted  in  a 
foreign  country,  against  a  party  in 
London  who  undertook  to  negotiate 
it,  for  not  paying  over  the  proceeds* 
which  is  tried  aAer  the  bill  has  be- 
come due,  parol  evidence  may  be 
given  of  the  particulars  of  the  bill. 

Semhle,  that,  if  the  declaration  in 
such  case  allege  that  the  proceeds 
were  received,  some  evidence  of  the 
receipt  must  be  given  by  the  plaintiff 
at  the  trial ;  and  a  letter  written  by 
the  defendant,  a  month  before  action 
brought,  saying  that  the  money  would 
be  received  in  a  few  days,  is  not  suf- 
ficient.   Hunt  V.  Alewyn,  284 

4.  A,  sued  out  a  writ  o£  Jl.  fa, 
against  the  goods  of  B.,  and  the 
sheriff  ex:ecuted  a  bill  of  sale  of  cer- 
tain goods  to  A,  After  this,  B.  re- 
mained in  possession  of  the  goods, 
and  the  sheriff  again  took  them,  under 
another  execution  against  B, : — Held, 
that,  in  an  action    brought  by  A* 
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against  the  sheriff  for  taking  these 
goods,  the  declarations  of  B.  were 
evidence  for  the  defendant,  to  shew 
tbat^.'s  execution  was  merely  colour- 
able.    fVillies  V.  Farley,  S95 

5.  A  will  of  lands  executed  more 
than  thirty  years  ago,  is  admissible 
in  evidence  without  calling  the  sub- 
scribing witness,  although  the  testator 
has  di^  within  thirty  years,  and  it  be 
proved  that  one  of  the  subscribins 
witnesses  is  still  alive.  Doe  d.  Oidr' 
nail  V.  Deainn,  403 

A.  claimed  in  ejectment  as  heir-at- 
law  of  B.  A,  traced  his  pedigree 
through  the  youngest  son  of  a  com- 
mon ancestor,  who,  in  the  year  1689, 
had  four  elder  sons,  whose  descend- 
ants (if  any)  would  have  had  a  better 
title  than  B.i  Held,  that  the  length 
of  time  was  a  sufficient  ground  to 
presume  their  deaths;  and  that  the 
Court  would  take  it  that  tliey  all  died 
without  issue,  unless  there  was  some 
evidence  to  induce  a  presumption  that 
they,  or  some  of  them,  married  and  left 
issue.  Ibid. 

6.  No  communications  made  to  an 
attorney  are  privileged,  but  such  as 
are  made  for  the  purpose  of  the  attor- 
ney's either  commencing  or  defending 
a  suit.     Broad  v.  Pt//,  518 

7.  A  clerk  in  a  merchant's  counting 
house  may  be  called  as  a  witness  to 
explain  the  meaning  of  a  particular 
entry  in  the  books  of  the  office  made  by 
a  fellow-clerk,  since  deceased.  Hood, 
Assignee  of  Green,  v.  Reeves,      532 

8.  A  lease  purported  to  have  been 
bigned  by  the  mark  of  the  party.  A 
person  proved  the  hand- writing  of  the 
subscribing  witness,  and  that  he  had 
gone  abroad;  and  another  person 
proved  that  the  defendant  had  spoken 
of  the  term  that  he  had  under  the 
lease.  Held,  that  this  was  sufficient 
proof  of  the  execution  of  the  lease  by 
the  defendant.  Doe  d.  Whteldon  v. 
Paul,  618 

8.  Where  it  appeared  on  the  re- 
cord, that  an  agreement  sued  on  was 
'    VOL.  nu 


made  by  the  plaintiff  on  behalf  of 
himself  and  the  other  proprietors  of  a 
theatre;  evidence  of  the  declarations 
of  one  of  such  other  proprietors  was 
held  admissible  on  the  part  of  the  de- 
fendant.    Kemhle  v.  Farren,        623 

9.  The  office  copy  of  an  insolvent's 
petition,  attested  by  the  officer  of  the 
Insolvent  Debtors'  Court,  is  sufficient 
evidence  to  prove  an  allegation  that 
the  petition  sidiscribed  by  the  insol- 
vent was  duly  ffied. 

A  letter  written  to  the  chief  com- 
missioner of  the  Insolvent  Debtor*^ 
Court,  by  an  opposing  creditor,  pre- 
vious to  the  hearing  of  an  insolvent's 
case,  is  not  a  privileged  communica- 
tion.    GoM  V.  Itulme,  625 

EXECUTION. 
Whether  a  woman,  who  has  co- 
habited with  a  man  for  several  years, 
and  passed  herself  oT  as  his  wife,  can 
recover  in  trespass  lor  the  taking, 
under  an  execi|tion  against  the  man, 
of  her  gopds  being  in  the  house  in 
which  the  cohabitation  took  phice — 
Quare,  But  in  such  a  case,  it  may 
be  left  to  the  Jury  to  say,  whether 
they  think,  that,  under  die  circum- 
stances, the  property  was  given  up  by 
the  woman  to  the  man;  and  if  they 
do,  they  may  find  a  verdict  against 
her.     Edwards  v.  Farebrothcr,    524? 

EXECUTORS  AND  ADMINIS- 
TRATORS. 
^ee  Agrbbment,  2. 
A  plaintiff  sued  as  executor, 
and  in  his  declaration  made  profert 
of  the  letters  tesumentary  in  the 
usual  form,  which  states,  "  whereby 
it  appears  to  the  Court  here  that  the 
plaintiff  is  executor,"  &c.  The  de- 
fendant did  not  demand  oyer,  but 
pleaded  that  the  plaintiff  never  was 
nor  is  executor  "  in  manner  and  form" 
asallegedinthedeclaration.  Theplain- 
tiff  replied  that  he  was,  and  continu- 
ed to  be  executor  in  manner  and  form, 
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&c.: — Held,  that  the  plaintiff  might  ] 
recover  on  this  issue,  although  he  had 
not  taken  probate  till  some  months 
after  the  declaration.     Thompson  v. 
Reynolds,  12S 

FACTOR. 

Acceptances  of  a  factor  for  his 
principal,  which  are  provided  for  by 
the  principal  before  they  become  due, 
do  not  constitute  such  a  demand  a* 
gainst  the  principal  as  to  enable  the 
factor,  previous  to  the  \nto£ October, 
1826,  when  the  2nd  section  of  the 
6  Geo.  4,  c.  94,  came  into  operation, 
to  pledge  the  warranU  for  goods  be- 
longing to  the  principal,  as  a  security 
for  advances  made  to  himself.  Blandy 
V.  Allan,  447 

FALSE  PRETENCES. 
Indictment  for  false  pretences  in 
passing  a  note  of  a  bank  that  had 
stopped  payment  as  a  good  note.  The 
prisoner  knew  that  the  bank  had  stop- 
ped payment;  but  it  appeared  that 
two  only  of  the  partners  of. the  bank 
had  become  bankrupt,  and  that  the 
third  had  not:— Held,  that  the  pri- 
soner must  be  acquitted.  Rex  v. 
Spencer,  420 

FORFEITURE. 
See  Landlord  and  Tenant,  6. 

FORGERY. 

1.  Ifon  an  indictment  for  forgery 
being  presented  to  the  Grand  Jury,  it 
appear  that  the  forged  instrument 
cannot  be  produced,  either  from  its 
bcin<;  in  the  hands  of  the  prisoner,  or 
from  any  other  sufficient  cause — they 
may  receive  secondary  evidence  of  its 
contents.     Rex  v.  Hunter,  591 

2.  An  indictment  for  forgery  be- 
ing presented  to  the  Grand  Jury,  a 
witness  declined  to  produce  certain 
deeds  before  them  i^Held,  that  if  the 
deeds  form  a  part  of  the  evidence  of 
the  witness's  title  to  his  own  estate,  he 


is  not  compellable  to  produce  them, 
but  that,  if  they  do  not,  the  Grand 
Jury  may  compel  their  production. 

GOODS  NOT  ACCORDING  TO 
ORDER. 

If  one  order  a  certain  machine, 
e.  g,  a  threshing-machine,  which, 
when  sent  to  him,  turns  out  to  be  un- 
fit for  use,  he  should  either  return  it 
immediately,  or  else  gW*  immediate 
notice  to  the  vendor  to  fetch  it  away; 
for  if  he  keep  it  a  long  time  without 
doing  either,  he  will  be  taken  to  have 
waived  all  objections  to  its  goodness. 
Cash  V.  Giles,  407 

GOODS  SOLD. 

See  Ao&EEHENT,  9. 

1.  If  one  of  several  partners  he 
concerned  in  preparing  the  prospectus 
of  a  projected  newspaper,  which  pro- 
spectus states,  that  he  and  others  will 
act  as  treasurers  and  managers,  and 
also  that  the  subscribers  are  not  to  be 
piartners,  nor  to  be  answerable  for 
more  than  their  subscription ;  and  be 
also  aware,  that  a  .particular  indivi- 
dual is  to  be  sole  nominal  proprietor; 
the  firm  of  which  such  partner  is  a 
member^  (although  he  has  not  taken 
any  share  in  the  paper),  cannot  sue 
the  subscribers  who  have  taken  shares 
for  the  price  of  goods  furnished  for 
the  paper.  Batty  v.  M*Cundie,    201 

2.  If  goods  be  sold  on  a  credit,  the 
vendor  cannot,  before  the  credit  has 
expired,  maintain  assumpsit  for  goods 
sold,  even  though  he  can  prove  that 
the  goods  were  not  bought  in  the  fair 
way  of  trade,  but  for  the  fraudulent 
purpose  of  being  immediately  resold 
at  an  under  price: — Sembk,  that 
trover  is  his  proper  remedy.  Fefga- 
son  V.  Carrington,  457 

GROWING  CROPS. 

See  Account  Stated,  1. 


HIRE. 

GUARANTY. 
1.  A,  applied  to  B,  fbr  goods;  B. 
asked  for  a  reference;  A,  referred  him 
to  C;  C,  on  being  applied  to,  in- 
quired the  Amount  of  the  order,  and 
on  what  terms  the  goods  were  to  be 
famished;  and  on  being  told,  said, 
"  You  may  send  them,  and  Pll  take 
care  thai  they  are  paid  for  at  the 
time^*  He  was  aflerwards  written  to, 
to  accept  a  bill  for  the  amount;  to 
which  he  replied,  that  he  was  not  in 
the  habit  of  accepting  bills,  but  that 
the  money  would  be  paid  when  due. 
Afier  this  B.  the  seller  wrote  to  C. 
about  the  goods,  and  spoke  of  them 
in  his  letter  as  goods  which  C,  had 
**  guaranteed;'^  and  the  attorney  of 
B.'b  assignees  (when  he  had  become 
bankrupt)  wrote  to  A»  for  the  money, 
and  tlireatened  process ;  but  this  let- 
ter was  a  circular,  written  in  pursu- 
ance of  a  list  made  out  for  him  by  ^., 
and  without  any  knowledge  of  the 
circumstances  under  which  the  debt 
was  contracted: — Held,  that,  on  this 
evidence,  C  was  not  primarily  liable, 
but  only  as  a  guarantor  of  the  debt  of 
A.  Rains  and  Another,  Assignees  of 
Evelyn^  ▼.  Storry,  ISO 

2.  A  guarantie  for  goods,  address- 
ed to  one  of  two  partners,  may  be 
declared  on,  as  given  to  both,  if  it  ap- 
pear that  the  partner  to  whom  it  was 
addressed  did  not  carry  on  any  sepa- 
rate buisness. 

A  guarantie  not  addressed  to  any 
one,  most  be  declared  on  as  given  to 
the  party  to  whom  or  for  whose  use 
it  was  delivered.     Walton  v.  Dodson, 

left 

HAMBURGH. 

.     See  Insurance,  1. 

HIRE. 

Where  ai;arriageis  hired  for  a  cer- 
tain time,  and  sent  back  before  the 
expiration  of  it,  if  the  party  of  whom 
it  was  hired  sell  it  within  the  time,  he 
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cannot  recover  his  charge  for  the  hire. 
Wright  V.  MekiUe.  542 

HQUSE  BREAKING. 
SeeBvwiLAKt,  1. 

HUNTING. 

5'^e  Trespass,  1. 

HUSBAND  AND  WIFE. 
See  WiTNESSy  9. 
If  an  action  is  brought  against  a 
husband  for  the  price  of  goods  sup- 
plied to  his  wife,  who  is  living  with 
him,  it  lies  on  the  husband  to  shew 
that  the  goods  were  furnished  under 
such  circumstances,  that  he  is  not 
liable  to  pay  for  them.  But  if  the 
goods  be  supplied  to  his  wife  when 
she  is  living  separate  and  apart  from 
die  husband,  it  is  incumbent  on  tlie 
tradesman  to  prove  that  the  separation 
occurred  under  such  circumstances 
as  will  make  the  husband  liable. 
Clifford  V.  Laton,  15 

ILLEGITIMATE  CHILD,  MAIN- 
TENANCE  OF. 
If  a  person  know  that  his  ille* 
gitimate  daughter,  of  the  age  of  1 6, 
is  boarded  and  clothed  by  the  plaintiff, 
and  neither  expresses  dissent,  nor  takes 
his  daughter  away,  he  is  liable  to  pay 
the  plaintiff  for  such  board  and  lodging 
without  any  express  promise  to  do  so. 
And  it  lies  on  the  defendant  to  shew 
that  his  daughter  was  boarded  and 
lodged  by  the  plaintiff  against  his  con- 
sent, or  that  he  has  refused  to  be 
at  the  expense  of  maintaining  her. 
Nichole  v.  Allen^  36 

INDICTMENT. 

See  Benefit  Societies,  I. — Buro- 
LAttY,  1. — Coin,  1. — Manslaugh- 
ter, 2 — Variance,  1. 
1.  If  two  bills  of  indictment  be 
preferred  for  the  same  offence,  the 
one  charging  it  capitally,  the  other  as 
a  misdemeanor,  and  both  be  found, 
xx2 
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the  Judge  will  put  the  party  to  liis 
election  which  he  will  go  upon,  and 
direct  an  acquittal  on  the  other. 
Rex  V.  Smith,  412 

2.  If  an  indictment  contain  two 
counts,  one  charging  the  oflTence  as  a 
larceny,  the  otlier  as  a  receivipg,  the 
Judge  will  put  the  prosecutor  to  elect 
which  he  will  go  upon.  Rex  v.  Flower, 

418 
INFANCY. 

If  proper  clothes  are  supplied  to 
an  infant  by  his  father,  any  others 
furnished  in  addition  cannot  be  con- 
sidered as  necessaries;  and  it  is  the 
duty  of  a  tradesman,  when  applied  to 
by  an  infant  for  clothes,  to  make  in- 
quiries  of  his  friends^  before  he  gives 
him  credit.     Cook  ▼.  DeaUm^      1 14 

INQUISITION. 

See  Coroner's  Inquisition. 

INSANITY. 

No  person  can,  in  defending  an 
action,  be  allowed  to  stultify  himself : 
and  therefore,  a  defendant  cannot,  in 
an  action  for  work  and  labour,  set  up 
his  own  insanity  as  a  defence,  unless 
he  has  been  imposed  upon  by  the 
plaintiff,  in  consequence  of  his  mcn- 
tarimbecility.  Brovm  v.  Jodrell,  Esq. 

80 

INSOLVENT. 

See  Evidence,  9. 
The  assignment  to  the  provi- 
sional  assignee  of  the  Insolvent  Debt« 
ors*  Court,  is  not  made  void  by  the 
death  of  the  insolvent  before  his  pe- 
tition has  been  heard ;  and  such  pro- 
visional assignee  may,  ader  such 
death,  assign  to  the  assignee  for  the 
creditors;  and  they  may  bring  ac- 
tions in  respect  of  the  insolvent's  pro- 
perty. fVillii  and  Another  v.  Elliott 
Seur.  117 

INSURANCE. 
1.  If  a  policy  of  insurance  at  and 
from  H.  to  v.,  contain  the  following 


INSURANCE. 

warranty,  ''  warranted  in  port  on  the 
19th  October,  1825."  This  warranty 
applies  to  the  port  of  H.  only,  and 
not  ta  any  other  port. — Cuxhaven,  is 
no  part  of  the  port  of  Hambuigfa* 
Colly  and  Others  v.  HwUer^  7 

2.  If  a  new  ship  is  insured,  "  on  a 
voyage  from  Bristol  to  New  York, 
during  her  stay  there,  and  back  to 
her  port  of  discharge,"  and  on  her  pas- 
sage back  from  New  York  to  England 
sustains  an  injury,  which  requires  her 
to  be  repaired,  the  underwriter  is  not 
entitled  to  deduct  one-third  new  for 
,  old,  as  the  whole  is  to  be  considered 
only  one  voyage.  Fenwick  v.  Robtn' 
son,  828 

8.  If  A.,  being  indebted  to  B., 
die,  and  C.  agree  to  pay  the  debt  by 
instalments,  in  five  years,  A.  has  an 
insurable  interest  in  the  life  of  C  for 
those  five  years.  If  the  assured,  at 
the  time  of  effecting  the  policy,  con- 
ceals any  thing  which  is  material  for 
the  insurer  to  know,  the  policy  is 
void;  and  it  makes  no  dififerencc 
whether  the  assured  considered  it  ma- 
terial or  not:  and  what  amounts  to  a 
misrepresentation,  or  to  a  material 
concealment,  is  a  question  for  the 
Jury.  The  fact,  that,  on  a  life  policy, 
an  unusually  high  premium  was  paid, 
is  quite  immaterial,  and  is  therefore 
not  to  be  taken  as  proof  that  the  of- 
fice considered  the  party  to  be  a  bad 
life.     Fon  Lindenau  v.  Deshorougky 

4.  In  a«jrum;)«fl,  on  a  policy  of  in- 
surance, the  Jury  ought  not  to  allow 
the  plaintiff  interest,  unless  evidence 
be  given  that  he  had  applied  to  the 
underwriter,  to  settle  the  loss,  soon 
after  it  happened,  and  notified  to  him 
the  ground  of  such  application. — 
Lloyd's  list  is  evidence  gainst  the 
assured,  if  it  be  shewn  that  the  bro- 
ker had  read  it,  before  the  policy  was 
efiected* — Ashipstayedatapnticular 
port,  for  a  period  of  one  hundred  and 
nine  days,  and  whether  this  was  an 
unreasonable  time,  was  held  to  be  a 
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queBtion  of  fact  for  the  Jury.  Bain  y. 

Case,  496 

INTEREST. 

See  Insurance,  4. — ^Irish  Judg- 
ment. 
The  Courts  have  so  often  decided 
that  interest  is  not  recoverable  in  an 
action  for  money  had  and  received, 
that  the  Judge  at  Nisi  Ptiut  will  not 
allow  the  point  to  be  entered  into. 
Depche  V.  Munn  and  Another,     112 

IRISH  JUDGMENT. 
In  an  action  on   an    Irish  judg- 
ment, the  question,  whether  any  and 
what    interest  is  recoverable,    is  a 
question  for  the  Jury,  under  all  the 
circumstances  of  the  case.     And   in 
deciding  this  question,  they  will  have 
to  consider  whether  the  plaintiff  has 
taken  proper  steps  to  find  his  debtor 
and  follow  up  his  judgment  by  an 
execution,  or  whether  he  has  been  guil- 
ty of  laches.    Bann  v.  Dalzell^  376 

JOINT-TENANT. 
One  of  several  joint-tenants  may 
sign  a  warrant  of  distress,  if  the 
ethers  do  not  forbid  him.  If  they, 
when  applied  to,  merely  decUne  to 
aetf  that  will  not  prevent  him  from 
vroceeding.     Robinson  v.  Huffman^ 

234 
JURY. 
See  Practice,  3. — ^Leoitimact,  2. 

JURY,  SPECIAL. 

iS'e^  Tales,  1. 

KEEPING  A  VICIOUS  ANIMAL. 
In  an  action  for  an  injury  by  a 
vicious  bull,  the  plaintiff  recovered, 
although  it  appeared  that  the  bull 
was  attracted  by  a  cow  in  a  particu- 
lar state,  which  the  plaintiff  was  driv- 
ing past  the  field  in  which  the  bull 
was,  and  that  the  plaintiff  first  struck 
the  bull  on  the  head,  to  drive  him 
away  from  the  cow. 


SembUf  that  the  owner  of  a  vicious 
animal,  after  notice  of  its  having 
done  an  injury,  is  bound  to  secure 
it  at  all  events,  and  is  liable  in  dam- 
ages to  a  party  subsequently  injured, 
if  the  mode  he  has  adopted  to  secure 
itprovestobeinsufiSeient.  Blackman 
v.  Simmons^  138 

LANDLORD  AND  TENANT. 
See  Agreement,  1,  2,  S,  4,  7. — ^No- 
tice, 2. 

1.  Semble^  that  if  a  tenant  pays 
taxes,  which  he  alleges  ought  to  have 
been  paid  by  his  landlord,  and  after- 
wards pays  rent  for  two  years  sub- 
sequently, without  making  any  deduc- 
tion, he  cannot  recover  the  amount  in 
an  action  against  the  landlord.  Sem- 
biff  also,  that  a  broker,  who,  when 
receiving  rent  under  a  distress,  de- 
ducts a  sum  purporting  to  be  for  land- 
tax,  is  not  to  be  considered  as  allow* 
ing  the  land-tax,  so  as  to  affect  the 
landlord's  right,  but  as  merely,  from 
not  knowing  how  to  act,  consenting 
to  receive  the  money,  without  the  sum 
deducted.  Sounder  son  v.  Hanson^ 
Gent.  &c.  314 

2.  A  party  occupied  premises,  un- 
der an  agreement  for  three  years,  at 
45/.  a-year,  which  expired  at  Mid- 
summer, 1826;  he  did  not  then  go 

.out,  nor  did  his  landlord  take  any 
steps  to  compel  him,  but  at  the  Mi- 
chaelmas following  gave  him  notice 
to  quit,  at  Lady-day,  1827,  or  pay 
the  rent  of  50/.  a-year.  He  continu- 
ed in,  but  refused  fo  pay  more  than 
the 45/.  rent: — Held,  that,  under  the 
circumstances,  he  must  be  taken  to 
have  acquiesced  with  the  new  propos- 
al^  and  was  bound  to  pay  the  rent  of 
50/.     Roberts  v.  Hayward,  4,32 

3.  yi.  agreed  to  take  an  assign- 
ment of  a  lease  of  a  house,  which  was 
out  of  repair,  from  B.,  and  by  the 
agreement  it  was  stipulated,  that  all 
out-goings  should  be  paid  by  //.  up 
to  April  23rd;  and,  by  ^n  assign- 
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ment  indorsed  on  the  lease,  (executed 
by  B,  but  not  by  A,)y  B.  assigned 
the  residue  of  the  term,  subject  to  the 
performance  of  all  the  covenants  of  the 
lease,  which,  from  the  22nd  day  of 
April,  ought  to  be  observed  on  the 
part  of  the  tenant.  The  lease  con- 
tained a  covenant  to  keep  the  pre- 
mises in  repair,  and  so  to  deliver 
them  up ;  and,  after  the  assignment, 
the  reversioner  sued  B.  and  recover- 
ed for  dilapidations  which  occurred 
before  April  22nd: — Held,  that  B. 
could  not  maintain  an  action  on  the 
c^se  against  A,  for  these  dilapida- 
tions, even  though  it  could  be  proved 
that  A.  gave  a  smaller  price,  because 
the  premises  were  6ut  of  repair: — 
Held,  also,  that  the  Judge  could  not 
look  beyond  the  written  instruments, 
viz.  the  written  agreement  and  the 
assignment. — If  B.  assign  the  lease 
of  a  house  to  A,  by  deed,  subject  to 
certain  covenants,  and  ji.  take  pos- 
session, whether  ^.'s  remedy  for  a 
breach  of  the  covenants  is  by  an  ac- 
tion of  covenant,  though  A.  never  ex- 
ecuted the  deed — Quaere,  Hawkins 
V.  Sherman^  459 

4.  A  landlord  has  no  right  to  en- 
ter his  tenant's  premises  to  repair 
them,  without  some  stipulation  to 
that  effect.     Barker  v.  Barker,    557 

5.  The  putting  up  of  a  board  for 
the  purpose  of  letting  houses  by  a 
person  who  built  them  and  agreed  to 
become  tenant  of  them  from  a  cer- 
tain time,  is  sufficient  to  enable  the 
person  for  whom  they  were  erected 
to  recover  rent  on  a  count  for  use 
and  occupation.     Sullivan  v.  Jones, 

579 

6.  In  ejectment  to  recover  demised 
premises,  for  non-payment  of  rent, 
under  the  usual  proviso  for  re-entry, 
on  non-payment  for  twenty-one  days ; 
it  appeared  that  the  rent  was  paya- 
ble quarterly,  and  that  a  demand  of 
more  than  one  quarter's  rent  was 
made  on  the  2 1st  day,  at  1  o'clock : 
— Held  that  only  one  quarterns  rent 


should  have  been  demanded,  and  that 
at  sun-set.  Doe  dem.  Wheeldon  v. 
Paul,  613 

LARCENY. 

1 .  If  the  servant  of  the  owner  of 
property  find  a  party  actually  com- 
mitting an  offence  against  the  stat.  7 
&  8  Geo.  4,  c.  29,  (the  larceny  act) 
and  apprehend  him  under  sect.  60  of 
that  act,  and,  while  taking  the  party 
to  a  magistrate,  such  party  kill  him, 
this  will  be  murder ;  but  if  the  ser- 
vant either  did  not  see  him  in  the  ac- 
tual commission  of  the  offence,  or  be 
taking  him  to  any  other  place  than 
before  a  magistrate,  itVill  not  be 
murder.     Rex  v.  Curran^  397 

2.  If  the  only  evidence  against  a 
prisoner  charged  with  a  larceny  be 
that  stolen  property  was  found  in 
his  possession  three  months  afler  the 
loss  of  it,  the  Judge  will  direct  an 
acquittal,  without  calling  upon  him 
for  his  defence.     Rex  v.  Adams,  600 

LEASE. 
See  Agreement,  2. 
An  agreement  **  between  A.  B. 
and  C.  D.,"  by  which  "  A.  B.  agrees 
to  nay  C.  D.  140/.  a  year,  in  quar- 
terly payments,  for  a  house,  garcleo, 
&c,  (describing  the  situation),  for  the 
term  of  seven,  fourteen,  or  twenty-one 
years,  at  the  option  of  the  tenant,  the 
rent  to  commence  from  the  Ist  Jan- 
uary," &c.,  is  a  lease,  and  not  mere- 
ly ail  agreement  for  one.  Wright  t. 
TrevezatU,  441 

LEGACY, 

Where  an  account  of  the  resi- 
duary estate  of  a  testator  has  been 
made  out  by  the  executors,  and  sign- 
ed by  the  parties  interested,  under 
which  account  all  of  them  have  been 
paid  except  one,  such  one  may  reco- 
ver his  proportion,  with  interest,  in 
assumpsit,  ag^instihe  executors.  Gre- 
gory V,  Harmon,  ^0^ 
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LEGITIMACY. 

1  •  Every  child,  born  in  wedlock, 
the  husband  and  wife  being  in  Eng- 
land, and  not  separated  by  any  sen- 
tence of  divorce,  is  presumed  to  be 
Intimate;  but  this  presumption  may 
be  repelled,  by  proof  of  such  facts  as 
satisfy  the  Jury  that  no  sexual  inter- 
course took  place  between  the  hus- 
band and  wife,  at  a  time  when  the% 
husband  could,  by  possibility,  be  the 
father  of  the  child;  and  the  Jury,  be- 
foie  they  can  find  against  the  legiti- 
macy, must  be  convinced  that  no 
such  sexual  intercourse  took  place, 
by  irresistible  evidence,  and  not  by  a 
mere  balance  of  probabilities.  If  such 
intercourse  did  take  place,  the  adul- 
tery of  the  wife  is  immaterial;  and  if 
there  was  an  opportunity  of  sexual 
intercourse  between  the  husband  and 
wife,  the  law  presumes  that  such  in- 
tercourse did  take  place,  unless  the 
contrary  be  satisfactorily  proved. 
Morris  v.  Davies,  215 

2.  If  husband  and  wife  are  in  such 
a  situation  that  sexual  intercourse 
might  have  taken  place,  the  law  pre- 
sumes that  it  did  take  place,  unless 
such  facts  are  proved  as  satisfy  the  Jury 
beyond  all  doubt  that  no  such  inter- 
course did  take  place;  and,  therefore, 
unless  such  facts  are  proved,  a  child 
bom  of  the  wife  is  legitimate,  if  the 
husband  and  wife  were  in  such  a  situ- 
ation that  sexual  intercourse  might 
have  taken  place  between  them,  at  a 
time,  when,  by  the  course  of  nature, 
the  husband  could  have  been  the  fa- 
ther of  the  child. 

If,  after  the  trial  of  an  issue  out  of 
Chancery,  the  Jury  are  locked  up 
for  many  hours,  and  are  not  likely 
to  agree  when  the  Judge  is  about 
to  leave  the  town,  the  Judge  will 
discharge  them  of  his  own  authority, 
if  the  parties  decline  consenting  to 
their  discharge ;  but  if  a  Jury  be  un- 
der such  circumstances  in  a  cause  de- 
pending between  party  and  party, 
temblcy  that  the  Judge  would  order 


that  the  Jury  should  follow  him  in  a 
cart.'   Morris  v.  Davies,  427 

LIBEL. 

1 .  Communications  made  to  a  mem- 
ber of  a  dissenting  congregation,  re** 
specting  an  individual  about  to  be  ap- 
pointed a  minister  of  that  congrega- 
tion, are  privileged  communications, 
and  cannot  be  made  the  subject  of  an 
action  by  such  individual.  But  if,  in 
consequence  of  these  communications, 
a  printed  circular  be  sent  round,  con- 
taining contradictions  of  them,  and 
reflecting  on  the  motives  of  the  party 
who  made  them,  and  such  party  af- 
terwards write  a  letter,  and  send  it  to 
the  writer  of  the  circular,  in  which, 
af^er  repeating  the  communications, 
he  adds  other  statements,  which  he 
acknowleilges  he  cannot  prove,  such 
letter  is  not  privileged,  but  will  make 
him  liable  in  damages,  though  it  be 
specially  found  by  a  Jury  that  he  was 
not  actuated  by  express  malice.  In 
such  an  action,  a  letter  written  to  the 
defendant,  containing  a  statement  of 
the  facts  upon  which  he  founded  his 
charges,  is  receivable  in  evidence  on 
hii  behalf,  to  shew  the  bona  fides  with 
which  he  acted .  Blackburn  v.  Black- 
hum,  146 

2.  A  circular  letter  sent  by  the 
secretary  to  the  members  of  a  society 
for  the  protection  of  trade  against 
sharpers  and  swindlers,  furnishing  in- 
formation respecting  certain  bill  trans- 
actions, is  not  a  priviletred  commu- 
nication. Semble^  that  if  such  letter 
state  particular  facts,  it  will  not  be  a 
libel,  though  some  of  the  persons  re- 
ceiving it  believed  that  it  was  sent  to  in- 
timate that  the  parties  mentioned  in  it 
were  common  sharpers  and  swindlers. 
Otherwise,  if  it  had  contained  a  gene-- 
ral  statement^  such  as  that  the  ptoty 
mentioned  in  it  is  considered  an  im- 
proper person  to  be  proposed  to  be 
ballotted  for  as  a  member  of  the  so- 
ciety. At  all  events,  in  the  former 
case,  it  is  a  question  for  the  Jury, 
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LIBEL. 


whether  the  society  really  and  bond 
fide  intended  to  give  the  particular 
information  which  the  letter  contains. 
Getting  v.  Post,  Gent.  160 

S.  In  a  joint  action  for  a  libel  by 
two  partners,  damages  cannot  be  given 
for  any  injury  to  their  private  feel- 
ings, but  only  for  such  injury  as  they 
may  have  sustained  in  their  joint  trade 
or  business,     Haythorn  v.  Lawson^ 

196 

4.  An  officer  in  the  navy  has  no 
right  to  make  communications  upon 
subjects,  with  which  he  becomes  ac- 
quainted in  his  professional  capacity, 
except  to  the  Government ;  and  there- 
fore, a  letter  written  to  Lloyd's  Coffee- 
house, about  the  conduct  of  the  cap- 
tain of  a  transport  ship,  by  a  lieute- 
nant, who  was  superintendant  on 
board,  is  not  a  privileged  commu- 
nication ;  nor  can  evidence  of  this 
being  the  practice  for  persons  so  cir- 
qumstanced  to  make  communications 
to  Lloyd's,  be  received  in  an  action 
for  libel  against  such  a  person,  either 
as  furnishing  a  defence,  in  conjunc- 
tion with  other  circumstances,  or  in 

^  mitigation  of  the  damages  to  be  re- 
covered.    Hamood  v.  Green^       141 

5.  In  an  action  for  a  libel,  contain- 
ed m  a  printed  paper,  circulated  in  a 
sale  room,  previous  to  the  salaof  an 
arbitration  bond  given  by  the  defend- 
ant to  the  plaintiff  as  a  surety  for  a 
third  person,  and  which  was  adver- 
tised as  an^  ordinary  money  bond, 
pending  a  writ  of  error  and  a  suit  in 
equity, — it  appeared,  that  the  printed 
paper  charged  the  plaintiff  with  an 
intention  of  extorting  money  by 
threats,  and  spoke  of  the  sale  as  a 
'*  wicked  expedient."      And  it  also 

^  appeared,  that  the  plaintiff,  before 
the  writing  of  the  paper,  said,  on  the 
refusal  of  the  defendwit  to  pay  him  a 
certain  sum,  which  he  demanded,  that 
be  would  advertize  the  bond,  and  the 
defendant  should  see  the  advertise- 
ment under  his  nose  at  breakfast.  It 
was  left  to  the  jury  at  Nisi  PriuSj  to 


say  whether,  under  all  the  circnni- 
stances,  the  defendant  was  acting 
bondfide^  and  the  objettionable  re- 
marks were  relevant,  and  exceeding 
only  from  warmth  of  feeling  the 
bounds  of  moderation,  or  whether 
they  were  wholly  irrelevant,  and  he 
went  out  of  his  way  purposely  to 
slander  the  plaintiff.  The  Jury  found 
for  the  defendant;  but  the  Court  of 
Common  Pleas  granted  a  new  trial, 
on  the  ground,  that  the  defendant's 
expressions  went  far  beyond  the  limits 
of  a  privileged  communication,  and 
must  be  considered  as  clearly  libel- 
lous, withput  any  proof  of  express 
malice.  Robertson  v.  Afacdaugal^  259 

6.  Whatever  is  fairly  written  of  a 
work,  and  can  be  reasonably  said  of 
it,  or  of  its  author,  as  connected  with 
it,  is  not  actionable,  unless  it  appear 
that  the  party,  under  the  pretext  of 
criticising  the  work,  takes  an  oppor- 
tunity of  attacking  the  character  of 
its  author. — In  cases  of  libel,  a  sub- 
sequent publication,  brought  out  even 
after  issue  joined,  may  be  evidence 
to  shew  the  motives  of  the  party. — 
An  admission  signed  by  the  defend- 
ant's attorney,  consenting  to  admit 
the  defendant  to  be  editor  of  a  peri- 
odical work  called  "  llie  Lancet,"  is 
no  evidence  that  the  defendant  was 
editor  on  a  day  subsequent  to  the 
date  of  such  admission.  Macleod^ 
M.  D.  Y.  Wakley,  311 

7.  If  a  master,  in  giving  the  char- 
acter of  a  servant  in  a  letter  state 
certain  facts,  the  master,  in  the  de- 
fence of  an  action  brought  by  the  ser« 
vant  for  libel,  is  not  bound  to  prove 
the  truth  of  every  fact  he  stated :  it 
is  enough,  that  he  give  such  evidence 
as  convinces  the  Jury  that  be  wrote 
what  he  did  with  an  honest  belief  of 
its  truths  Semble — that  a  character 
of  a  servant,  if  given  bond  fide,  is  a 
privileged  communication,  although 
it  had  hot  been  applied  for.  PatH- 
son  V.  Jonest  S8S 

8.  If,  in  an  action  for  a  libel,  the 
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defendant  plead  justifications,  without 
pleading  the  general  issue,  and  the 
affirmatiTe  of  the  issue  be  on  the  de- 
fendant, he  is  entitled  to  begin,  and 
tlie  plaintiff  has  not,  in  such  case,  a 
right  to  begrin,  with  a  view  of  proving 
the  amount  of  his  damages.  Cooper 
▼•  Wahley,  474 

9.  If  a  defendant,  in  an  action  for 
libel,  imputing  want  of  skill  to  a  snr* 
geon,  plead  that  the  plaintiff  did  want 
skill,  and  that  he  performed  an  oper- 
ation in  an  unsurgeonlike  manner, 
occupying    unnecessary    time,    and 
causing  unnecessiiry  pain,  these  are 
all  affirmatives  on  the  part  of  the  de- 
fendant* Ibid, 
10.  In  an  action  for  a  libel,  the  de- 
fendant  cannot,   under   the  general 
issue,  give  evidence  of  any  fact  in  mi- 
tigation of  damages,  which  would  be 
evidence  to  prove  a  justification  of 
any  part  of  the  libel.     He  ought  to 
justify  as  to  that  part.  Vessey  v.  Pike^ 

512 

LIEN. 

A  livery  stable  keeper  has  a  lien 
for  the  keep  and  exercise  of  a  horse 
sent  to-  him  for  the  purpose  of  being 
trained.     Bevan  v«  Waters^         520 

LIMITATION,  STATUTE  OF. 
See  Anhuitt,  1. 

1.  If  one  of  two  partners  has  be- 
come bankrupt,  and  obtained  his  cer- 
tificate, and  after  that  he  acknow- 
ledges a  debt  due  to  the  plaintiff  by 
his  partner  and  himself;  this  acknow- 
ledgment is  not  sufficient  to  take  the 
case  out  of  the  statute  of  limitations, 
in  an  action  against  him  and  his  part- 
ner for  such  debt,  if  his  partner  plead 
the  statute  of  limitations,  and  he  plead 
his  bankruptcy.  Martin  v.  Bridges 
and  Elmore^  83 

2.  A  party  borrowing  money  gave 
the  lender  a  paper  in  the  following 
form : — "  I  owe  you  one  hundred 
pounds,  Charles  Robarts,  dOth  July, 


1821."  Underneath  was  written, 
"  August  17tb,  received  fifty  pounds, 
Charles  Robarts : — Held^  in  an  action 
by  the  lender,  to  which  the  statute  of 
limitations  was  pleaded,  that  the  latter 
memorandum,  which  was  within  the 
six  years,  did  not  constitute  such  an 
acknowledgment  of  the  existence  of 
the  debt  mentioned  in  the  former,  as 
to  take  it  out  of  the  operation  of  the 
statute.  Robarts  v.  Robarts,  296 
d.  It  has  frequently  been  held  at 
Nisi  PriuSf  that  the  1st  sect,  of  the 
9th  Geo,  4,  c.  14,  applies  to  parol 
acknowledgments  made  before  its 
provisions  came  into  operation : — jind 
semble^  that^  from  its  wording  such 
construction  is  the  right  one.  Ansell 
V.  Ansell^  568 

LIVERY-STABLE  KEEPER. 
See  Lien,  1. 

LONDON, 
See  Amcibnt  Lights. 

LUNACY. 

See  Insanitt,   1. — Promissort 

Note,  I. 

MAINTENANCE  OF  ILLEGITI- 
MATE CHILD. 
See  Illboitimate  Child,  1. 

MALICIOUS  ARREST. 
See  Arrest,  1. 
In  a  declaration  for  a  malicious 
arrest,  the  termination  of  the,  former 
suit  was  alleged  thus: — "That  the 
defendants  did  not  prosecute  their 
suit,  but  therein  wholly  Med. and 
made  de&ult,  and  thereupon  it  was 
considered  that  they  should  take  no- 
thing by  their  bill,  and  that  their 
pledges  should  be  in  mercy,  and  the 
plaintiffgo  thereof  without  dzy^'^prout 
patet  per  recordum: — Held,  that  this 
allegation  was  not  proved  by  tlie  pro- 
duction of  a  rule  to  discontinue  on 
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payment  of  costs,  and  the  proof  of 
the  payment  of  such  costs : — 

Iield,  also,  that  the  Court  cannot 
reject  the  allegation  of  the  judgment 
of  nonpros,  as,  without  that,  it  would 
not  be  shewn  how  the  suit  was  termi- 
nated : — 

Held,  also,  that  this  was  not  a  va- 
riance amendable  under  the  stat  9 
Geo.  4,  c.  15.     Webb  v.  Hill,     485 

MANSLAUGHTER. 

1.  A  party,  causing  the  death  of  a 
child,  by  giving  it  spirituous  liquors, 
in  a  quantity  quite  unfit  for  its  tender 
age,  is  guilty  o£  manslaughter.  Rex 
V.  Martin,  211 

2.  An  indictment  for  manslaughter 
described  the  deceased,  who  was  a 
Peer  of  Ireland,  as  "  H.  S.,  Baron  M. 
of  C,  in  the  county  of  K.,  in  that 

?art  of  tlie  United  Kingdom  called 
reland."  It  was  proved  that  H.  was 
his  christian  name,  S.  his  family  sur- 
name, and  Baron  M.,  &c.,his  title: — 
Held,  no  variance,  and  that  the  Court 
was  not  bound  to  construe  H.  S.  to 
be  one  christian  name.  Rex  v.  Brink' 
lett,  416 

3.  If  a  person,  bondfide  and  honest- 
ly exercising  his  best  skill  to  cure  a 
patient,  perform  an  operation  which 
causes  the  patient's  death,  he  is  not 
guilty  of  manslaughter ;  and  it  makes 
no  difference  whether  such  person  be 
a  regular  or  an  irregular  surgeon,  nor 
whether  he  has  had  a  regular  medical 
education  or  not.  Rex  v.  Van  But- 
chell,  629 

4.  A  person  in  the  habit  of  acting 
as  a  midwife,  tore  away  a  part  of  the 
prolapsed  uterus  of  one  of  his  patients, 
supposing  it  to  be  a  part  of  the  pla- 
centa, by  means  of  which  the  patient 
died: — Held,  that  this  person  was  not 
indictable  for  manslaughter,  unless  he 
was  guilty  of  criminal  misconduct, 
arising  either  from  the  grossest  igno- 
rance, or  the  most  criminal  inatten- 
tion.    Rex  V.  Williamson,  685 


MARRIAGE. 

See  Promise  of  Marriage. 

MASTER  AND  SERVANT. 

1.  If  a  master  sends  his  servant 
on  an  errand,  without  providing  him 
with  a  horse,  and  the  servant  takes 
one,  and  rides  it  in  the  doing  of  such 
errand,  and  an  injury  happens  in  con- 
sequence, the  master  is  not  liable  in 
an  action  for  damages  by  the  party 
injured.     Goodman  y.  Kenneli,    167 

2.  If  the  contract  between  master 
and  servant  be  the  u(<ual  one  for  a 
year,  determinable  at  a  month,  the 
servant,  if  turned  away  improperly, 
cannot  recover  on  a  count  stating  the 
contract  to  be  for  an  entire  year;  and 
he  cannot,  on  the  common  count  for 
wages,  recover  for  any  fVirther  period 
than  that  during  which  he  had  served. 
Archard  v.  Hornor,     ,  349 

3.  A  servant  being  engaged  for  a 
*year  at  thirty  guineas  and  a  suit  of 
clothes,  was  provided  with  a  livery 
suit  on  his  entering  the  service.  He 
was  wrongfully  turned  away  within 
the  year: — Held,  that  he  could  not 
maintain  trover  for  the  clothes,  that 
not  being  the  proper  form  of  action. 
Crocker  v.  Molyneux,  470 

MAYOR'S  COURT,  LORD. 

See  Escape,  I. 

MONEY  HAD  AND  RECEIVED. 
See  Bankrupt,!. — Interest. — Sua- 

VETOa  OF  HlOHWATS,  2. 

A.  was  indebted  to  B.  in  a  sum  of 
868/.,  for  which  he  was  arrested.  C, 
who  was  clerk  to  J5.'s  attorney,  di- 
rected him  to  be  discharged  on  pay- 
ing 700/.  only.  B.  threatened  to 
complain  to  C.'s  employers;  to  pre- 
vent which,  C.  advanced  100/.,  B. 
agreeing  that  it  should  be  repaid 
whenever  the  balance  of  168/.  should 
be  recovered  from  A.      After  the 
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NEGLIGENCE. 
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death  of  B,  and  C,  the  balance  was 
recovered : — Held,  that  the  represen- 
tatives of  C  might  recover  the  100/. 
from  the  representatives  of  B.^  on  a 
count  for  money  had  and  received  to 
their  use,  and  that  thenf  was  no  neces- 
sity to  declare  specially.  Platts  v. 
Lean,  561 

MURDER. 
See  Larcbnt,  1. 

K  If  game-keepers  attempt  to  ap- 
prehend a  gang  of  night  poachers, 
and  one  of  the  game  keepers  be  shot 
by  one  of  the  poachers,  this  will  be 
xnarder  in  all  the  poachers,  unless  it 
be  proved  that  either  of  them  sepa- 
rated himself  from  the  rest,  so  as  to 
shew  that  he  did  not  join  in  the  act. 
JUx  V.  Edmeads,  S90 

2,  Where  game-keepers  had  seized 
two  persons  who  were  poaching  in 
the  night,  and  they  (having  surren- 
dered) called  to  a  third,  who  came 
up  and  killed  one  of  the  game-keepers; 
this  is  murder  in  all,  though  the  two 
struck  no  blow,  and  though  the  game- 
keepers had  not  announced  in  what 
capacity  they  had  apprehended  them. 
Bex  V.  Whithome,  394 

3.  An  inquisition  for  murder, 
charging  that  the  prisoner  upon  a 
new-bom  female  child  did  make  an 
assault,  and  the  said  new-born  child, 
with  '*  both  her  hands,  in  a  certain 
piece  of  flannel,  of  no  value,  then  and 
there  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  wrap  up  and 
fold,  by  means  of  which  said  wrapping 
up  and  folding  the  said  new-born 
female  child  in  the  piece  of  flannel 
aforesaid,  she  the  said  new-bom  fe- 
male child  was  then  and  there  snfib* 
cated  and  smothered,  of  which  said 
suflbcation,"  &c.  she  instantly  died ; 
18  good,  although  the  inquisition  does 
not  go  on  to  allege  that  the  flannel 
was  folded  over  the  child's  mouth,  or 
inclosed  the  head,  or  the  like. 

It  is  no  objection  to  the  laying  of 
the  time  in  a  coroner's  inquisition, 


that  the  offence  is  stated  to  have  been 
committed  on  the  " 2Gih  day  June" 
omitting  the  word  "of."  Rex  v, 
Huggins,  414 

MUSIC  ROOM. 

1.  The  Stat.  25  Geo.  2,  c  SB,  re- 
lating to  places  for  public  dancings 
music, '&c.,  extends  to  licensed  ta- 
verns and  liotels :  and  it  is  no  defence, 
that  the  company  frequenting  the 
performances  were  respectable,  or 
that  the  admission  money  was  not  re- 
ceived for  the  benefit  of  the  keeper  of 
the  house. — The  ISih  sect,  of  that 
Stat,  which  gives  a  form  of  declaration, 
extends  to  common  informers.  Green 
V.  Botheroyd,  471 

2.  Form  of  declaration.  76. 

NEGLIGENCE. 

See  Dock  Company,  1 .  — Master 
AND  Servant,  1. — Ship,  2. 

1.  If  trustees  under  a  paving  act 
sign  checks  drawn  by  the  clerk  of  the 
person  who  is  clerk  to  the  trust,  those 
checks  being  drawn  so  as  to  be  alter- 
able from  small  sums  to  larger,  the 
trustees  cannot  charge  the  clerk  to  the 
•trust  for  negligence,  if  these  are  alter- 
ed, as  it  was  their  duty  not  to  sign 
checks  drawn  in  such  a  form:  nor 
can  they  charge  him  for  misconduct 
of  his  clerk,  which  would  have  been 
prevented  if  the  trustees  had  done 
their  own  duty  in  the  way  in  which 
the  clerk  to  the  trust  had  fair  reason 
to  expect  they  would. 

A  count  charging  a  clerk  witli  neg- 
ligence in  suffering  his  employers  to 
be  defrauded  of  sums  of  money, 
without  specifying  any  in  particular, 
is  bad. 

If,  by  a  private  act  of  Parliament, 
forty-eight  trustees  are  appointed, 
(not  being  a  corporation),  ot  whom 
sixteen  are  to  go  out  annually  by  ro- 
tation; and,  by  the  same  act,  the 
trustees  are  to  sue  and  be  sued  in  the 
names  of  their  treasurers  for  the  time 
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being:  an  action  for  money  had  and 
received  may  be  maintained  in  the 
names  of  the  present  treasurers,  al- 
though both  they  and  the  present 
tnistees  came  into  office  since  the 
time  when  the  money  was  received  by 
the  defendant  to  the  use  of  the  trust, 
Whiimore  v.  tVilks,  364, 

St.  Though  the  rule  of  the  road  is 
not  to  be  adhered  to»  if,  by  departing 
from  ity  an  injury  can  be  avoided ;  yet, 
in  cases  where  parties  meet  on  the 
tudden^  and  an  injury  results,  the 
party  on  the  wrong  side  should  be 
held  answerable,  unless  it  appear 
clearly  that  the  party  on  the  right 
had  ample  means  and  opportunity  to 
prevent  it.     Chaplin  v.  Hawes,   654 

NEW  TRIAL. 
See  Rule,  Genehal,  1, 

NOTICE, 

See  Bankrupt,  9,  10. — Bill  of 

Exchange,  10. 

1.  Notice  served  on  the  attorney 
at  9  o'clock  on  Saturday  night  to  pro- 
duce papers  at  a  trial  in  London  on 
Wednesday,  his  client  being  absent  in 
Scotland,  is  too  late.  Vice  v.  Dow. 
Vise.  Jnson,  19 

2.  A  party  took  jpossession  of  pre* 
mises  on  the  1st  of  August,  and  at 
the  Michaelmas  following  paid  the 
half  quarter's  rent,  i^d  continued 
afterwards  to  pay  quarterly,  on  the 
usual  feast  days: — Held,  that  in  such 
case  a  notice  to  quit  at  Michaelmas 
was  sufficient,  and  that  although  the 
landlord  had  at  first  given  a  notice 
expiring  with  the  half  quarter,  it  was 
not  necessarily  to  be  presumed  from 
that  circumstance  that  the  tenancy 
was  one  from  year  to  year,  commen- 
cing with  the  half  quarter.  Doe  dem. 
Savage  v.  Stapleton,  ftlb 

NOTICE  OF  ACTION. 

See  SuRVEToa  of  Highways,  1. — 

Trespass,  2, — ^I'rover,  1. 


OBSTRUCTING  ANCIENT 
LIGHTS, 

See  Ancient  Lights. 

ORDINARY. 

See  Colonies,  1. 

PARTICULAR  OF  CHARGES. 
See  Embezzlement,  I. 

PARTNERS. 
See  Bankkupt,  8. — Goods  Sold,  1. — 
Libel,  3. — Limitations,  Stat,  of,  1 . 

PATENT, 

1.  If  the  shearing  of  cloth  from 
list  to  list  by  shears  be  known,  and 
the  shearing  it  from  end  to  end  by 
means  of  rotary  cutters  be  also  known, 
and  a  person  construct  a  machine  to 
shear  from  list  to  list  by  means  of  ro- 
tary cutters ;  this  is  a  new  invention^ 
and  will  entitle  the  inventor  to  main- 
tain a  patent  for  it. 

If  ^.,  in  1819,  take  out  a  patent 
for  ^  improvements  in  a  machine  for 
which  J.  L.  took  out  a  patent  in 
1815,**  it  is  necessary  for  Jf.,  on  the 
trial  of  an  action  for  the  infringement 
of  his  patent,  to  put  in  J.  L.'s  patent 
and  specification ;  but  it  is  not  mate- 
rial whether  a  machine  made  accord- 
ing to  the  specification  of  J.  L.  would 
be  useful  or  not,  if  it  be  shewn  that  a 
machine  constructed  according  to  ^.'s 
specification  would  be  so.  Lems  v. 
Davis,  502 

ft.  If  one  take  out  a  patent,  and  in 
his  specification  state  certain  improve- 
ments in  the  mechanical  parts  of  his 
apparatus,  which  it  appears  he  has 
invented  after  the  taking  out  of  the 
patent:  this  will  not  invalidate  the 
patent,  as  the  public  ought  to  have 
the  advantage  of  all  improvements 
down  to  the  time  of  the  specification. 

A  specification  of  an  invention,  for 
which  a  patent  had  been  granted, 
stated  the  invention  to  be  an  improved 
apparatus  to  extract  gas  from  pit- 
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coal,  tar,  or  any  other  tuhsUmce  from 
which  gasi  ca'gahh  of  being  used  for 
iliuminaihn^  could  be  extracted  by 
heat: — Held^  that  the  words  **  other 
8ub8tance"^u8t  mean  substance  ejus- 
dem  generis^  and  that  oil  was  not 
meant  to  be  included  in  it,  it  being 
shewn,  that,  at  the  time  in  question, 
oil  was  considered  much  too  expen<» 
sive  to  be  used  for  the  making  of  gas 
for  the  lighting  of  streets  and  build- 
ings, though  it  was  known  to  afford 
an  inflammable  gas. 

If  in  the  specification  of  an  improv- 
ed gas  apparatus  no  direction  is  given 
respecting  a  condenser,  which  is  a 
necessary  part  of  every  gas  apparatus; 
this  will  not  invalidate  the  patent,  if 
it  appear,  that  etery  one  capable  of 
constructing  a  gas  apparatus  must 
know  that  a  condenser  must  form  a 
part  of  it.  Crosdey  v.  Beverley^  513 
d.  A  patent  was  granted  for  a  machine 
to  sharpen  knives  and  scissors,  and  in 
the  specification  this  was  directed  to 
be  done  by  passing  their  edges  back- 
wards and  forwards  in  an  angle  form- 
ed by  the  intersection  of  two  circular 
files — and  in  the  specification,  it  was 
also  stated,  that  other  materials 
might  be  used  according  to  the  deli- 
cacy of  the  edge.  It  was  proved  that, 
for  scissors,  there  ought  to  be  one 
circular  file,  and  a  smooth  surfiice, 
but  that  two  Turkey  stones  .might 
also  succeed: — Held^  that  the  speci- 
fication was  bad,  as  it  neither  directed 
the  machines  for  scissors  to  be  made 
with  Turkey  stones,  nor  to  be  made 
with  one  circular  file  and  a  smooth 
surface.     Peltonv,  Oreaves^        611 

PAYMENT, 
See  Annuity,  I. 

PERJURY. 
See  Variance,  1. 

1.  A  cause  was  referred  by  a 
Judge's  order  to  C  Z>.,  and  by  the 
order  it  was  directed  that  the  wit- 


nesses should  be  sworn  before  a 
Judge,  ''  or  before  a  commissioner 
duly  auihorized."  A  witness  wa» 
sworn  before  a  commissioner  for  tak- 
ing affidavits,  and  examined  vivd  voce 
by  the  arbitrator: — Held,  that  a  wit- 
ness so  sworn  was  not  indictable  for 
perjury.     Rex  v.  Hankie  419 

2.  To  support  an  indictment  for 
perjury  committed  on  a. trial  at  the 
Quarter  Sessions,  three  witnesses,  who^ 
heard  the  party  examined,  suted  what 
he  swore  on  that  trial;  and  the  party 
was  convicted  of  perjury,  although 
neither  of  the  witnesses  took  down  the 
evidence  as  it  was  given,  and  neither 
of  them  professed  to  state  the  whole 
of  the  evidence  that  he  gav^, 

I'o  shew  that  the.  perjury  was  wil- 
ful and  corrupt,  evidence  may  be 
given  of  expressions  of  malice  used 
by  the  party  towards  the  person  a- 
gainst  whom  he  gave  the  false  evi- 
dence.   Rex  V.  Muntonf  498 

S,  An  indictment  for  perjury,  tried 
before  the  Lord  Chief  Justice,  at 
Westminster,  charged  the  perjury  to 
have  been  committed  on  a  trial  at 
Nisi  Prius,  at  the  King's  Bench  Sit- 
tings. The  prosecutor,  to  prove  the 
trial  at  Nisi  Prius,  put  in  the  Nisi 
Prius  record,  with  the  minute  of  the 
verdict  indorsed  on  it  by  the  associ* 
ate.  There  was  no  postea  drawn  up, 
and  the  associate  stated  that  none 
could  be  drawn  up,  as  a  rule  for  a 
new  trial  was  pending: — Held^  to  be 
sufficient  proof  of  the  trial  at  Nisi 
Prius.    Rex  v.  Browne^  67% 

PILOT. 

In  an  action  against  the  captain  and 
owner  of  a  steam-vessd  for  an  in- 
jury resulting  firom  the  improper 
management  of  the  vessel,  if  it  appear 
that  the  pilot  had  the  control,  such 
pilot  is  not  a  witness  for  the  defend- 
ant without  a  release,  though  the  de- 
fendant himself  wad  on  board  at  the 
time.    Hawkins  v.  Ftnlayson,.     305 
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PLEADING. 


PRAXrriCE. 


PLEA. 

1 .  If  one  of  two  defendants  plead 
a  plea  of  bankruptcy  ptt»  darrein  cori' 
tinuance,  the  plaintiff  cannot,  at  Nisi 
Prius,  confess  this  plea  to  be  true, 
and  go  on  with  the  case  as  to  the 
other  defendant.  Pascall  v.  Horsletfy 

372 

S.  An  affidavit  to  verify  aplea/mt« 
darrein  continuance^  at  the  Assizes, 
sworn  at  the  assize  town  on  the  com- 
mission-day of  the  assizes  befo:e  a 
commissioner  for  taking  affidavits, 
is  not  good.  It  should  be  sworn  be- 
fore one  of  the  Judges  of  Assize. 
However,  the  Judge  SLlNisiPrius  will 
allow  it  to  be  resworn  before  him. 
Barileit  v.  LeighUm,  408 

PLEADING. 

See  Agreement,  2. — Bankrupt,  1 3. 
— Bill  of  Exchange,  9. — Escape, 
%. — Executors  and  Administra- 
tors, 1. — Guaranty,  2. — ^Libel, 
7,  8,  9. — Malicious  Arrest,  1 . — 
Money  had  and  received,  1. — 
Negligence,  1. — Servant,  2. 

1.  If  a  declaration  aver,  that  in 
pursuance  of  an  agreement,  an  action 
was  discontinued^  evidence  that,  since 
the  agreement,  no  step  had  been 
taken  in  the  cause,  is  not  sufficient  to 
support  the  allegation.  Fanshaw  v. 
Heard,  190 

2.  A  declaration,  which  alleges  that 
A.  B.  broke  and  entered  the  dwell" 
ing'house  of  the  plaintiff,  and  made 
a  disturl)ance  therein,  and  broke  open 
part  of  the  leads  and  roof  of  the  said 
dwelUng'house,  is  not  supported  by 
proof  of  breaking  an  external  rail 
fence,  and  trespassing  on  leads  fornir 
ing  the  roof  of  a  counting-house,  oc- 
cupied by  A.  B,f  but  used  as  an 
easement  to  the  hoase  of  the  plaintiff. 
Mudie  V.  Bell  and  Others,  331 

3.  Form  of  declaration  for  keeping 
an  onlicensed  music-room.      471,  n. 

4.  Form  of  pleading  a  recovery 
against  a  co-trespasser.  489,  n, 


5.  Replication  that  the  recovery 
was  only  part  of  the  trespass.  49 1 ,  ii. 

6.  Form  of  plea  by  a  petitioning 
creditor  before  choice  of  an  assignee. 

506,  fl. 

7.  Replication  denying  the  act  of 
bankruptcy.  510,  n. 

8.  If,  in  an  action  on  a  bond  against 
a  surety,  non-payment  by  the  princi- 
pal after  a  notice  in  writing  required 
by  the  condition,  be  averred  in  the 
declaration,  and  the  defendant  suffer 
judgment  by  default,  it  is  not  neces- 
sary to  give  evidence  of  the  nodoe, 
because  the  allegations  of  the  decla- 
ration are  not  put  in  issue.  If  the 
breach  be  assigned  under  the  statute 
on  the  record  after  judgment,  semble, 
that  it  would  be  otherwise.  Barmse 
v.  Russell,  608 

PLEDGING, 
See  Factor,  1. 

POSTPONING  A  TRIAL. 
If  the  trial  of  an  indictment  for 
felony  be  postponed  at  the  instance 
of  the  prisoner,  on  account  of  the  ill- 
ness of  a  witness,  the  prisoner  is  ne- 
ver required  to  pay  the  costs  of  the 
prosecutor. — Where  the  trial  of  a 
case  of  felony  is  postponed,  the  Court 
wiH  not  make  any  order  for  the  pro- 
secutor's expenses  till  afler  the  trial 
has  actually  taken  place.  Bex  v. 
Hunter,  591 

PRACTICE. 
See  Bankrupt,  13. — Ejectment,  1. 
— Indictment,  1 , 2. — Legitimacy, 
2. — Libel,  8,  9. — Postponino  a 
TRIAL, — ^Trespass,  3. — Witness,  4. 
1 .  If  a  party  sue  on  a  bill,  and,  af- 
ter the  action  is  commenced,  another 
bill  accepted  by  the  same  defendant, 
of  which  he  is  holder,  is  dishonoured, 
and  he  bring  a  second  action  on  tliat: 
— A  Judge  at  chambers  would,  on 
application  being  made,  direct  the  two 
actions  to  be  consolidated.     Older- 
shaw  v.  Tregneli,  5S 


PRACTICE. 
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S.  If  the  defendant's  counsel  take 
an  objection,  and  the  plaintiff's  coun- 
sel answer  it,  and,  in  replying  on  the 
objection,  the  defendant's  counsel  cite 
a  case,  the  plaintiff's  counsel  will  be 
allowed  to  observe  on  the  case  so 
cited.  Fairlie  v.  Denton  and  An- 
other, Gents,  two,  &c.  103 

8.  After  the  Jury  have  had  the 
case  summed  up  to  them,  and  have 
retired,  the  Court  will  hot  permit 
them  to  se^  a  treatise  on  the  law  of 
the  subject,  even  with  consent  of  par- 
ties, as  they  should  state  their  dif- 
ficulty to  the  Judge,  and  receive  his 
direction  as  to  the  law.  Burrows, 
Gent.  v.  Unwin,  S 1 0 

4.  It  being  questionable  whether 
a  particular  count  in  an  indictment 
for  felony  was  not  bad  on  demurrer, 
upon  an  objection  that  would  be 
aided  by  verdict,  and  this  being 
pointed  out  to  the  Judge  before  plea 
pleaded — His  Lordship,  to  save  the 
public  time,  directed  the  trial  to  pro- 
ceed, saying,  that  if  the  prisoner 
should  be  convicted  on  evidence, 
which,  in  his  opinion,  was  applicable 
to  this  count  only,  he  would  consider 
it  as  demurred  to,  and  allow  the  de- 
murrer to  be  argued,  putting  the  pri- 
soner in  the  same  situation  as  if  that 
count  had  been  demurred  to  in  the 
first  instance.     Rex  v.  Cordy,      425 

5,  If  certain  parts  of  a  book  are 
used  to  refresh  the  memory  of  a  wit- 
ness for  the  plaintiff,  and  the  defend- 
ant's counsel,  in  his  address  to  the 
Jury,  observes  upon  the  general  state 
of  the  book,  and  refers  to  other  parts 
of  it,  such  observations  do  not  give  the 
plaintiff's  counsel  the  right  of  reply. 
Puilen  V.  White,  434 

G.  Plea  in  abatement  that  the  pro- 
mises were  "  made  jointly  with  A,** 
Replication  that  they  were  not  made 
jointly  with  ^.  Oo  the  trial  of  this 
issue  the  defendant  begins.  Fowler  v. 
Coster,  463 

But seeLiBEL,  8'&  9.     Bankrupt 


13.— Trespass,  3,  as  to  the  right  to 
begin* 

7.  In  an  action  for  a  malicious  ar- 
rest, the  plain tifTs  counsel  had  closed 
his  case,  and  the  defendant's  counsel 
had  begun  to  address  the  Jury,  when 
the  Lord  Chief  Justice  said,  he  would 
nonsuit,  on  the  ground  that  there  was 
no  evidence  of  malice.  The  plain- 
tifTs  counsel  wished  to  adduce  fur- 
ther evidence,  but  was  not  permitted, 
the  Lord  Chief  Justice  observing, 
that  the  rule  of  not  permitting  a  party 
to  adduce  fresh  evidence,  after  such 
party  had  closed  liis  case,  had  been 
already  too  much  relaxed.  George 
V.  Radford,  464 

8.  The  Court  will  direct  money 
found  upon  a  prisoner  to  be  restored 
to  him  before  trial,  if  it  appear  by  the 
depositions  that  it  is  in  no  way  ma- 
terial to  the  charge  on  which  he  is  t6 
be  tried.     Rex  v.  Barnett,  600 

PRINCIPAL  AND  AGENT. 

See  AoENT. 
An  agent  authorized  to  sell  goods 
has  (in  the  absence  of  advice  to  the 
contrary)  an  implied  authority  to  re- 
ceive the  proceeds  of  such  sale.  Ca- 
pel  V.  Thornton,  S5^ 

PRIVILEGED  COMMUNICA- 

TION. 

See  Evidence,  6,  9. — Libel, 

PROCESS,  SERVICE  OF. 

See  Evidence,  2, 

PROMISE  OF  MARRIAGE. 

Evidence  that  the  defendant  said 
to  the  plaintiff  that  he  would  marry 
her  in  July,  and  thatJie  would  marry 
her  sooner  were  it  not  that  he  had  ar- 
rangements to  make  which  would  be 
completed  by  July,  if  not  before;  and 
also  that  be  said  to  her  once,  in  the 
month  of  May,  on  taking  leave,  "  I 
hope  in   a  few  weeks  to   take  you 
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RELEASE. 


SACRILEGE. 


home/'  is  sufficient  in  an  action  for 
breach  of  promise  of  marriage,  to 
support  a  count  on  a  genera  ^promise. ' 
Phillips  V.  Cruichley^  178 

PROMISSORY  NOTE. 

See  Bill  of  Exchange. 

1 .  I  f  a  person  perfectly  imbecile  in 
mind  is  imposed  upon  and  induced  to 
sign  a  promissory  note,  which  is  drawn 
in  an  unusal  form,  such  note  is  bad, 
even  in  the  hands  of  an  indorsee.  Sen- 
tance  v.  Poolf  1 

2.  If  the  declaration  in  an  action 
against  the  maker  of  a  promissory 
note,  state,  that  the  defendant  made 
it  "  his  onm  proper  hand  being  there- 
an  subscribed"  and  it  appear  that  the 
note  was  drawn  by  his  son  in  his 
name  and  by  his  authority,  the  vari- 
ance will  not  prevent  the  reading  of 
the  note,  but  the  allegation  may  be 
rejected  as  surplusage.  Booth  v. 
Grover^  SS5 

3.  If  an  action  be  brought  on  a 
note,  and  for  business  done  as  an  at- 
torney, tlie  note  not  tallymg  in  its 
amount  with  the  business  done  at  the 
date  of  it,  and  no  evidence  being 
given  as  to  the  consideration  for  it : — 
It  will  be  lefl  to  the  Jury  to  say  whe- 
ther the  note  was  given  in  satisfaction 
of  the  bill  for  business  done  up  to  the 
time  of  its  date,  or  whether  it  was  an 
entirely  distinct  transaction..  King  v. 
Masters^  347 

PROMOTIONS,  207,  560,  628. 
PROSECUTOR'S  EXPENSES, 

S^  POSTPONIKO  A  TRIAL. 

PUIS  DARREIN  CONTINU- 

ANCE. 

See  Plea  1, 2. 

RAPE. 

See  Cross-examination,  2. 

RELEASE. 
See  Annuity,  1. — Witness,  8. 


REPLEVIN. 

In  an  action  of  replevin  against 
a  broker,  a  person  who,  at  the  time 
of  the  distress,  was  in  partnership 
with  such  broker,  but  who,  at  the 
time  of  the  trial,  had  ceased  to  be  his' 
partner,  is  a  competent  witness  for 
him. 

In  such  action,  if  it  ber  proved  that 
the  landlord  employs  the  attorney  to 
defend  the  broker,  that  is  sufficient 
evidence  of  the  broker's  authority  to 
distrain  in  the  absence  of  any  written 
warrant.    Duncan  v.  Meikleham^  1 72 

REPLY. 
See  Practice,  5«* 

ROBBERY. 

1.  If  a  gang  of  poachers  attack  a 
game-keeper,  and  leave  him  senseless 
on  the  ground,  and  one  of  them  re- 
turn and  steal  his  money,  &c.  that 
one  only  can  be  convicted  of  the  rob- 
bery, as  it  was  not  in  pursuance  of 
any  common  intent.  Rex  v.  Haw- 
kinst  892 

2.  A.  had  set  wires  in  which  game 
was  caught;  £.,  a  game-keeper,  found 
them,  and  took  the  game  and  wires 
for  the  use  of  the  lord  of  the  manor ; 

A,  demanded  them  with  menaces,  and 

B.  gave  them  up: — ^The  Jury  found 
that  A,  acted  under  a  bond  fide  im- 
pression that  the  game  and  wires  were 
hii  property:  —  Held^  no  robbery. 
Rex  V.  Hall^  409 

RULE,  GENERAL. 
As  to  moving  for  New  Trials,  111 

SACRILEGE. 
If  a  church-tower  be  built  high- 
er than  the  church,  and  have  a  sepa- 
rate roof,  but  have  no  outer-door, 
and  be  only  accessible  from  the  body 
of  the  church,  from  which  it  is  not 
separated  by  any  partition  ;  this 
tower  is  a  part  of  the  church,  within 


SEAMAN. 

the  meaning  of  the  stat  7  &  8  Geo.  4^, 
c.  29,  s.  1 0.     Rex  V.  Wheeler,      685 

SALE  OF  GOODS. 
1.  A.  agreed  to  sell  and  B.  to  buy 
ft  ship,  which  J.  undertook  should  be 
fitted  similar  to  another  ship^  Be- 
fore the  time  for  completing  the  fit- 
tings, B.  repudiated  the  contract, 
and  refused  to  take  the  ship.  Pre- 
vious to  this  refusal,  A,  had  done 
extras  to  the  ship,  aiB.'s  desire.  A. 
did  not  go  on  with  the  fittings,  but 
sold  the  ship,  and  brought  his  action 
against  B.  for  the  lossjipon  the  sale. 
In  his  declaration  he  averred,  that 
the  ship  was  fitted  '*  t^ceord&ng  to  the 
form  and  effect  of  the  agreement!* 
and  also,  that  it  was  ready  for  deli- 
very at  the  proper  time: — Held,  that 
he  could  not  recover  on  the  special 
contract,  nor  for  the  extras  on  the 
count  for  work  and  labour.  Par- 
meter  v.  Burrell,  144 

SEAMAN. 

1.  If  a  seaman's  claim  for  wages 
is  resisted  on  the  ground  that  he 
would  not  do  his  work,  which  by  the 
ship's  articles  is  to  cause  a  forfeiture 
of  wages, — it  is  a  good  answer  to 
this  defence,  to  shew  that  the  refusal 
to  work  was  caused  by  the  miscon- 
duct of  the  captain,  which  went  to 
induce  the  men  to  incur  such  for- 
feitures. If  seamen  have  incurred  a 
forfeiture  of  their  wages,  and  in  a 
time  of  distress,  when  the  ship  is 
a-ground,  the  captain  call  on  those 
seamen  to  assist  in  getting  her  off, — 
this  is  no  waiver  of  the  forfeiture. — 
But  if  the  captain  continues  them  in 
their  work  after  the  peril  is  over,  it  is 
otherwise.     Train  v.  Bennett,         d 

2.  By  a  clause  in  the  ship's  arti- 
cles of  a  south-sea  whaler,  the  seamen 
serving  on  board  were  to  lose  their 
wages  if  they  did  not  return  with  the 
ship  to  the  port  of  London.  After 
serving  twenty-seven  months,   some 
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SEWERS. 
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of  the  seamen  were,  with  the  consent 
of  the  captain,  exchanged  into  another 
ship  for  others  belonging  to  that  ship: 
— Held,  that  if  these  seamen  lost  their 
wages  under  the  articles,  they  could 
recover  a  reasonable  compensation  for 
their  services,  on  the  count  for  work 
and  labour.  Hillyard  v  Mount,  93 
3.  Semhle,  that  a  regulation  in  the 
seamen's  articles  of  a  merchant  ship, 
that  "  every  seaman  committed  to 
custody  for  the  preservation  of  good 
order,  shall  forfeit  his  wages,  toge- 
ther with  every  thing  belonging  to 
him  on  board  the  ship,"  is  in  point  of 
law  a  good  and  proper  regulation. 
Rice  v.  Haylett,  534 

SEARCH  WARRANT. 
Officers  went  with  a  search  war- 
rant, and  at  the  desire  of  the  par- 
ty gave  it  to  him  for  his  perusal, 
when  he  refused  to  return  it. — Held, 
that  the  officers  had  a  right  to  take  it 
from  him,  and  even  to  coerce  his  per- 
son to  obtain  the  possession  of  it, 
provided  they  used  no  more  violence 
than  was  necessary.  Rex  v.  Mit- 
ton,  31 

SEWERS. 

1.  The  Jury,  who  are  summoned 
by  the  sheriff  to  make  the  present- 
ment before  Commissioners  of  Sew- 
ers, should  come  from  the  body  of 
the  county,  and  not  from  the  district 
over  which  the  Commissioners  have 
jurisdiction;  and  where  the  precept 
to  the  sherifi*  was  to  summon  *'  good 
and  lawful  men  of  your  country,  and 
resident  mthin  the  Tower  Hamlets,*' 
that  being  the  district  over  which  the 
Commissioners  had  jurisdiction, — It 
was  held  bad;  and  a  presentment 
niade  by  that  Jury  and  all  the  subse- 
quent proceedings  founded  on  it  de- 
clared to  be  void.  Birkett  v.  Cro- 
zier,  63 

2.  A  Jury,  impaoneled  to  inquire 
and  present  at  a  Court  of  Commis- 
sioners of  Sewers,  presented*  that  A. 
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SHERIFF. 


SHIP. 


was  benefited  by  the  Sewers ;  and  he 
received  a  summons  to  shew  cause 
why  he  should  not  pay.  He  neglect- 
ed to  traverse  the  presentment,  and  a 
distress  was  levied  for  the  amount  of 
the  rate: — ffeld,  at  Nisi  Prius,  that 
these  facts  were  a  justification  in  an 
action  of  trespass  for  taking  the  dis- 
tress, as  the  presentment  if  duly 
made,  and  not  traversed,  justified  the 
Commissioners  in  issuing  the  warrant 
of  distress. 

The  presentment  need  not  contain 
the  name  of  every  person  benefited ; 
if  it  find  "  All  Fore  Street"  to  be  be- 
nefited, that  is  enough  to  include 
every  one  having  a  house  there;  and 
any  one  so  having  a  house  might  tra- 
verse such  presentment,  he  stating  in 
his  traverse,  that  his  property  is  so 
situated,  and  that  he  is  aggrieved  by 
the  presentment. 

The  warrant  of  distress  need  not 
recite  the  presentment 

The  defendant  is  not  entitled  to 
recover  his  treble  damages,  under 
the  Stat.  23  Hen.  8,  c.  5,  s.  12,  in  case 
of  a  verdict  in  his  favour,  or  a  non- 
suit, unless  he  claims  them  on  the  re- 
cord.    Warren  v.  Dix,  71 

S.  Form  of  plea  of  justification 
under  the  warrant  of  Commissioners 
of  Sewers.  63,  n, 

SHARES. 

1.  If  a  person  purchase  certain 
parchments,  purporting  to  be  share 
certificates  of  a  certain  mine,  and  con- 
ceive himself  to  be  a  shareholder  in 
such  mine:  if  it  appear  that  those 
parchments  gave  no  legal  interest  in 
the  mine,  such  person  is  not  liable  to 
pay  for  goods  furnished  for  the  work- 
mg  of  such  mine,  unless  they  were 
furnished  on  his  personal  credit. 
Vice  V.  Dow.  Vise.  Ansan^  19 

SHERIFF. 
See  Execution,  1 . 
1.  In  trover  by  the  assignees  of  a 
bankrupt,  for  goods  taken  by  the 


SheriflT  under  an  execution,  it  appear- 
ed that  the  goods  were  taken  at  about 
the  time  of  year  at  which  the  Sheriffs 
are  changed ;  and  it  was  proved,  that 
a  witness,  after  the  present  cause  was 
set  down  for  trial,  saw  a  form  of  re- 
turn indorsed  on  the  writ,  which  had 
never  been  returned.  This  form  of 
return  was  signed  by  the  defendant 
as  Sheriff: — Held^  to  be  sufficient  evi- 
dence that  he  was  the  Sheriff  who  ex- 
ecuted the  writ;  and  that  if  the  writ, 
when  produced  at  the  trial,  has  his 
name  erased,  and  the  name  of  the 
previous  Sheriff  substituted,  it  will  be 
a  question  for  the  Jury,  whether  that 
substitution  was  made  to  correct  a 
mistake,  or  to  defeat  the  plamtiff. 

The  price  at  which  goods  are  sold 
at  a  Sheriff's  sale  is  not  necessarily 
the  measure  of  damages  in  trover,  if 
the  sale  be  wrongful;  but  when  the 
plaintiff  is  an  assignee,  as  he  must 
have  sold  the  goods  if  they  bad  come 
to  him,  Juries  are  often  induced  to 
find  a  verdict  for  no  more  than  the 
sum  at  which  the  Sheriff  actually  sold. 

In  an  action  against  the  Sheriff,  the 
officer  who  had  given  him  security  is 
not  a  competent  witness  for  the  de- 
fence, even  though  the  officer  is  io- 
demnified  by  the  execution  creditor, 
and  does  not  employ  the  attorney. 
Whitehouie  v.  Atkinson^  344 

SHIP. 
See  Seaman. 

1.  The  question,  whether  a  ship,  on 
a  voyage  from  Madras  to  London,  is 
not  seaworthy,  if  she  have  no  person 
onboard  her  besides  the  captain  who  is 
capable  of  navigating  her,  is  a  question 
of  fact  for  tlie  Jury,  and  not  a  ques- 
tion of  law  to  be  determined  by  the 
Judge.     Clifford  v.  Hunter,  16 

2.  If  a  vessel  at  sea  is  going  close 
hauled  to  the  wind,  and  another  meet- 
ing her  is  going  free,  the  rule  of  the 
sea  is,  for  the  latter  vessel  to  go  to 
leeward;  and  although  such  latter 
vessel  may  either  go  to  leeward  or 


STAMPS. 

windward  as  she  best  can,  yet  she 
ooghtp  as  a  general  rule,  to  suppose 
that  the  vessel  going  to  windward  will 
keep  her  position.  Handayside  v. 
^iUan,  528 

STAMPS. 
See  Agrkememt,  2. 

1  •  If,  when  a  written  agreement  is 
produced,  the  opposite  party  object 
that  it  contains  a  greater  number  of 
words  than  the  stamp  is  proper  for, 
and  call  a  witness  who  has  counted 
the  words  in  the  counterpart:  the 
Judge  will  direct  the  officer  of  the 
Court  to  cqunt  the  words  in  the  ori- 
ginal. 

Figures  are  to  be  counted  as  words, 
but  an  indorsement  on  the  back,  and 
a  page  of  the  particulars  of  sale,  con- 
taining mere  repetition  of  the  descrip- 
tion of  the  property  which  was  de- 
scribed in  another  page  of  the  same 
particulars,  are  not  to  be  counted. 

The  JAdge  will  not  call  on  another 
cause,  to  allow  the  agreement  to  be 
sent  to  the  Stamp  Office,  to  be  pro- 
perly stamped,  and  the  plaintiff  must 
therefore  be  nonsuited.  Ld.  Vis. 
Dudiey  ^  Ward  v.  Robins,  26 

2.  A  paper,  stating  that  the  party 
signing  it  has  certain  bills  in  his 
hands,  which  he  "  has  to  get  discount- 
ed, or  return  on  demand,"  does  not 
require  an  agreement  stamp.  Mul- 
hit  V.  Hutchison,  92 

3.  In  assumpsit,  by  the  indorsee 
against  the  drawer  of  a  bill  of  ex- 
change, the  defence  was,  that  time 
had  been  given  to  the  acceptor.  To 
meet  this  defence,  a  copy  of  a  paper 
that  the  defendant  had  promised  to 
sign,  was  offered  in  evidence.  By 
this  the  defendant  consented  to  the 
plaintiff's  using  any  means  to  obtain 
payment  from  the  acceptor  without 
prejudice  of  his  right  to  recover  from 
the  drawer: — Held,  that  this  paper 
did  not  require  a  stamp.  Hill  v. 
Johnson,  456 

4.  ^.  had  built  a  house  for  B.  un- 
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der  a  written  contract,  not  admissible 
in  evidence  for  want  of  a  stamp.  -  A  • 
sued  B,  for  the  value  of  certain  works 
about  the  house,  alleging  them  to  be 
extras,  and  not  included  in  the  con- 
tract:— Held,  that  the  Court  could 
not  look  at  the  unstamped  contract 
to  ascertain  whether  those  works  were 
included  in  it  or  not,  and  that  the 
plamtiff  must  be  nonsuited.  Vincent 
V.  Cole,  481 

SURVEYOR  OF  HIGHWAYS. 

1.  In  an  action  on  the  stat.  13 
Geo.  3,  c.  78,  s.  48,  against  surveyors 
of  highways,  to  recover  double  the 
amount '  of  a  sum  not  paid  over  by 
them  to  their  successors,  a  notice  of 
action  was  given,  stating  that  an  ac- 
tion would  be  brought  against  them, 
for.  that  they  had  in  their  hands  a  bal- 
ance o£S53L  I9s.  Aid.  At  the  trial, 
it  appeared  that  only  601.  9s,  Sd.  was 
in  their  hands: — Held,  that  this  no- 
tice was  not  sufficient,  and  that  the 
plaintiff  could  not  recover  the  double 
amount.     Heudebourck  v.   Langton, 

566 

2.  Whether  a  succeeding  surveyor 
of  the  highways  can  recover  a  balance 
in  the  hands  of  the  two  surveyors  who 
preceded  him,  in  an  action  for  money 
had  and  received  to  his  use — Qiuere: 
but  held,  that  if,  in  that  form  of  ac« 
tion  against  both,  it  be  shewn  that  the 
money  came  to  the  hands  of  one  only, 
the  plaintiff  must  be  nonsuited,  al- 

.  though  it  be  also  shewn  that  the  de- 
fendants were  jointly  surveyors.  Ibid, 

3.  If  several  parishioners  in  vestry 
sign  a  resolution  in  the  vestry  mi- 
nute-book, stating  that  they  approve 
of  an  action  brought  by  the  surveyor 
of  the  highways  against  A.,  and  that 
they  do  thereby  guarantee  to  him  all 
legal  expenses  that  are  or  may  be  in- 
curred by  him  in  prosecuting  that 
suit;  this  binds  them  personally,  and 
will  render  each  person  signing  it  in- 
competent to  be  a  witness  on  the 
trial  of  that  action.  Jbid^ 
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TRAVERSE. 


TRESPASS. 


SURETY. 
See  BoKi),  8. — Contribution,  1 . 

SURGEON. 

See  Manslaughter,  3,  4. 

Admission  as  a  member  of  the 
Royal  College  of  Surgeons  does  not 
entitle  a  man,  since  the  stat.  55  Geo. 
3,  c.  194,  to  charge  for  medicines  ad- 
ministered by  him  while  attending  a 
patient  suffering  under  typhus  fever. 

But  a  surgeon  may  charge  for  me- 
dicine administered  in  a  surgical  case, 
where  the  medicine  is  subservient  and 
subordinate  to  the  discharge  of  his 
duty  as  a  soi-geon.  Allison  v.  Hay- 
don,  246 

TALES. 
Held  at  Nisi  PriuSf  that,  in  a  spe* 
cial  jury  cause,  the  plaintifTs  coun- 
sel cannot  have  a  tales  without  the 
consent  of  the  counsel  for  the  defend- 
ant.  MuseuniyBritishv.WhUe^    289 

TAXES. 

See  Bond,  2. 

TENDER. 

See  Assumpsit,  1. 
If  an  attorney  send  a  letter  to 
demand  payment,  and  the  debtor 
make  a  tender  to  him,  that  is  a  good 
tender,  unless  the  attorney  disclaims 
his  authority  at  the  time ;  and,  if  the 
attorney  be  absent,  he  is  bound  by 
the  acts  of  those  whom  he  allows  to 
represent  him  at  his  office.  There- 
fore, after  such  a  letter  being  sent,  a 
tender  to  the  clerk  of  the  attorney  at 
his  office  (the  attorney  being  absent) 
is  good.     Wilmoi  v.  Smith,  453 

TRAVERSE. 
If  a  party  has  been  held  to  bail, 
or  committed  for  more  than  twenty 
days,  on  a  charge  oi  felony,  and  the 
Grand  Jury  ignore  the  bill  for  the 
felony,  and  find  a  bill  for  a  misde- 
meanor, in  attempting  it;  the  party 
is  entitled  to  traverse.     Rex  v.  James, 
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TREATING. 

See  Election,  2. 

TRESPASS. 

See  Execution,  1. — Landi.ord  and 
Tenant,  4. 

1.  If  a  person  who  keeps  hounds 
and  a  hunting  establishment,  receive 
notice  not  to  trespass  on  the  lands  of 
A.,  and  after  this  his  hounds  go  out, 
followed  by  a  number  of  gentlemen  who 
go  upon  the  lands  of  A.,  the  owner  of 
the  hounds  is  answerable  for  all  the 
damage  they  do,  though  he  himself 
forbear  to  go  on  the  lands,  unless  he 
distinctly  desires  the  gentlemen  so 
out  with  his  hounds  not  to  go  on  those 
lands.  If  a  stag,  hunted  by  the  hounds 
of  ^.  run  into  the  barn  of  ^.,  B,  and 
his  servants  have  no  right  to  enter 
the  barn  to  take  his  stag;  and  if  they 
do  so  they  are  trespassers.  Baker  v. 
Berkeley,  Esq.,  32 

2.  The  136th  section  of  the  57 
Geo.  3,  c.  xxix.  requiring  twenty-one 
days'  notice  of  action,  applies  to  the 
case  of  an  action  brought  against  a 
contractor  for  the  removal  of  dust, 
&c.  appointed  by  the  Commissioners 
of  Sewers  for  the  city  of  London,  for 
an  alleged  trespass  in  seizing  a  cart 
supposed  to  contain  dust,  and  assault- 
ing and  imprisoning  the  driver.  Bree* 
don  V.  Murphy,  574 

3.  In  trespass,  where  there  are  spe- 
cial pleas  of  justification,  but  no  plea 
of  the  general  issue,  the  defendant  is 
entitled  to  begin,  although  the  de- 
claration alleges  special  damage.  Fuk 
V.  Trovers,  578 

5,  If  there  be  a  joint  action  of 
trespass  against  six  defendants,  and 
the  plaintiff  prove  a  joint-trespass 
committed  by  all,  and  then  go  on  to 
prove  another  act  of  trespass  by  three 
of  them,  expecting  to  connect  the 
other  three  with  this  also,  but  fail  in 
so  doing,  the  latter  three  are  entitled 
to  be  acquitted  before  the  defence  is 
opened,  as  the  plaintiff  must  be  taken 
to  have  elected  to  waive  the  joint- 
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VARIANCE. 
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trespass,  and  to  have  gone  on  as 
against  those  three  for  the  second 
act  of  trespass  only.  Wynne  v.  An- 
derson^ 596 
5.  If  an  action  be  brought  against 
six  for  a  single  act  of  trespass,  and 
the  plaintiff  by  his  evidence  only  fix 
three  of  them,  the  Judge  will  not  di* 
rect  an  acquittad  of  the  other  three 
till  all  the  evidence  for  the  defence  is 
gone  through.                              Ibid, 

TROVER. 

See  Attachment,  1. — Conversion, 
1 . — Goons  SOLD,  2. — Master  and 
Servant,  1. 

A  party  cannot  maintain  trover 
against  a  constable  for  a  wrongful 
taking  of  goods  under  a  Justice*s 
warrant,  without  joining  the  Justice 
as  a  defendant,  if  perusal  and  copy  of 
the  warrant  have  been  given  under 
the  Stat.  24  Geo.  2,  c.  44,  s.  6.  Ly- 
ona  V.  Golding.  586 

TRUSTEES. 

See  Turnpike,  2. 
TURNPIKE. 

1.  If  the  plaintiff  subpoena  the  de- 
fendant's attorney  to  produce  books, 
the  latter  is  not  entided  to  receive 
any  thing  from  the  plaintiff  for  ex- 
l)enses  or  loss  o£  time  in  attending  as 
a  witness.  Pritchardv.  Walker,  212 

2.  If  a  person  is  named  in  a  turn- 
pike-act, as  one  of  the  trustees  of  a 
turnpike  road,  and  has  acted  as  such, 
and  been  recognized  as  a  trustee  by 
the  plaintiff,  the  Judge,  at  the  trial  of 
a  cause,  in  which  the  goodness  of  his 
title  to  act  is  not  the  matter  directly 
in  issue,  will  take  him  to  be  a  good 
trustee,  and  will  not  allow  evidence  to 
be  given  on  the  part  of  the  plaintiflf) 
to  shew  that  the  person  has  not  taken 
the  oath  prescribed  to  be  taken  by 
trustees  of  roads  before  they  act  as 
such.  Ibid 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  5. 


VARIANCE. 

^y^e  Agreement,  7. — Bond,  2. — Coin, 
I .  —  Malicious  Prosecution.  — 
Promise  op  Marriage,  1. 

1.  On  an  indictment  for  perjury 
in  a  cause  at  Nisi  Pruts,  it  is  no  va- 
riance that  the  Nisi  Prius  record 
states  the  trial  to  have  been  on  a  day 
different  from  that  stated  in  the  in- 
dictment. 

If  the  indictment  state  the  trial  to 
have  been  before  one  of  the  Judges 
(who  in  fact  sat  for  the  Lord  Chief 
Justice),  and  the  Nisi  Prius  record 
state  the  trial  to  have  been  before  the 
Lord  Chief  Justice,  semble,  that  this 
is  no  variance. 

If  the  indictment,  in  setting  out  the 
substance  of  oral  evidence  charged  to 
be  false,  put  '^  Mr."  for  '' Misier," 
and  "ilfr*."  for  ''Mistress;'*  this  is 
no  variance,  though  it  should  appear 
that  the  witness  said  '*  Mister  "  and 
"Mistress,"  and  not  "JIfr."  and 
"  Mrs."    Rex  v.  Coppard,  59 

2.  The  declaration  in  an  action  on 
a  bail  bond,  stated  the  issuing  from 
the  Common  Pleas  of  a  writ  Tor  the 
arrest  of  the  principal,  by  which  the 
sheriff  was  commanded  to  have  his 
body,  ''before  the  justices  of  our  said 
lord  the  king,  at  Westminster,"  &c., 
to  answer  &:c.,  and  also,  that  he  might 
answer  &c.,  '*  according  to  the  custom 
of  his  said  Majesty's  Court,"  &c.  and 
alleged  the  condition  of  the  bond  to 
be  for  the  appearance,  of  the  princi- 
pal, "  according  to  the  exigency  of  the 
said  writ  in  the  said  Court,"  &c.  and 
also  to  answer,  &c.,  "  according  to 
the  custom  of  his  said  Majesty's  Court 
of  Common  Bench."  The  condition, 
as  proved  at  the  trial,  was  for  the  ap- 
1>earance  of  the  principal,  before  our 
said  lord  the  king  at  Westminster," 
&C.9  to  answer  &:c.,  and  also  to  an- 
swer "  according  to  the  custom  of  the 
King's  Court  of  Common  Bench." 
Held,  that  there  was  not  any  material 
variance.     Crofts  v.  Stockley,      281 
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VARIANCE. 


WITNESS. 


3.  A.  proposed  to  B*  to  give  him 
a  certain  sum  for  a  thirty'One  years 
lease  of  a  house^  with  possession  on 
the  25th  of  July ^  and  a  definitive  an- 
swer was  to  be  given  within  six 
weeks.  B.,  about  three  weeks  after 
the  proposal,  wrote  that  be  accepted 
it,  and  would  give  possession  on  the 
1st  of  August.  A,  in  a  few  days 
wrote,  withdrawing  his  proposal. 
Some  time  after  this,  and  just  before 
the  end  of  the  six  weeks,  B,  wrote 
that  it  was  by  mistake  he  had  oflfered 
possession  on  the  1st  of  August,  and 
stating  that  he  was  ready  to  give  it 
according  to  the  proposal: — Heldf  at 
Nisi  Prius,  that  the  letter  of  B.  offer- 
ing possession  in  August,  was  not  an 
acceptance  o£AJs  proposal,  and  that 
A,  had  a  right  afterwards  to  retract 
his  offer;  and  having  done  so,  the  se- 
cond letter  of  B,^  amending  the  offer 
of  possession,  was  too  late. 

The  declaration  in  the  first  and 
third  counts  alleged  the  possession  of 
the  whole  interest  by  B.^  and  in  the 
second,  the  possession  of  a  contract 
for  it.  It  appeared  that  there  had 
been  .some  conversation  between  B. 
and  the  owner  of  the  freehold,  about 
granting  a  thirty-two  yesLXji'  lease,  but 
there  was  no  written  contract,  nor  did 
it  appear  that  there  was  any  positive 
verbal  agreement  upon  the  subject. 
The  only  interest  which  B.  had  in  the 
premises,  at  the  time  of  tlie  proposal 
and  retraction,  was  a  ten  years'  inter- 
est:— Ileldf  both  at  Nisi  Prius  and 
in  Banc,  that  there  was  a  material 
variance  between  the  declaration  and 
the  proof.     Routledge  v.  Grant,  £67 

4.  In  replevin,  the  defendant,  in  his 
avowry,  stated,  that  the  distress  was 
for  rent  an  ear,  and  that  the  plaintiff 
held  the  lands  on  certain  terms. 
However,  on  the  plaintiff's  lease 
being  put  in,  it  appeared  that  he  held 
on  other  and  different  terms: — Held^ 
that  this  variance  was  not  amendable 
under  the  stat.  9  Geo.  4,  c.  15: — 
Held  also,  that  that  act  only  applies 
to  cases  where  some  particular  writ- 


ten instrument  is  professed  to  be  set 
out  or  recited  in  the  pleading.  My- 
der  V.  Mafbon,  594 

J^ENDOR  AND  VENDEE. 

See  AoRVEHENT,  1. 

The  particulars  of  sale  at  a  pub- 
lic auction  described  two  houses  as 
Nos.  3  and  4,  and  stated,  that  the 
taxes  of  No.  3  were  paid  by  the  ten- 
ant. The  houses  ought  to  have  been 
described  as  Nos.  2  and  3,  but  the 
names  of  the  occupiers  were  correct; 
and  it  should  have  been  stated  that 
the  taxes  of  No.  3  were  farmed  by 
the  landlord.  The  houses,  Nos.  2 
and  4,  were  of  the  same  rate:  but  No. 
4  was  in  the  best  state  of  repair: — 
Held,  that  these  misdesctiptioos  were 
not  cured  by  a  condition,  which  pro- 
vided, that  if  any  error  or  mis-stale- 
ment  should  be  found  in  the  particu- 
lar,  it  should  not  vitiate  the  sale. 
Leach  v.  Mullett  and  Another,    115 

WARRANTY. 
See  InsurakcBi  1. 

WITNESS. 
See  Admission,  1. — Bail,  2. — Bilx 
OF    Exchange,    7. — Cross-Exa- 

MINATION,     1. ^FORGBRY. ^PlLOT. 

-  — Sheriff. — Si7rvetor  of  High- 
ways, 3. — Turnpike,  1. 

1.  If  a  party  having  failed,  and 
assigned  his  property  to  trustees,  for 
the  benefit  of  his  creditors,  be  sued 
for  work  done,  a  creditor  of  such  per- 
ty  is  not  a  competent  witness  in  his 
favor  if  he  has  not  received  20s.  in 
the  pound  on  his  debt,  and  swears 
that  it  is  doubtful  whether  the  estate 
will  produce  so  much.  Crerer  v. 
Sodo^  10 

2.  A  witness  who  is  subpoenaed  in 
London  in  August,  to  attend  a  trial 
at  the  adjourned  sittings  in  October, 
and  who  is,  at  the  time  of  the  service, 
on  the  eve  of  his  departure  for  the 
continent,  is  entitled  to  his  expenses 
in  coming  from  the  continent  to  at- 


WITNESS. 


WITNESS. 
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tend  the  trial.       Vice  v.  Dow.  Vise. 
Ansofif  19 

3.  A.  let  a  house  to  the  plaintiff, 
who  underlet  to- the  defendant;  and 
on  the  plaintiff  becoming  bankrupt, 
the  assignees  consented  to  an  action 
for  use  and  occupation  being  brought 
by  A.  in  the  plaintiffs  name.  A. 
died,  and  his  executor  directed  the 
plaintiff's  attorney  to  go  on  with  the 
action : — Held,  that  the  executor  was 
not  a  competent  witness  on  the  part 
of  the  plaintiff.     Parker  v.  Vincent, 

9S 

4.  A  witness  from  the  country 
subpoenaed  there  by  the  defendant, 
without  receiving  sufficient  for  his 
expenses,  and  afterwards,  when  in 
London,  subpoenaed  by  the  plaintiff, 
and  called  by  him  on  the  trial,  is 
bound  to  give  his  evidence  both  in 
diief  and  on  cross-examination,  and 
must  seek  to  obtain  his  expenses  in 
some  other  way  than  by  objecting  to 
be  examined.     Edmonds  v.  Pearson, 

lis 

4.  The  general  rule  is,  that  no  pa- 
per can  be  put  into  the  hand  of  a  wit- 
ness, to  refresh  his  memory,  which  is 
not  of  his  own  hand-writing ;  there- 
fore, if  he  is  asked  whether  he  has 
not  been  imprisoned  in  France,  the 
counsel  asking  this  cannot  put  into 
his  hand  an  authenticated  copy  of  the 
sentence  of  the  French  Court. 

If,  in  an  action  on  a  bill,  it  has 
been  opened,  that  the  bill  in  question, 
at  the  same  time  with  another  bill, 
was  usuriously  discounted  by  the 
plaintiff,  and  after  a  primd  facie  case 
of  usury  made  out,  a  witness,  who  is 
called  to  disprove  it,  is  asked  as  to 
something  he  has  said  respecting  a 
trial  relative  to  the  other  bill,  this  is 
not  a  matter  so  far  collateral,  Uiat  the 
other  side  may  not  call  a  witness  to 
contradict  him  as  to  what  he  said. 

If  in  an  action  on  a  bill,  the  plaintiffs 
counsel  make  out  a  ^md  facie  case, 
and  the  defendant's  counsel  proves  a 
case  of  usury,  and,  after  the  plaintiff  has 


called  a  witness  in  reply  to  deny  the 
usury,  a  witness  be  called  to  contra- 
dict the  plaintiffs  witness  in  reply; 
the  defendant's  counsel  is  entitled  to 
observe  on  the  plaintiff's  evidence  in 
reply,  and  on  the  contradiction;  and 
the  plaintiff's  counsel  then  has  a  ge- 
ner^  reply.     Meagoe  v.  Simmons, 

75 

5.  Though  the  mode  of  examining 
a  deaf  and  dumb  witness  by  means 
of  signs  made  with  the  fingers,  is  a 
mode  receivable  even  in  capital  cases ; 
yet  where  the  witness  can  write,  sem» 
hie,  that  it  would  be  better  to  make 
him  write  his  answers  to  the  ques- 
tions put  to  him.  Morrison  and 
Another  v.  Lennard,  127 

6.  The  party  who  was  def€;ndant 
in  a  suit,  cannot,  in  an  action  against 
the  sheriff  for  a  false  return  to  a^. 
fa.  issued  in  that  suit,  be  called  as  a 
witness  for  the  defendant,  to  shew 
circumstances  from  which  the  Jury 
might  infer  that  no  debt  was  actually 
due  by  him.  Davis  v.  Crotvder  and 
Anoth^,  169 

7.  A  woman  who  lives  in  a  state  of 
concubinage  with  a  man,  and  passes 
as  his  wife,  is  a  competent  witness  for 
him  in  an  action  brought  against  him, 
and  is  not  under  the  same 'incapacity 
of  giving  evidence  in  his  favour,  as 
she  would  be  if  she  were  really  his 
wife.     Batthews  v.  Galindo,         238 

8.  In  an  action  of  trover  for  a 
barge,  brought  against  barge  builders, 
who  claimed  under  a  person  named 
Wilson,  who  had  put  it  into  their  cus- 
tody for  repairs,  and  who  made  title 
under  a  purchase  from  a  person  nam- 
ed Buckman,  who  was  alleged  by  the 
plaintiff  to  have  previously  sold  to 
him. — Buckman  was  called  as  a  wit- 
ness on  the  part  of  the  defendants : — 
Held,  that  a  release  from  Wilson  was 
sufficient  to  render  him  competent, 
and  that  a  release  from  the  defend- 
ants was  unnecessary.  Radburn  v. 
Morris,  ft54 

9.  To  dispense  with  the  necessity 
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of  calling  the  subscribing  witness  to  a 
deed,  it  is  sufiScient  to  shew  that  he 
expressed  an  intention  of  leaving  the 
country,  that  he  had  reason  for  doing 
so  to  avoid  a  criminal  charge,  and 
that  his  relations  have  not  seen  him 
since  he  expressed  his  intention  of 
going. 

It  IS  not  necessary,  m  the  absence 
of  the  subscribing  witness,  to  prove 
the  hand-writing  of  the  party  execut- 
ing the  deed ;  it  is  enough  to  prove 
the  hand-writing  of  the  witness.  Kay^ 
Bart.  V.  Brookmaut  555 

10.  SembUf  that  it  w<nild  be  a  good 
practice  in  the  administration  of  jus- 
tice, to  keep  all  the  witnesses  out  of 


court  at  Nisi  PriuSf  except  the  person 
under  examination.  Taylor  v.  Lam- 
son^  543 

11.  The  wife  of  the  defendant  in 
a  suit  cannot  be  examined  as  a  wit- 
ness for  the  plaintiff  without  die  de- 
fendant's consent,  although  it  appear 
that  he  married  her  after  she  was  ac« 
tually  subpoenaed  to  give  her  evidence 
in  the  cause.     Pedky  ▼•  Welletley, 

55S 

1 2.  Witnesses  may  be  asked  ques- 
tions which  tend  merely  to  degrade 
them  in  their  character,  but  not  ques- 
tions the  answers  to  which  may  sub- 
ject them  to  a  prosecution  for  a  crime. 
CundeU  v,  PraU^  240,  it. 
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